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UNITED  STATES  REGULATORY 
COUNCIL 

agency:  The  United  States  Regulatory 
Council. 

action:  Calendar  of  Federal 
Regulations. 


summary:  The  United  States  Regulatory 
Council  publishes  the  Calendar  of 
Federal  Regulations  in  order  to  provide 
a  comprehensive  catalog  of  important 
Federal  regulations  under  development 
by  participating  agencies.  This  is  the 
third  edition.  We  publish  the  Calendar 
every  six  months,  in  November  and 
May. 

The  Calendar  is  designed  to  provide  in 
one  place  a  concise  summary  of 
important  regulations  under 
development.  It  is  a  tool  to  increase 
public  awareness  of  and  participation  in 
the  regulatory  process. 

Special  indices  and  appendices  to  the 
Calendar  should  help  readers  quickly 
Identify  the  items  that  might  be  of  most 
interest;  other  indices  and  appendices 
describe  how  to  participate  in  the 
rulemaking  process  at  each  Council 
department  and  agency. 

ADDRESS:  United  States  Regulatory 
Council,  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION:  For 
information  about  specific  regulations, 
please  refer  to  the  "Agency  Contact” 
listed  at  the  end  of  each  entry. 

For  information  on  the  work  of  the 
Council:  Peter }.  Petkas,  Director,  United 
States  Regulatory  Council,  Washington, 
D.C. 20503  (202)  395-6110. 

For  information  on  the  Calendar: 

Mark  G.  Schoenberg,  Associate  Director, 
United  States  Regulatory  Council, 
Washington,  D.C.  20503  (202)  426-1962 
or (202)  653-7240. 

SUPPLEMENTARY  INFORMATION: 

Letter  From  the  Chairman  of  the  United 
States  Regulatory  Council 

President  Carter  established  the 
United  States  Regulatory  Council  in 
October  1978  to  improve  coordination  of 
Federal  regulatory  activities  and 
encourage  more  effective  management 
of  the  regulatory  process.  The  Council  is 
one  element  of  the  President's  regulatory 
reform  program.  (See  Appendix  I:  “The 
Regulatory  Reform  Program  of  the 
Carter  Administration.”) 

Presently  chaired  by  Environmental 
Protection  Agency  Administrator 
Douglas  M.  Costle  and  directed  by  Peter 
J.  Petkas,  the  Council  is  comprised  of  36 
departments  and  agencies  with 
significant  regulatory  responsibilities. 

The  Council  seeks  to  eliminate 
duplication  and  inconsistencies  in 


existing  and  proposed  rules.  When 
several  agencies  regulate  the  same 
product  or  sector  of  the  economy,  the 
Council  may  analyze  the  cumulative 
regulatory  impact  and  work  to  correct 
specific  problems. 

The  Council's  Calendar  of  Federal 
Regulations  provides  a  comprehensive 
overview  of  important  regulations  which 
agencies  are  developing,  and  a  summary 
of  the  analytical  bases  for  them.  It  is 
designed  to  encourage  greater  public 
participation  in  the  regulatory  process, 
identify  areas  of  multiple  regulatory 
impact,  and  to  assist  the  regulators  in 
developing  cost-effective  and  consistent 
regulations. 

Other  Council  activities  include: 

•  Developing  national  policies  on 
major  regulatory  issues,  such  as  the 
control  of  cancer-causing  chemicals; 

•  Resolving  special  regulatory 
problems  of  small  businesses; 

•  Organizing  interagency  efforts  to 
manage  better  the  regulatory 
environment  of  specific  industries,  such 
as  automobiles  and  nonferrous  metals; 

•  Identifying  and  reducing  conflicting 
regulation  or  action  affecting  single 
industries,  such  as  hospitals  and  coal 
producers; 

•  Assessing  the  benefits  of  regulation; 

•  Encouraging  innovative,  market- 
oriented  approaches  to  regulation,  such 
as  EPA's  "bubble”  policy:  and 

•  Improving  regulatory  methods,  such 
as  regulatory  analysis. 

The  Calendar  of  Federal  Regulations 
is  an  important  tool  for  the  President, 
the  Congress,  the  regulators,  and  the 
public  to  understand  and  shape  the  way 
we  implement  national  regulatory  policy 
goals.  This  Calendar  is  also  the  first 
comprehensive  and  continually  updated 
catalog  of  important  Federal  regulations 
under  development.  With  the  Calendar 
and  the  semiannual  regulatory  agendas 
now  published  by  each  agency  under 
President  Carter's  Executive  Order  on 
Improving  Government  Regulations 
(E.0. 12044;  43  FR  12661,  March  14, 

1978),  interested  persons  can  follow 
most  of  the  regulatory  activity  underway 
in  the  Federal  government. 

The  Calendar  of  Federal  Regulations 
is  a  cooperative  product  of  the 
Regulatory  Council  staff  and  the  staffs 
of  the  36  Council  agencies. 

We  published  the  first  edition  of  the 
Calendar  (44  FR  11388)  on  February  28, 
1979  and  the  second  edition  (44  FR 
68201)  on  November  28, 1979. 

We  designed  the  Calendar  of  Federal 
Regulations  as  a  tool  for  the  user  to 
locate  easily  information  on  the 
regulations  described  in  it,  and  to  help 
you  to  participate  effectively  in  the 
Federal  regulatory  process.  We 


suiyeyed  many  of  those  who  used  the 
previous  two  editions,  and  incorporated 
many  of  their  suggestions  for  improving 
the  document. 

We  hope  to  continue  to  improve  each 
edition  and  ask  your  help  in  doing  so. 
Please  send  us  any  comments  and 
suggestions  that  would  make  this 
document  more  useful  to  you.  We  would 
appreciate  hearing  from  you. 

Dated;  May  ,  1980. 

Douglas  M.  Costle, 

Chairman. 
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COUNCIL  MEMBERS  AND  THE 
CALENDAR 

The  Regulatory  Council  is  composed 
of  36  Federal  departments  and  agencies. 
Eighteen  executive  agencies  are 
participating  members,  and  18 
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independent  regulatory  agencies 
contribute  to  the  activities  of  the 
Council  in  various  ways.  The  extent  of 
an  independent  regulatory  agency’s 
activity  in  any  Council  project  is 
determined  by  the  independent  agency. 
They  may  observe  or  fully  participate  in 
any  Council  activity  as  they  choose.  All 
council  agencies  have  submitted 
information  for  some  sections  of  this 
Calendar.  For  a  variety  of  reasons, 
seven  agencies  have  not  submitted 
entries  concerning  regulations  under 
development  to  this  edition.  These 
agencies  are  identibed  with  an  asterisk 
(*)  in  the  following  list.  Five  of  the  seven 
agencies  that  did  not  submit  entries  do 
not  issue  regulations  of  the  type  covered 
by  this  document,  though  they  do 
conduct  some  forms  of  activity  related 
to  regulations,  such  as  analysis  of 
administrative  procedures  or 
administrative  adjudications.  These  five 
agencies  are  identified  by  a  dagger  (t)  in 
the  following  list. 

Executive  Agencies 

t ‘Administrative  Conference  of  the 
United  States 
Department  of  Agriculture 
Department  of  Commerce 
Department  of  Energy 
Department  of  Health,  Education,  and 
Welfare 

Department  of  Housing  and  Urban 
Development 
Department  of  the  Interior 
Department  of  Justice 
Department  of  Labor 
Department  of  Transportation 
Department  of  Treasury 
Environmental  Protection  Agency 
Equal  Employment  Opportunity 
Commission 

General  Services  Administration 
National  Credit  Union  Administration 
Small  Business  Administration 
t ‘United  States  International  Trade 
Commission 

Veterans  Administration 
Independent  Regulatory  Agencies 

Civil  Aeronautics  Board 
Commodity  Futures  Trading 
Commission 

Consumer  Product  Safety  Commission 
Federal  Communications  Commission 
Federal  Deposit  Insurance 
Corporation 

‘Federal  Election  Commission 
Federal  Energy  Regulatory 
Commission 

Federal  Home  Loan  Bank  Board 
Federal  Maritime  Commission 
t ‘Federal  Mine  Safety  and  Health 
Review  Commission 
‘Federal  Reserve  System 
Federal  Trade  Commission 
Interstate  Commerce  Commission 


t ‘National  Labor  Relations  Board 
Nuclear  Regulatory  Commission 
t‘ Occupational  Safety  and  Health 
Review  Commission 
Postal  Rate  Commission 
Securities  and  Exchange  Commission 

INFORMATION  ABOUT  ADDITIONAL 
COPIES  AND  BOOK  REPRINTS 

Additional  copies  of  the  Federal 
Register  edition  of  the  Calendar  are 
available  for  $1.00  each  from: 
Superintendent  of  Documents 
Washington,  D.C.  20402 
(202)  783-3238 
Stock  No.  022-003-01057-2 
In  addition,  the  Council  will  republish 
the  Calendar  in  a  paperback  book 
format.  It  will  be  available  from  the 
Superintendent  of  Documents  as  Stock 
No.  052-003-00755-0.  Please  contact  the 
Council  or  the  Superintendent  of 
Documents  for  further  information. 

HOW  TO  USE  THE  CALENDAR 

The  Calendar  is  organized  to  help 
users  locate  information  about 
regulations  of  interest  to  them.  The 
Calendar  contains  a  letter  from 
Regulatory  Council  Chairman,  Douglas 
M.  Costle;  a  Table  of  Contents;  a  section 
on  how  to  use  the  Calendar ;  a  List  of 
Abbreviations;  a  List  of  Regulations 
covered  in  this  Edition;  seven  chapters 
describing  these  regulations,  three 
indices,  and  bve  appendices. 

The  section  on  how  to  use  the 
Calendar  explains  the  basic 
organization  of  the  Calendar,  how  to  use 
its  individual  components,  the  criteria 
the  agencies  used  to  select  the 
regulations  reported,  the  type  of 
information  available  in  each  entry,  and 
the  limitations  on  the  data  presented. 

We  have  divided  the  entries 
describing  regulations  into  seven 
Chapters;  each  covers  a  major  area  of 
Federal  regulatory  activity. 

The  Chapters  are; 

Energy:  developing  and  conserving 
energy  resources 

Environment  and  Natural  Resources: 
protecting  the  environment  and 
protecting  and  developing  natural 
resources 

Finance  and  Banking:  Regulating 
banks,  bnancial  institutions,  and 
securities  and  commodity  markets 
Health  and  Safety:  Promoting  and 
protecting  human  health  and  safety, 
including  consumer  product  and 
workplace  safety 

Human  Resources:  Promoting  social 
justice  and  non-discrimination,  and 
managing  social  services 
Trade  Practices:  Promoting  fair 
business  and  trade  practices 
Transportation  and  Communication: 
Promoting  and  regulating  different 


modes  of  transportation  and 
communication. 

Within  each  Chapter,  the  entries  are 
presented  in  alphabetical  order  first  by 
executive  and  then  by  independent 
agencies.  The  entries  are  further 
alphabetized  by  issuing  office,  if  any, 
and  then  by  the  title  of  the  entry. 

We  have  created  eight  Indices  and 
Appendices  to  aid  Calendar  readers  to 
locate  easily  information  that  may  be 
important  to  them  and  to  help  them 
learn  more  about  the  process  of 
developing  regulations. 

Separate  indices  identify  sectors 
affected  by  each  proposal,  the  estimated 
date  of  the  next  regulatory  action,  and 
information  on  opportunities  for.public 
participation  in  developing  the 
individual  regulations,  where  applicable. 

The  Appendices  include  sections  on 
President  Carter’s  regulatory  reform 
program,  public  participation  procedures 
in  each  agency,  status  of  the  regulations 
reported  in  the  last  edition  of  the 
Calendar,  publication  dates  for  each 
agency's  semiannual  Regulatory 
Agenda,  and  important  regulations 
scheduled  for  agency  review  under  the 
provisions  of  Executive  Order  12044. 

Each  index  and  appendix  begins  with 
a  brief  description  of  its  contents,  and 
how  to  use  it. 

ABOUT  THE  ENTRIES 

Council  agencies  submitted  entries 
that  describe  their  regulations  under 
development.  These  entries  comprise 
the  body  of  the  Calendar. 

Criteria  for  Selection 

This  edition  of  the  Calendar  provides 
an  overview  of  important  regulations 
under  development  by  member  agencies 
of  the  Regulatory  Council.  Each  agency 
submits  entries  for  the  Calendar 
according  to  several  criteria.  At  a 
minimum,  agencies  were  asked  to  use 
the  same  criteria  as  those  they  use  for 
determining  when  to  prepare  regulatory 
analyses  under  the  general  guidelines  in 
Executive  Order  12044,  Improving 
Government  Regulations  (43  FR 12661, 
March  14, 1978). 

These  Executive  Order  guidelines 
apply  to  executive  agencies  and  those 
independent  agencies  which  voluntarily 
choose  to  follow  them,  and  cover; 

•  Regulations  that  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

•  Regulations  that  will  impose  a  major 
increase  in  costs  or  prices  for  individual 
industries,  levels  of  government,  or 
geographic  regions. 

•  Regulations  otherwise  determined 
by  the  agency  head. 
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In  addition  to  these  criteria,  agencies 
have  submitted  reports  on  regulations 
for  this  edition  that  concern: 

•  Precedent-setting  rules. 

•  Issues  of  great  public  interest. 

•  Rules  that  may  increase  productivity 
and/or  profits  without  causing  any 
adverse  affects. 

•  Grants  and  income  transfer  program 
regulations  that  may  impose  annual 
compliance  costs  of  $100  million  or  more 

•  Regulations  which  the  agency  is 
reproposing  after  review  pursuant  to 
Executive  Order  12044,  if  the  proposed 
change  will  have  important 
consequences. 

In  addition,  any  regulation  which  was 
noted  in  the  second  edition  of  the 
Calendar  is  also  noted  in  this  third 
edition  unless  it  has  been  finally  issued 
or  withdrawn.  If  so,  this  action  is  noted 
in  Appendix  III:  Status  of  Regulations 
from  November  1979  Edition. 

The  regulations  covered  in  the 
Calendar,  that  is,  those  that  are  “under 


Data  Limitations 

Agencies  prepared  entries  for  this 
edition  of  the  Calendar  to  give  the  public 
the  earliest  possible  notice  of  their 
schedules  for  proposing  and 
promulgating  regulations.  They  have 
tried  to  predict  their  future  plans 
accurately,  but  dates  and  schedules  are 
still  tentative.  Some  regulations  listed 
may  be  withdrawn,  and  some  not  listed 
may  be  proposed  or  promulgated.  The 
regulations  included  that  are  going  to  be 


development,”  are  those  for  which  an 
agency  is  reasonably  likely  to  issue  an 
Advance  Notice  of  ftoposed 
Rulemaking  (ANPRM),  a  Notice  of 
Proposed  Rulemaking  (NPRM),  a  Final 
Rule,  or  to  take  other  significant  action 
within  the  next  twelve  months. 

For  clarity  and  consistency,  the 
Council  sta^  asked  all  agencies  to 
follow  a  set  of  guidelines  developed  in 
consultation  with  the  agencies  and  the 
Office  of  Management  and  Budget,  the 
Council  of  Economic  Advisors,  the 
Council  on  Wage  and  Price  Stability, 
and  others  in  the  Executive  Office  of  the 
President.  In  addition,  we  published  the 
guidelines  for  the  November  edition  of 
the  Calendar  in  the  Federal  Register  (45 
FR  7992,  February  5, 1980)  and 
incorporated  public  comments  in  the 
guidelines  we  issued  for  this  edition.  A 
copy  of  the  full  set  of  Regulatory  Council 
guidelines  used  by  agencies  in  preparing 
submissions  to  this  edition  of  the 
Calendar  is  available  from  the  Council. 


proposed  or  promulgated  may  be 
developed  at  an  earlier  or  later  date 
than  those  listed  in  the  Calendar.  The 
Calendar  does  not  create  a  legal 
obligation  on  submitting  agencies  to 
adhere  to  schedules  within  it  or  to 
confine  their  regulatory  activities  to 
those  regulations  that  appear.  The 
information  in  this  edition  is  accurate  as 
of  May  2, 1980,  in  the  judgment  of  the 
submitting  agencies. 


Readers  should  note  that  information 
on  costs,  benefits,  and  other  economic 
effects  make  up  only  a  part  of  the  basis 
for  decisions  in  regulatory  agencies.  In 
particular,  agencies  do  not  mechanically 
add  up  estimates  of  costs  on  the  one 
hand,  and  benefits  on  the  other,  and 
then  act  on  that  basis.  Furthermore, 
there  is  considerable  disagreement 
about  methods  used  for  estimating  costs, 
benefits,  and  other  economic  impacts. 
Necessarily,  agencies  that  include 
economic  information  in  the  Calendar 
have  not  used  a  common  methodology 
in  producing  it.  Therefore,  such 
information  when  expressed 
quantitatively,  cannot  and  should  not  be 
added. 

LIST  OF  ABBREVIATIONS 

The  following  abbreviations  appear 
throughout  this  edition  of  the  Calendar: 
ANPRM — The  Advance  Notice  of 
Proposed  Rulemaking  is  a  preliminary 
notice  that  an  agency  is  considering  a 
regulatory  action.  It  is  issued  before 
the  agency  develops  a  detailed 
proposed  rule.  It  usually  describes  the 
general  area  that  will  be  subject  to  the 
regulation,  lists  the  alternatives  that 
are  under  consideration,  and  asks  for 
public  comment  in  developing  a 
regulation. 

CFR — The  Code  of  Federal  Regulations 
is  a  codification  of  the  general  and 
permanent  rules  published  in  the 
Federal  Register  by  the  departments 
and  agencies  of  the  Federal 
government.  The  Code  is  divided  into 
50  titles  which  represent  broad  areas 
subject  to  Federal  regulation.  It  is 
issued  quarterly  and  revised  annually. 
E.O. — An  Executive  order  is  a 
Presidential  directive  to  executive 
agencies  that  is  promulgated  under 
Constitutional  or  statutory  authority. 
For  certain  E.O.’s,  independent 
agencies  may  voluntarily  comply. 
E.O.’s  are  published  in  the  Federal 
Register  and  in  Title  3  of  the  Code  of 
Federal  Regulations. 

FR — ^The  Federal  Register  is  a  daily 
Federal  government  publication  that 
announces  all  proposed-and  final 
Federal  regulations.  It  also  contains 
notices  of  public  meetings  and  other 
events  the  agency  may  schedule.  Most 
major  libraries  carry  the  Federal 
Register. 

FY — Fiscal  year  is  a  budget  term.  The 
Federal  fiscal  year  runs  from  October 
1  to  September  30  as  opposed  to  the 
calendar  year  which  runs  from 
January  1  to  December  31. 


Contents  of  Entries 


Category— Each  Calendar  entry  describes  a 

regulation  and  contains  the  following  standard  Content— The  following  information  is  provided  in  each  category 

categories  of  information 


Title  and  FR  citation . . .  Title  of  the  regulation  under  development  and  the  CFR  citation  for  the  regu¬ 

lation.  An  asterisk  (*)  after  the  CFR  citation  indicates  that  the  regulation 
will  be  a  revision  to  an  existing  regulation  that  has  been  codified  in  the 
CFR.  If  the  regulation  under  development  will  occupy  a  new  CFR  section, 
there  is  no  asterisk.  If  there  is  no  CFR  citation,  the  regulation  tuts  not  yet 
been  assigned  a  place  in  the  CFR. 

Reason  for  including  This  Entry .  A  brief  statement  of  the  importance  of  the  regulation  under  development. 

Statement  of  Problem . . .  A  brief  discussion  of  the  problem  that  the  regulation  is  addressing. 

Alternatives  Under  Consideration . . . A  brief  description  of  the  major  choices  the  agency  is  considering  to  achieve 

its  regulatory  objectives. 

Summary  of  Benefits . . . . . .  A  discussion  of  the  expected  direct  and  indirect  benefits  of  the  regulatory 

action  to  the  sectors  of  the  economy,  population,  government,  etc.  that 
wHI  be  affected. 

Sectors  Affected . A  listing  of  those  sectors  that  may  benefit  as  a  result  of  the  proposal. 

Summary  of  Costs . A  discussion  of  the  expected  direct  and  indirect  costs  of  this  action  to  the 

sectors  of  the  economy,  population,  government,  etc.,  that  may,  be  affect¬ 
ed. 

Sectors  Affected .  A  listing  of  the  sectors  that  may  bear  costs  as  a  result  of  the  proposal. 

Related  Regulations  and  Actions .  A  description  of  other  regutations  or  actions,  either  within  or  outside  the 

agency,  that  are  related  to  the  regulation  under  consideration. 

Active  Government  Collaboration . . .  The  steps  the  agency  is  taking  to  coordinate  the  proposed  regulation  with 

any  other  Federal,  State,  or  local  agencies. 

Timetable .  A  chronological  listing  of  the  future  major  steps  which  the  agency  will  take  to 

develop  the  regulation. 

Available  Documents .  A  list  of  major  background  documents  related  to  the  proposed  regulation, 

and  notice  of  where  they  may  be  obtained  or  read. 

Agency  Contact .  The  name,  address,  and  telephone  number  of  a  person  in  the  agency  who 

can  respond  to  questions  about  the  proposed  regulation. 
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NTIS — The  National  Technical 
Information  Service  of  the  Department 
of  Commerce,  is  the  central  point  in 
the  United  States  for  the  public  sale  of 
government  funded  research  and 
development  reports  and  other 
analyses  prepared  by  Federal 
agencies,  their  contractors,  or 
grantees. 

NPRM — The  Notice  of  Proposed 
Rulemaking  is  the  document  issued  by 
an  agency,  and  published  in  the 
Federal  Register,  that  solicits  public 
comment  on  a  proposed  regulatory 
action.  Under  the  Administrative 
Procedure  Act,  it  must  include,  at  a 
minimum: 

•  A  statement  of  the  time,  place,  and 
nature  of  the  public  rulemaking 
proceedings; 

•  Reference  to  the  legal  authority 
under  which  the  rule  is  proposed;  and 

•  Either  the  terms  or  substance  of  the 
regulation  under  development,  or  a 
description  of  the  subjects  and  issues 
involved. 

SIC — The  Standard  Industrial 
Classification  Manual,  published  by 
the  Office  of  Management  and  Budget 
in  the  Executive  Office  of  the 
President,  defines  industries  in 
accordance  with  the  composition  and 
structure  of  the  economy  and  covers 
the  entire  field  of  economic  activities. 
The  Calendar  of  Federal  Regulations 
uses  SIC  terminology,  whenever 
possible,  throughout  the  “Sectors 
Affected”  sections. 

U.S.C. — The  United  States  Code 
contains  a  consolidation  and 
codification  of  all  laws  of  the  United 
States.  The  U.S.C.  is  divided  into  50 
titles  which  represent  broad  areas 
subject  to  Federal  law. 

LIST  OF  AGENCY  ACRONYMS 
Executive  Agencies 

ACUS — Administrative  Conference  of 
the  United  States 

USDA — United  States  Department  of 
Agriculture 

AMS — Agricultural  Marketing  Service 
FNS — Food  and  Nutrition  Service 
FSQS — Food  Safety  and  Quality 
Service 

SCS — Soil  Conservation  Service 
DOC — Department  of  Commerce 
EDA — Economic  Development 
Administration 

MARAD — Maritime  Administration 
NOAA — National  Oceanic  and 
Atmospheric  Administration 
OCZM— Office  of  Coastal  Zone 
Management 

DOE — Department  of  Energy 
BCS — Buildings  and  Community 
Systems 

CS— -Conservation  and  Solar 


Applications 

ERA — Economic  Regulatory 
Administration 
RA — Resource  Applications 
HEW — Department  of  Health, 

Education,  and  Welfare 
FDA — Food  and  Drug  Administration 
HCFA — Health  Care  Financing 
Administration- 

HUD — Department  of  Housing  and 
Urban  Development 
FHA — Federal  Housing 
Administration 

HOUS — Office  of  the  Assistant 
Secretary  for  Housing 
NVACP — Neighborhoods,  Voluntary 
Associations  and  Consumer 
Protection 

DOI — Department  of  the  Interior 
BLM — Bureau  of  Land  Management. 
FWS — Fish  and  Wildlife  Service 
HCRS — Heritage  Conservation  and 
Recreation  Service 
OSM — Office  of  Surface  Mining 
WPRS — Water  and  Power  Resource 
Service 

DO] — Department  of  Justice 
BOP — Bureau  of  Prisons 
CRD — Civil  Rights  Division 
INS — Immigration  and  Naturalization 
Service 

OJARS/LEAA — Office  of  Justice 
Assistance,  Research,  and 
Statistics/Law  Enforcement 
Assistance  Administration 
DOL — Department  of  Labor 
ESA — Employment  Standards 
Administration 

ETA — Employment  and  Training 
Administration 

LMSA — Labor  Management  Services 
Administration 

MSHA — Mine  Safety  and  Health 
Administration 

OSHA — Occupational  Safety  and 
Health  Administration 
DOT — Department  of  Transportation 
FAA — Federal  Aviation 
Administration 
FHWA — Federal  Highway 
Administration 
FRA — Federal  Railroad 
Administration 

NHTSA — National  Highway  Traffic 
Safety  Administration 
USCG — United  States  Coast  Guard 
TREAS — Department  of  the  Treasury 
ATF — ^Alcohol,  Tobacco  and  Firearms 
Bureau 

CUSTOMS — U.S.  Customs  Service 
OCC — Office  of  the  Comptroller  of  the 
Currency 

EPA — Environmental  Protection  Agency 
OANR — Office  of  Air,  Noise,  and 
Radiation 

OMSAPC — Office  of  Mobile  Source 
Air  Pollution  Control 
OPTS — Office  of  Pesticides  and  Toxic 
Substances 


ORD — Office  of  Research  and 
Development 

OWWM — Office  of  Water  and  Waste 
Management 

EEOC — Equal  Employment  Opportunity 
Commission 

OPI — Office  of  Policy  Implementation 
GSA — General  Services  Administration 

FPRS — Federal  Property  Resources 
Service 

HRO — Administration  Operations 
Division 

NARS — ^National  Archives  and 
Records  Services 
NCUA — National  Credit  Union 
Administration 

SBA — Small  Business  Administration 
USITC — United  States  International 
Trade  Commission 
VA — Veterans  Administration 

DMA — Department  of  Memorial 
Affairs 

OHG — Office  of  Human  Goals 
Independent  Regulatory  Agencies 

CAB — Civil  Aeronautics  Board 
CFTC — Commodity  Futures  Trading 
Commission 

CPSC — Consumer  Product  Safety 
Commission 

FCC — Federal  Communications 
Commission 

FDIC — Federal  Deposit  Insurance 
Corporation 

FEC — Federal  Election  Commission 
FERC — Federal  Energy  Regulatory 
Commission 

FHLBB — Federal  Home  Loan  Bank 
Board 

FMC — Federal  Maritime  Commission 
FMSHRC — Federal  Mine  Safety  and 
Health  Review  Commission 
FRS — Federal  Reserve  System 
FTC — Federal  Trade  Commission 
ICC — Interstate  Commerce  Commission 
NLRB — National  Labor  Relations  Board 
NRC — Nuclear  Regulatory  Commission 
OSHRC — Occupational  Safety  and 
Health  Review  Commission 
PRC — Postal  Rate  Commission 
SEC — Securities  and  Exchange 
Commission 


LIST  OF  REGULATIONS 
AlphabeWcaMy  by  Agency 

EXECUTIVE  BRANCH  AGENCIES 


Oepartmenl  of  Agricutture 


USDA-AMS  Amendments  to  Federal  Seed  Act 

Regulations .  37032 

USOA-AMS  Proposed  Federal  Milk  Order  tor  tOe 
Southwestern  Idaho-Eastern  Oregon  Marketing 

Area  (Boise,  Idaho) .  37034 

USDA-FSQS  Proposed  Net  Weight  Regulations .  37035 
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USDA-FSQS  Proposed  Polychlorinated  Biphenyls 


(PCBs)  Regulation .  36938 

USDA-FSOS  Voluntary  Meat  and  Poultry  Quality 

Control  Systems . .  36940 

USDA-SCS  Watershed  Protection  and  Flood  Pre¬ 
vention  Program . . .  36884 


Department  of  Commerce 


DOC-NOAA  Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Butterfish  Fishery  of  the 

Northwest  Atlantic  Ocean . . .  36885 

CXXJ-NOAA  Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Groundfish  Fishery  for 

the  Behng  Sea/ Aleutian  Island  Area .  36887 

DOC-NOAA  Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Shnmp  Fishery  of  the 

Gulf  of  Mexico,  United  States  Waters .  36890 

DOC-NOAA — OCZM  Channel  Islands  Marine 

Sanctua.'y  Regulations  . - . .  36892 


Department  of  Energy 


DOE-CS  Emergency  Building  Temperature  Re¬ 
strictions  .  36851 

DOE-CS  Energy  Conservation  Program  for  Con¬ 
sumer  Products  Other  than  Automobiles _  36852 

DOE-CS— HUD-NVACP  Energy  Performance 

Standards  for  New  Buildings  .  36856 

DOE-CS  Standby  Federal  Emergency  Conserva¬ 
tion  Plan .  36854 

DOE-ERA  Amendments  to  Puerto  Rican  Naptha 

Entitlements  Regulations .  36857 

DOE-ERA  Amendments  to  the  Crude  Oil  Supplier/ 

Purchaser  Rule . 36859 

DOE-ERA  Ameiidments  to  the  Emergency  Provi¬ 
sions  of  the  Crude  Oil  Buy/SeH  Program .  36850 

DOE-ERA  Decontrol  of  Propane/Simplified  Pro¬ 
pane  Price  Rules . ; .  36862 

DOE-ERA  Decontrol  of  Synthetic  Natural  Gas 

Feedstocks .  36864 

DOE-ERA  Entitlement  Adjustments  to  Alaskan 

North  Slope  (ANS)  Upper  Tier  Crude  Oil . —  36864 

DOE-ERA  Gasohci  Marketing  Regulations .  36866 

DOE-ERA  Incentives  to  Refine  Lower  Qualify 

Crude  Oil . .  36867 

DOE-ERA  Motor  Gasoline  Allocation  Regulations 

Revisions . - .  36868 

DOE-ERA  Natural  Gas  Curtailment  Priorities  for 

Interstate  Pipelines . . .  36870 

DOE-ERA  Powerplant  and  Industrial  Fuel  Use  Act 

of  1978;  Implementing  Regulations .  36871 

DOE-ERA  Proposed  Amendments  to  the  Equal 

Application  Rule .  36872 

DOE-RA  Outer  Continental  Shell  (OCS)  Sequen¬ 
tial  Bidding  Regulations .  36874 

DOE-RA  Profit  Share  Bidding  System  Regulations 
lor  Federal  Outer  Continental  Shelf  (OCS)  Oil  and 

Gas  Leases .  36875 

DOE-RA  Proposed  Regulations  Establishing  Alter¬ 
native  Bidding  Systems  for  Coal  Lease  Sales .  36876 


Department  of  Health,  Education  and  Welfare 


HEW-FDA  Chemical  Compounds  Used  in  Food 
Producing  Animals;  Criteria  and  Procedures  lor 

Evaluating  Assays  for  Carcinogenic  Residues .  36942 

HEW-FDA  Current  Good  Manufacturing  Practice 
Relating  to  Poisonous  and  Deleterious  Sub¬ 
stances  in  Food-Packaging  Materials  Plants;  Poly¬ 
chlorinated  Biphenyls  (PCBs) .  36943 

HEW-FDA  Food  Labeling  Initiatives .  36946 

HEW-FDA  Prescription  Drug  Products;  Patient  La¬ 
beling  Requirements .  36947 

HEW-HCFA  Conditions  of  Participation  for  Skilled 
Nursing  Facilities  and  Intermediate  Care  Facilities.  36949 
HEW-HCFA  Life  Safety  Code  in  Hospitals.  Skilled 
Nursing  Facilities  (SNFs)  and  Intermediate  Care 

Facilities  (ICFs) — General  Notice .  36950 

HEW-HCFA  Uniform  Reporting  Systems  for  Health 
Service  Facilties  and  Organizations .  36951 


Department  of  Housing  and  Urban  Development 

HUD-FHA  Coinsurance  lor  Private  Mortgage  Lend¬ 
ers  (New  Construction) .  36925 

HUD-HOUS  Minimum  Property  Standards  for  One- 

and  Two-Family  Dwellings .  37014 

HUD-NVACP— DOE-CS  Energy  Performance 

Standards  for  New  Buildings . 36856 

HUD-NVACP  Lead-Based  Paint  Poisoning  Preverv 
tion  Act  Regulations .  369'52 


Department  of  the  Interior 


DOI-BLM  Surface  Management  of  Mining  Claims 

Located  on  the  Public  Lands .  26894 

DOI-HCRS  Rules  and  Regulations  for  the  Protec¬ 
tion  and  Conservation  of  Archaeological  Re¬ 
sources  Located  on  Public  and  Indian  Lands -  26895 

DOI-HCRS  Rules  and  Regulations  Pertaining  to  • 
the  Urban  Park  and  Recreation  Recovery  Pro¬ 
gram  . — .  36897 

DOI-OSM  Definition;  “Surface  Coal  Mining  Oper¬ 
ations"  and  "Coal-Processing  Plant" .  36900 

DOI-OSM  Discharge  from  Mine  Areas:  Revision  of 
Standards  for  Effluent  Limits  and  Sedimentation 

Ponds .  36901 

DOI-OSM  Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory  Program:  Per¬ 
formance  Bonding . 36903 

(X)I-WPRS  Rules  and  Regulations  for  Acreage 
Limitation  Under  Federal  Reclamation  Law . .  36904 


Department  of  Justice 


DOJ-CRD  Regulations  Prohibiting  Discrimination 
Solqly  on  the  Basis  of  Handicap  in  Federally  As¬ 
sist^  Programs .  37014 

DOJ-CRD  Regulations  Prohibiting  Discrimination 
on  the  Basis  of  Sex  in  Education  and  Training 
Programs  Receiving  Federal  Financial  Assistance .  37015 

CXJJ-INS  Admission  of  Refugees  and  Asylum  Pro¬ 
cedures .  37016 

DOJ-INS  Employment  Authorization .  37017 

DOJ-OJARS/LEAA  Equal  Service  Evaluation 

Guidelines .  37018 

DOJ-OJARS/LEAA  Procedures  Relating  to  the  Im¬ 
plementation  of  the  National  Environmental  Policy 
Act . 36905 


Department  of  Labor 


DOL-ESA  Sex  Discrimination  Guidelines— Employ¬ 
ee  Benefits . 37019 

IX)L-ETA  Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities  Receiving  or 

Benefiting  from  Federal  Financial  Assistance .  37021 

DOL-LMSA  Definition  of  Plan  Assets  and  Estab¬ 
lishment  of  Trust .  38023 

DOL-LMSA  Individual  Benefit  Reporting  and  Rec¬ 
ordkeeping .  37024 

DOL-MSHA  Mandatory  Safety  Standards  tor  Sur¬ 
face  Coal  Mines  and  Surface  Areas  of  Under¬ 
ground  Coal  Mines .  36953 

DOL-MSHA  Regulations  Setting  Forth  Require¬ 
ments  for  Safety  and  Health  Training  for  Mine 

Construction  Wooers .  36954 

DOL-MSHA  Requirements  for  Construction  and 
Maintenance  of  Impounding  Structures  and  Tail¬ 
ings  Piles  at  Metal  and  Nonmetal  Mines .  36955 

DOL-MSHA  Review  of  Safety  and  Health  Stand¬ 
ards  Applicable  to  Metal  and  Nonmetal  Mining 

and  Milling  Operations . 36956 

DOL-MSHA  Safety  and  Health  Standards  lor  Con¬ 
struction  Work  at  All  Sudace  Mines  and  Surface 

Areas  of  Underground  Mines . 36957 

DOL-OSHA  Chemical  Substance  Identification  (La¬ 
beling)  .  36958 

(XJL-OSHA  Generic  Standard  for  Occupational 
Exposure  to  Pesticides  During  Manufacture  and 

Formulation .  36960 

DOL-OSHA  Occupational  Noise  Exposure  Hear¬ 
ing-Conservation  Amendment . 36962 

tX3L-OSHA  OSHA  General  Industry  Standard  for 
Walking  and  Working  Surfaces,  and  Construction 
Safety  Standard  for  Ladders  and  Scaffolding,  and 

Floor  and  Wall  Openings,  and  Stairways .  36964 

(X)L-OSHA  Regulation  for  Reducing  Safety  and 
Health  Hazards  in  Abrasive  Blasting  Operations  ..  36965 

(XJL-OSHA  Safety  and  Health  Regulations  lor 
Construction  Underground  Operations-Tunnels. 

Shafts  and  Related  Work  Areas .  36967 

DOL-OSHA  Safety  and  Health  Regulations  lor 
Entry  and  Work  in  Confined  Spaces  in  Construc¬ 
tion  .  36968 

CX3L-OSHA  Safety  and  Health  Regulations  for 
Locking  Out  arKf  Tagging  Energy  Sources  in  Gen¬ 
eral  Industry . 36970 

DOL-OSHA  Standard  lor  Occupational  Exposure 

to  Asbestos . . . •  36971 

DOL-OSHA  Standard  for  Occupational  Exposure 
to  Cadmium . 36974 
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DOL-OSHA  Standard  for  Occupational  Exposure 

to  Chromium .  36975 

OOL'OSHA  Standard  for  Occupationai  Exposure 
to  Safety  and  Health  Hazards  in  Grain  Handling 
Facilities .  36977 


Departmertt  of  Transportation 


DOT-FAA  Flammability  Standards  for  Crew¬ 
member  Uniforms .  36979 

DOT-FHWA  Buy  America  Requirements .  37037 

DOT-FHWA  Certification  of  Vehicle  Size  and 

Weight  Enforcement .  37061 

DOT-FHWA  Design  Standards  for  Highways— 

Geometric  Design  Standards  for  Resurfacing, 
Restoration,  and  Rehabilitation  (RRR)  of  Streets 

and  Highways  Other  Than  Freeways .  37062 

DOT-FHWA  Hours  Of  Service  of  Drivers .  36980 

DOT-FHWA  Minimum  Cab  Space  Dimensions .  36981 

DOT-FHWA  Withdrawal  of  Interstate  Segments 
and  Substitution  of  Alternative  Transportation  Pro¬ 
jects .  37063 

DOT-FRA  Alerting  Lights  Display— Locomotives .  36982 

DOT-NHTSA  Fuel  Economy  Standards  for  Model 

Year  1983-85  Light  Trucks .  36878 

DOT-NHTSA  Heavy  Duty  Vehicle  Brake  Systems...  36983 

DOT-NHTSA  Pedestrian  Protection .  36984 

DOT-USCG  Construction  and  Equipment  for  Exist¬ 
ing  Self-Propelled  Vessels  Carrying  Bulk  Liquefied 

Gases .  36985 

DOT-USCG  Construction  Standards  tor  the  Pre¬ 
vention  of  Pollution  from  New  Tank  Barges  Due 
to  Accidental  Hull  Damage:  and  Regulatory  Action 
to  Reduce  Pollution  from  Existing  Tank  Barges 
Due  to  Accidental  Hull  Damage .  36906 


Department  of  the  Treasury 


TREAS-ATF  Advertising  Regulations  under  the 

Federal  Alcohol  Administration  Act .  37038 

TREAS-ATF  Implementation  of  the  Distilled  Spirits 

Tax  Revision  Act  of  1979 .  37040 

TREAS-ATF  Unlawful  Trade  Practices  under  the 

Federal  Alcohol  Administration  Act .  37041 

TREAS-CUSTOMS  Accelerated  Duty  Payment .  37042 

TREAS-CUSTOMS  Civil  Aircraft  Regulations .  37044 

TREAS-CUSTOMS  Imports  of  Petroleum  and  Pe¬ 
troleum  Products .  37045 

TREAS-CUSTOMS  Valuation  of  Imported  Mer¬ 
chandise  for  Customs  Purposes .  37046 

TREAS-OCC  Description  of  Office,  Procedures, 

Public  Information;  Supplemental  Application  Pro¬ 
cedures;  Employee  Stock  Option  and  Stock  Pur¬ 
chase  Plans;  Changes  in  Capital  Structure; 

Change  in  Bank  Control;  Policy  Statements .  36926 

TREAS-OCC  Lending  Limits;  Unimpaired  Surplus 
Fund .  36926 


Environmental  Protection  Agency 


EPA-OANR  Environmental  Radiation  Protection 
Standards  for  Management  and  Disposal  of  Spent 
Nuclear  Fuel,  High-Level  and  Transuranic  Radio¬ 
active  Wastes .  36986 

EPA-OANR  Policy  and  Procedures  for  Identifying, 
Assessing,  and  Regulating  Airborne  Substances 

Posing  a  Risk  of  Cancer .  36987 

EPA-OANR  Regulations  for  the  Prevention  of  Sig¬ 
nificant  Deterioration  (PSD)  from  Set  II  Pollutants 
(Hydrocarbons,  Carbon  Monoxide,  Nitrogen 

Oxide,  Ozone  and  Lead) .  36907 

EPA-OANR  Remedial  Action  Standards  (or  Inac¬ 
tive  Uranium  Processing  Sites .  36989 

EPA-OANR  Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality  Standard  for  Carbon 

Monoxide .  36909 

EPA-OANR  Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality  Standard  for  Nitro¬ 
gen  Dioxide .  36910 

EPA-OANR  Review,  and  Possible  Revision,  of-the 
National  Ambient  Air  Quality  Standards  for  Partic¬ 
ulate  Matter .  3691 1 

EPA-OANR  Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality  Standards  for  Sulfur 

Dioxide .  36912 

EPA-OANR  Standards  of  Performance  to  ODntrol 

Atmospheric  Emissions  from  Industrial  Boilers .  36913 

EPA-OANR  Visibility  Protection  Requirements .  36914 

EPA-OANR— OMSAPC  Fuels  and  Fuel  Additives ...  36915 

EPA-OANR— OMSAPC  Gaseous  Emission  Regu¬ 
lations  for  1983  and  Later  Model  Year  Light-Duty 

Trucks .  36916 

EPA-OANR— OMSAPC  Gaseous  Emission  Regu¬ 
lations  for  1985  and  Later  Model  Year  Light-Duty 
Trucks  and  Heavy-Duty  Engines .  3691 7 


EPA-OANR— OMSAPC  Heavy-Duty  Diesel  Particu¬ 
late  Regulations .  36919 

EPA-OPTS  Chemical  fj^ard  Warning  Labels .  36992 

EPA-OPTS  Pesticide  Registration  Guidelines .  36994 

EPA-OPTS  Premanufacture  Notification  Require¬ 
ments  and  Review  Procedures . . .  36995 

EPA-OPTS  Rules  Restricting  the  Commerical  and 

Industrial  Use  of  Asbestos  Fibers .  36996 

EPA-OPTS  Test  Rule  (or  Chemical  Substances 
and  Mixtures— Chloromethane  and  Chlorinated 

Benzenes . - .  36990 

EPA-OWWM  Ojntrol  of  Organic  Chemicals  In 
Drinking  Water .  37(X)0 


EPA-OWWM  Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge  of  Pollutants 
from  Iron  &  Steel  Manufacturing  Plants  to  Naviga¬ 
ble  Waterways  and  the  Pretreatment  of 
Wastewaters  into  Publicly  Owned  Treatment 


Works . .  36920 

EPA-OWWM  Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge  of  Pollutants 
from  Pulp,  Paper,  and  Paperboard  Mills  into  Navi¬ 
gable  Waterways .  36922 

EPA-OWWM  Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge  of  Pollutants 

from  Steam  Electric  Power  Plants .  36923 

EPA-OWWM  Hazardous  Waste  regulations:  Core 
Regulations  to  Control  Hazardous  Solid  Waste 
from  Generation  to  Final  Disposal .  37001 


Equal  Employment  Opportunity  Commission 


EEOC-OPI  Guidelines  on  Discrimination  Because 

of  ReNgion .  37025 

EEOC-OPI  Interim  Amendment  to  Guidelines  on 

Discrimination  Because  of  Sex .  37026 

EEOC-OPI  Interpretive  Guidelines  on  Employment 
Discrimination  and  Reproductive  Hazards .  37027 


General  Services  Administration 


GSA-FPRS  National  Defense  Stockpile  Acquisition 

Regulations .  37048 

GSA-FPRS  National  Defense  Stockpile  Disposal 

Regulations . . .  37048 

GSA-HRO  Nondiscrimination  Against  Handi¬ 
capped  Persons  in  Programs  and  Activities  Re¬ 
ceiving  Federal  Financial  Assistance .  37028 

GSA-NARS  Freedom  of  Information  Act  Requests 
for  National  Security  Classified  Information  in  the 
National  Archives .  37029 


National  Credit  Union  Administration 


NCUA  Deregulation  of  Loan  Interest  Rate  Classifi¬ 
cation  .  36928 


Small  Business  Administration 


SBA  Revision  to  Method  of  Establishing  Size 


Standards  and  Definitions  of  Small  Business .  37049 

Veterans  Administration 

VA-DMA  State  Cemetery  Grants .  37030 


VA-OHG  Nondiscrimination  on  the  Basis  of  Age  in 
Programs  or  Activities  Receiving  Federal  Financial 
Assistance  from  the  Veterans  Administration  (VA).  37030 

VA-OHG  Nondiscrimination  on  the  Basis  of  Handi¬ 
cap  in  Programs  and  Activities  Receiving  or  Bene¬ 
fiting  from  Federal  Financial-Assistance . 
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CHAPTER  1— ENERGY 

DEPARTMENT  OF  ENERGY 

Conservation  and  Solar  Applications 

Emergency  Building  Temperature 
Restrictions  (10  CFR  490) 

Legal  Authority 

Title  II,  Sections  201(a)  and  (b)  of  the 
Energy  Policy  and  Conservation  Act, 

Pub.  L.  94-163,  42  U.S.C.  6261  (b)  et  seq. 

Reason  for  Including  This  Entry 

This  entry  is  included  because  of  its 
widespread  impact  and  its  importance 
as  a  nationwide  mandatory 
conservation  measure. 

Statement  of  Problem 

The  Emergency  Building  Temperature 
Restrictions  (EBTR)  were  implemented 
July  16, 1979,  after  the  President 
determined  that  the  United  States  was 
unable  to  rely  upon  imports  of  crude  oil 
to  meet  normal  demand  due  to 
international  instability.  Worldwide 
production  of  crude  oil  is  now  at  levels 
below  those  of  the  comparable  period 
last  year.  As  the  President  pointed  out  in 
the  proclamation  extending  the  Building 
Temperature  Restrictions  on  April  15, 
1980,  the  United  Slates  has  had  to 
terminate  crude  oil  imports  from  Iran, 
and  is  experiencing  increased 
uncertainty  about  the  level  of  continued 
crude  oil  supplies  from  other  producing 
countries.  Actions  by  the  Soviet  Union 
in  Afghanistan  and  the  tensions 
between  Iraq  and  Iran  further  increase 
the  threat  to  the  stability  of  commerce  in 
the  Persian  Gulf. 

U.S.  dependence  on  insecure  crude  oil 
imports,  which  have  rapidly  increased  in 
price,  has  substantially  increased  our 
inflation  rate  and  created  a  major 
adverse  impact  on  the  national 
economy.  Because  these  effects  are 
likely  to  be  of  significant  scope  and 
duration,  it  is  necessary  to  take  action 
which  will  help  forestall  additional 
shortages. 

The  Energy  Policy  and  Conservation 
Act  contains  provisions  permitting  the 
President  to  develop  and  submit  to 
Congress  standby  emergency  energy 
conservation  contingency  plans. 

Standby  Conservation  Plan  No.  2, 
Emergency  Building  Temperature 
Restrictions  (EBTR),  was  transmitted  to 
Congress  on  March  1, 1979,  and 
approved  by  both  Houses.  The  plan  was 
implemented  by  Presidential 
proclamation  on  July  16, 1979,  due  to  a 
severe  energy  supply  disruption  caused 
by  events  in  Iran,  and  renewed  for  an 
additional  nine  months  on  April  15, 1980. 


Savings  are  estimated  between  200,000 
to  400,000  barrels  per  day  oil  equivalent, 
about  25  percent  of  which  can  be 
translated  directly  into  barrels  of  oil 
saved,  principally  middle  distillates.  By 
saving  this  amount  of  energy,  EBTR  may 
help  to  alleviate  the  severity  of  the 
continuing  energy  crisis  faced  by  the 
nation.  Additionally,  EBTR  has  helped 
complying  building  owners  and 
operators  to  develop  new  energy-saving 
modes  of  building  operation. 

EBTR  accomplishes  this  goal  by 
generally  requiring  that  thermostats  in 
most  nonresidential  buildings  be  set  no 
lower  than  78°  F.  for  cooling,  no  higher 
than  65°  F.  for  heating,  and  no  higher 
than  105°  F,  for  general  purpose  hot 
water.  The  regulations  also  require 
building  temperature  setbacks  during 
unoccupied  hours. 


The  EBTR  regulations  permit  any 
State  or  political  subdivision  to  submit 
to  the  Department  of  Energy  (DOE)  for 
approval  a  comparable  plan  which 
could  include  temperature  limits  other 
than  those  provided  for  in  the  EBTR 
regulations,  in  addition  to  other  building 
energy  conservation  measures.  Such 
plans  have  already  been  approved  for 
New  Jersey,  Massachusetts,  and 
Houston,  Texas. 

Section  231  of  Title  II  of  the 
Emergency  Energy  Conservation  Act  of 
1979  (EECA)  (P.L.  96-102,  93  Stat.  757,  to 
be  codified  at  42  U.S.C.  8501)  requires 
that  EBTR  must  permit  a  State  or 
political  subdivision  to  include  in  any 
comparable  plans,  procedures 
permitting  individual  building  owners  to 
propose  alternative  conservation  means 
that  will  achieve  at  least  as  much  energy 
savings  in  their  buildings  as  would  the 
temperature  restrictions  plan.  DOE  has 
published  an  amendment  to  the  EBTR 
regulations  bringing  them  into 
compliance  with  this  provision  of  EECA 
(10  CFR  490),  February  28, 1980, 

DOE  is  strongly  considering 
publication  of  an  amendment  which 
would  permit  all  building  owners  or 
operators  to  submit  alternate  plans 
directly  to  DOE.  Alternate  means  would 
not  be  restricted  to  adjustments  in 
heating,  ventilating  and  air-conditioning 
systems,  but  might  include  changes  in 
the  design,  construction,  or  operation  of 
the  building,  such  as  lighting  reduction, 
insulation,  weatherstripping,  installation 
of  control  systems,  hours  of  operation, 
etc.  This  will  afford  maximum  flexibility 
to  building  owners  and  operators  and 
give  retailers,  restaurateurs  and  others 
ihe  chance  to  implement  strategies 
which  they  have  indicated  may  be  more 
appropriate  to  their  particular 
circumstances.  This  amendment  would 


be  designed  to  help  foster  creative  and 
innovative  approaches  to  energy 
efficient  building  operation. 

The  emphasis  of  the  EBTR  program  is 
on  voluntary  public  compliance. 

Although  over  30,000  building 
inspections  have  been  conducted  by 
DOE  and  participating  States, 
(demonstrating  approximately  an  80% 
compliance  rate),  inspectors  have 
concerned  themselves  primarily  with 
educating  the  public  and  assisting 
building  owners  in  bringing  their 
buildings  into  compliance,  rather  than 
stressing  enforcement  and  punitive 
action. 

Summary  of  Benefits 

Sectojs  Affected:  The  general  public: 
and  owners  and  operators  of 
approximately  2.8  million 
nonresidential  buildings,  including 
industrial/ manufacturing  buildings, 
schools,  restaurants,  retail  stores, 
offices,  hotel/lddging  nonsleeping 
areas,  shopping  centers,  warehouses, 
and  retail  food  stores,  and  excluding 
the  sleeping  areas  of  hotels  and  other 
lodging  facilities,  hospitals  and  other 
health  care  facilities,  elementary 
schools,  nursery  schools,  and  day  care 
centers. 

Compliance  with  the  EBTR 
regulations  can  save  an  average  of  6 
percent  of  total  building  energy  use 
(with  consequent  reductions  in  utility 
bills),  although  this  figure  will  natur^ly 
vary  from  building  to  building. 
Nationwide,  DOE  estimates  that  the 
program  has  saved  between  200,000  to  • 
400,000  barrels  per  day  oil  equivalent. 

In  estimating  potential  fuel  savings, 
computer  simulations  of  building  energy 
usage  before  and  after  EBTR  were  used. 
These  building  models  were  based  on 
sensitivity  analyses  of  key 
characteristics  affecting  energy  savings, 
such  as  infiltration  and  building  HVAC 
(heating,  ventilating,  airconditioning 
system)  system  type.  Building  owners 
and  managers  will  become  more 
conscious  of  energy  conservation. 

Summary  of  Costs 

Sectors  Affected:  DOE;  and  State  energy 
offices. 

The  costs  of  EBTR  were  primarily 
administrative.  Eight  million  dollars  was 
expended  over  the  first  nine  months  of 
the  program  to  cover  grants  to  States  for 
inspections  and  public  education,  and 
for  DOE  regional  and  headquarters 
support.  This  included  funding  for 
program  analysis  (Argonne  National 
Laboratory),  administrative  costs, 
printing  and  mailing  of  program  manuals 
and  operation  of  a  toll-free  EBTR 
ipformation  hotline. 


Alternatives  Under  Consideration 
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Related  Regulations  and  Actions 

Internal:  The  Standby  Federal 
Emergency  Energy  Conservation  Plan. 

(10  CFR  477,  February  7, 1980). 
developed  under  the  authority  of  EECA. 
contains  a  building  temperature 
measure  similar  to  EBTR. 

External:  Some  State  energy  offices 
are  considering  the  inclusion  of  building 
temperature  measures  in  State 
emergency  energy  conservation  plans 
being  developed  to  meet  the 
requirements  of  EECA. 

Active  Government  Collaboration 

DOE  has  been  working  with  over  75 
Federal  agencies  to  ensure  that  all 
Federal  buildings  are  in  compliance  with 
EBTR.  The  energy  conservation 
directors  of  each  of  these  agencies  have 
maintained  contact  with  DOE  and  have 
inspected  any  buildings  against  which 
public  complaints  have  been  lodged. 

The  General  Services  Administration, 
Department  of  Defense  (DOD)  and  Post 
Office,  the  three  Federal  agencies  with 
the  largest  building  populations,  are  in 
almost  daily  contact  with  DOE 
regarding  EBTR  enforcement  within 
their  jurisdictions.  DOD,  with  over 
122,000  buildings  covered  by  EBTR,  has 
conducted  inspections  of  64,000 
buildings  since  the  program  was 
implemented  in  July  1979. 

Timetable 

NPRM — DOE  plans  to  publish  a  series  of 
amendments  to  the  EBTR  regulations 
in  May  1980 

Public  Comment  Period — 30  days  after 
publishing  NPRM  amendments 
Public  Hearing — to  be  determined. 

Available  Documents 

Emergency  Building  Temperature 
Restrictions  Regulations  (10  CFR  490), 
July  5, 1979 

“How  to  Comply  with  Emergency 
Building  Temperature  Restrictions.” 
Copies  may  be  obtained  by  writing  to 
the  Agency  Contact  listed  below  or 
calling  the  toll-free  Emergency 
Conservation  Service  Hotline:  (800)  424- 
9122  or  252-4950  (Washington.  D.C.). 

Emergency  Building  Temperature 
Restrictions  Docket  No.  CAS-RM-79- 
109.  Transcripts  of  all  public  hearings 
and  supporting  documents  are  available 
for  review  in  the  Freedom  of  Information 
Office.  Correspondence  should  be 
addressed  to; 

Milton  Jordan,  Director 
Freedom  of  Information  Office 
Department  of  Energy 
1000  Independence  Avenue  S.W. 

Room  5B-138 
Washington,  D.C.  20585 


Agency  Contact  • 

Lorn  Harvey  or  Jan  Marfyak 
Office  of  Emergency  Conservation 
Programs 

Conservation  and  Solar  Energy 
Department  of  Energy 
1000  Independence  Avenue  S.W. 
Room  GE-004A 
Washington,  D.C.  20585 
(202)  252-4966 


DOE-CS 

Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles  (10  CFR  Chapter  II 
Subchapter  D  Part  430) 

Legal  Authority 

Title  III,  Part  B  of  the  Energy  Policy 
and  Conservation  Act,  P.L.  94-163,  89 
Stat.  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  P.L.  95- 
619,  92  Stat.  3257. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  includes 
this  entry  because  the  proposed  rule 
imposes  substantial  conversion  costs  on 
a  $20-billion  appliance  industry, 
increases  the  cost  of  consumer 
appliance  products,  and  involves  energy 
conservation  issues  of  great  public 
interest. 

Statement  of  Problem 

Major  consumer  products  now  being 
manufactured  are  less  energy  efficient 
than  they  could  be.  The  Department’s 
Energy  Conservation  Program  for 
Consumer  Products  Other  than 
Automobiles  seeks  to  reduce  energy 
consumption  of  major  household 
consumer  products.  The  legal  authority 
establishes  13  product  categories  for 
review.  These  product  categories  are: 
refrigerators  and  refrigerator/freezers, 
dishwashers,  clothes  dryers,  water 
heaters,  room  air  conditioners,  home 
heating  equipment  (not  including 
furnaces),  television  sets,  kitchen  ranges 
and  ovens,  clothes  washers,  humidifiers 
and  dehumidifiers,  central  air 
conditioners,  and  furnaces. 

DOE  has  developed  test  procedures 
for  determining  compliance  with  the 
impending  efficiency  standards.  These 
standards  will  establish  the  minimum 
level  of  energy  efficiency  required  to  be 
achieved  ,by  the  covered  product,  but 
will  not  prescribe  the  methods,  designs, 
processes,  or  materials  to  be  used  to 
achieve  the  particular  efficiency  level. 
The  Energy  Policy  and  Conservation  Act 
(EPCA)  further  directs  that  DOE  design 
any  standard  it  issues  to  achieve  the 
maximum  improvement  in  energy 
efficiency  which  is  technologically 


feasible  and  economically  justified. 
Manufacturers  will  be  required  to  certify 
that  their  products  are  in  conformance 
with  the  standards  by  testing  them  in 
accordance  with  DOE  test  procedures 
before  they  can  place  such  products  on 
the  market. 

Alternatives  Under  Consideration 

The  major  alternatives  considered  for 
each  covered  product  were  labeling, 
rebates,  tax  incentives,  consumer 
education,  prescriptive  standards, 
voluntary  programs,  and  no  regulation. 

Each  of  these  alternatives  has  been 
evaluated  relative  to  achieving  the 
mandate  of  Congress,  and  other  related 
policy  objectives. 

The  alternative  of  labeling  as  the 
primary  action  of  DOE  was  considered 
to  be  inappropriate  because  Congress 
has,  in  the  Act,  mandated  the 
establishment  of  a  labeling  program  by 
the  Federal  Trade  Commission  (FTC). 
FTC’s  labeling  program  requires  that 
each  covered  product  be  labeled  as  to 
its  average  annual  operating  cost.  These 
costs  are  based  on  Federal  test 
procedures  developed  by  DOE.  No 
additional  benefits,  over  and  above  the 
estimated  benefits  of  the  FTC  labeling 
program,  were  expected  to  result  from 
further  labeling  requirements  imposed 
by  DOE. 

The  alternative  of  providing  consumer 
rebates  for  purchase  of  more  energy 
efficient  products  was  determined  to 
involve  unnecessary  expenditure  of 
Federal  funds.  Since  the  consumer  is  the 
ultimate  benefactor  with  regard  to  net 
cost  savings  resulting  from  increased 
energy  efficiency,  a  rebate  to  the 
consumer  would  serve  only  to  further 
increase  the  consumer’s  economic 
benefit.  In  addition,  a  rebate  would  be 
provided  to  consumers  who  would  have 
purchased  more  efficient  products 
without  further  stimulus  as  wejl  as  to 
those  whose  behavior  would  be  altered 
by  the  incentive.  The  length  of  time  over 
which  the  rebate  would  be  extended 
was  also  a  factor  in  rejecting  this 
alternative.  A  long-term  program  could 
be  very  costly,  while  a  short-term 
program  may  not  achieve  lasting 
benefits. 

The  alternative  of  providing  tax 
incentives  for  purchasing  or 
manufacturing  energy  efficient  products 
was  also  considered  by  DOE.  Many  of 
the  same  problems  that  were  anticipated 
in  the  rebate  alternative  are  also 
pertinent  to  this  alternative.  In  both 
programs,  the  majority  of  the  associated 
costs  would  be  borne  by  the  Federal 
government,  i.e.,  distributed  among  all 
taxpayers,  while  the  benefits  would  be 
derived  only  by  the  purchasers  of 
covered  products.  Thus,  on  an 
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individual-by-individual  basis,  the  costs 
would  outweigh  the  benefits  for  those 
taxpayers  who  do  not  purchase  the 
covered  products. 

DOE  has  not  rejected  the  alternative 
of  a  consumer  or  public  education 
program.  Rather,  DOE  believes  that  a 
strong,  viable  education  program  is  an 
important  facet  of  any  approach 
undertaken  to  achieve  energy  efficiency 
of  the  covered  products.  DOE’s 
education  program  will  focus  on 
educating  consumers  to  read  energy 
efficiency  labels  when  purchasing 
covered  products,  and  on  the  most 
energy  efficient  use  of  the  covered 
products.  The  concept  of  energy 
efficiency  does  not  only  relate  to  the 
design  of  a  product,  but  also  to  how  the 
product  is  used.  The  benefits  of  a  well- 
designed  energy  efficient  product  may 
be  completely  lost  if  users  are  not  aware 
of  how  to  operate  and  maintain  the 
product  to  achieve  the  desired 
performance  as  well  as  energy 
efficiency.  For  example,  some 
refrigerators  provide  an  antisweat 
heater  to  use  during  damp  or  humid 
weather.  Proper  use  of  the  heater  will 
reduce  energy  consumption  of  the 
refrigerator. 

Other  alternatives  that  DOE 
considered  included  the  possibility  of 
prescriptive  standards  based  on  specific 
energy  efficient  design  elements  rather 
than  the  proposed  performance 
standards.  This  approach  was  rejected 
because  of  the  potential  for  reducing 
manufacturers’  options  to  use  innovative 
technology  to  achieve  the  energy 
efficiency  requirements. 

The  original  version  of  the  Act  (EPCA, 
P.L.  94-163)  called  for  the  industry  to  set 
up  voluntary  energy  efficiency  targets 
for  the  covered  products.  Congress 
specifically  changed  this  section  when 
amending  the  Act  to  provide  for 
immediate  establishment  of  Federal 
standards.  DOE  rejected  the  voluntary 
program  in  order  to  achieve  energy 
efficient  products  as  rapidly  as  possible. 

The  “no  regulation”  alternative 
assumes  that  standards  are  not 
implemented  for  any  of  the  covered 
products.  If  we  chose  this  alternative 
some  energy  efficiency  improvements 
would  result  in  the  covered  products 
because  of  State  regulations,  and 
labeling  programs,  voluntary  industry 
certification,  and  increasing  interest  by 
consumers  in  energy  efficiency  as 
energy  costs  rise.  However,  these 
increases  would  be  much  less  than  the 
levels  that  would  be  obtained'with 
minimum  energy  efficiency  standards. 
Thus,  relative  to  the  proposed 
standards,  this  alternative  would  result 
in  smaller  energy  savings,  and  reduced 


progress  toward  national  energy  self- 
sufficiency, 

DOE  proposes  to  require  industry  to 
meet  a  prescribed  performance  standard 
rather  than  a  specific  design  standard, 
leaving  the  manufacturer  free  to  find  the 
most  cost  effective  means  of  compliance 
while  maintaining  the  desired  level  of 
overall  quality.  This  performance 
standard  distinguishes  the  Energy 
Conservation  Program  for  Consumer 
Products  as  one  employing  an 
innovative  regulatory  technique. 

Summary  of  BeneHts 

Sectors  Affected:  Users  of  major 
household  appliances;  and  the  general 
public. 

The  improvement  of  consumer 
product  efficiencies  will  decrease  the 
amount  consumers  pay  on  their  monthly 
utility  bills  and  the  overall  amount  of 
energy  consumed  in  the  Nation.  It  is  also 
expected  that  implementation  of  Federal 
standards  will  accelerate  adoption  of 
high  efficiency  consumer  products  by  10 
years.  Standards  will  be  effective 
beginning  in  1981.  All  products  below 
the  prescribed  level  of  standards  will  be 
eliminated.  Energy  savings  are 
estimated  at  between  13.4  quadrillion, 
British  thermal  units  (Btu's)  and  24.1 
quadrillion  Btu’s  over  the  period  1982 
through  2005.  The  discounted  value  of 
these  energy  savings  will  be  between 
$18.8  and  $24.4  billion,  in  1975  dollars. 
For  the  year  2000,  annual  energy  savings 
are  expected  to  be  between  0.8 
quadrillion  Btu’s  and  1.9  quadrillion 
Btu’s.  This  translates  to  energy  savings 
in  the  range  of  376,000  to  993,000  barrels 
of  oil  equivalent  per  day  by  the  year 
2000. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
major  household  appliances;  and 
users  of  these  appliances. 

The  costs  resulting  from 
implementation  of  the  program  will  be 
borne  by  consumers  in  the  form  of 
increased  consumer  product  prices.  This 
cost  over  the  1982  through  2005  period  is 
expected  to  be  between  $8.3  and  $11.1 
billion  in  discounted  1975  dollars. 
However,  the  overall  program  will  have 
a  positive  net  present  value  between 
$10.5  and  $13.3  billion. 

Adverse  impacts  will  be  minimized  by 
prescribing  separate  standards  for  each 
category  of  consumer  products.  This 
allows  the  Federal  government  to 
maximize  benefits  while  minimizing 
burdens  in  a  more  judicious  manner. 

Stronger,  more  technologically 
sophisticated  firms  are  not  expected  to 
be  severely  burdened.  The  greatest 
potential  for  near-term  adverse  impacts 


to  manufacturers  will  be  for  those  which 
produce  air  conditioning  and 
refrigeration  products.  The  overall 
competitive  effect  of  standards  is 
expected  to  be  a  slight  increase  in 
concentration  in  this  300-firm  industry. 

Burdens  on  manufacturers  will  be 
kept  to  a  minimum  through  careful 
consideration  of  potential  impacts  on  a 
firm-by-firm  basis.  In  addition,  firms 
with  sales  under  $8  million  are  allowed 
exemption  from  standards  for  2  years 
upon  successful  petition  to  the  Federal 
government. 

Related  Regulations  and  Actions 

Internal:  Energy  Performance 
Standards  for  New  Buildings, 

Residential  Conservation  Service 
Program. 

External:  Minimum  Property 
Standards  for  One-  and  Two-Family 
Dwellings,  Department  of  Housing  and 
Urban  Development. 

Active  Government  Collaboration 

Federal  Trade  Commission  and 
National  Bureau  of  Standards. 

Timetable 

NPRM  for  Nine  Products — May  1980 
Public  Meeting — June  1980 
Public  Hearings  (2) — July  1980 — 
Washington,  D.C.  and  Chicago,  Ill. 
Written  Comment — 60-day  comment 
period  following  publication  of  NPRM 
Final  Rule  for  Nine  Products — December 

1980 

NPRM  for  Four  Products — March  1981 
Final  Rule  for  Four  Products — November 

1981 

Available  Documents 
Test  Procedures: 

Refrigerators,  Refrigerator-freezers — 

42  FR  46140,  September  14. 1977. 

Freezers — 42  FR  46140.  September  14. 
1977. 

Dishwashers — 42  FR  39964,  August  8. 

1977. 

Clothes  Dryers — 42  FR  46140, 
September  14, 1977. 

Water  Heaters — 42  FR  54110,  October 
4, 1977,  43  FR  48986,  October  19. 1978,  44 
FR  52632,  September  7, 1979. 

Room  Air  Conditioners — 42  FR  27896, 
June  1, 1977. 

Home  Heating  Equipment — not 
including  Furnaces,  43  FR  20108,  May  10, 

1978. 

Television  Sets — 42  FR  46140, 
September  14, 1977. 

Kitchen  Ranges  and  Ovens — 42  FR 
20108,  May  10. 1978. 

Clothes  Washers — 42  FR  49802, 
September  28, 1977. 

Humidifiers  and  Dehumidifiers — 42  FR 
55599,  October  18, 1977. 
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Central  Air  Conditioners,  including 
Heat  Pumps — 42  FR  60150,  November  25. 
1977,  44  FR  76700,  December  27, 1979. 
Furnaces— 43  FR  20108,  May  10. 1978. 
Sampling  Requirements  of  Consumer 
Products  Test  Procedures — 44  FR  22410, 
April  13. 1979. 

Representative  Average  Unit  Costs  of 
Electricity,  Natural  Gas,  No.  2  Heating 
Oil.  and  Propane — 44  FR  37534,  June  27, 
1979. 

Standards: 

ANPRM  Regarding  Energy  Efficiency 
Standards  for  Nine  Types  of  Consumer 
Products — 44  FR  49,  January  2, 1979. 

NPRM  Regarding  Energy  Efficiency 
Standards  for  Four  Types  of  Consumer 
Products — 44  FR  72276,  December  13. 
1979. 

ANPRM  Regarding  Energy  Efficiency 
Standards  for  Heat  Pumps — 45  FR  5602, 
January  23, 1980. 

.Agency  Contact 

James  A.  Smith,  Chief 

Consumer  Products  Efficiency  Branch 

Conservation  and  Solar  Energy 

Department  of  Energy 

1000  Independence  Avenue  N.W. 

Room  G-H-065 
Washington,  D.C.  20585 
(202) 252-9127 


DOE-CS 

Standby  Federal  Emergency 
Conservation  Plan  (10  CFR  477) 

Legal  Authority 

Title  II  of  the  Emergency  Energy 
Conservation  Act  of  1979,  Pub.  L.  96-102, 
93  Stat.  757,  to  be  codified  at  42  U.S.C. 
8501. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
issues  this  rule  to  conform  to  the 
requirements  of  the  Emergency  Energy 
Conservation  Act  of  1979  (EECA).  The 
Standby  Federal  Emergency  Energy 
Conservation  Plan  (the  Federal  Plan)  is 
one  element  in  the  framework  provided 
by  EECA  for  a  coordinated  national 
response  to  a  severe  energy  supply 
interruption. 

Statement  of  Problem 

Serious  disruptions  due  to  continued 
high  dependence  on  insecure  crude  oil 
imports  have  occurred  recently  in  the 
gasoline  and  diesel  fuel  markets  of  the 
United  States.  Because  it  is  likely  that 
such  disruptions  could  recur,  an  urgent 
need  exists  for  Federal,  State,  and  local 
governments  to  establish  emergency 
energy  conservation  measures  for 
gasoline,  diesel  fuel,  home  heating  oil 


(middle  distillates),  and  other  energy 
sources  which  may  be  in  scarce  supply. 

EECA,  passed  by  Congress  on 
November  5, 1979,  provides  the 
framework  for  national,  statewide,  and 
local  responses  to  severe  energy  supply 
disruptions.  Under  the  terms  of  the  Act, 
if  the  President  finds  that  a  “severe 
energy  supply  interruption"  exists  or  is 
imminent,  or  that  actions  are  necessary 
to  restrain  domestic  energy  demand 
under  the  terms  of  international  energy 
agreements,  he  may  establish 
emergency  energy  conservation  targets 
for  the  Nation  generally,  and  for  each 
State  for  each  affected  energy  source 
(e.g.,  gasoline).  Within  45  days  from  the 
publication  of  the  targets,  the  Act 
requires  States  to  submit  to  DOE 
emergency  conservation  plans 
containing  measures  designed  to  meet  or 
exceed  the  energy  savings  targeted  by 
the  President.  Section  213  of  the  Act 
requires  that  DOE  establish  a  Standby 
Federal  Emergency  Energy  Conservation 
Plan  containing  measures  designed  to 
reduce  the  consumption  of  targeted 
energy  sources.  If,  after  a  period  of  not 
less  than  90  days,  a  State  is  not 
substantially  meeting  its  target,  and 
there  is  a  persistent  shortage  of  8 
percent  or  greater  of  the  targeted  energy 
source,  the  President  may  impose  upon 
the  State  all  or  a  portion  of  the  measures 
contained  in  the  Federal  Plan. 

Because  petroleum  seems  the  most 
likely  fuel  to  be  subject  to  a  severe 
supply  interruption.  DOE  gave  primary 
emphasis  in  the  Federal  Plan  to 
measures  which  are  designed  to  reduce 
the  demand  for  gasoline  and  other  motor 
fuels.  One  nonmotor  fuel  measure 
(mandatory  building  temperature 
restrictions)  was  included  because  it  has 
already  demonstrated  the  potential  for 
savings  between  200,000  and  400,000 
barrels  per  day  (BPD)  of  oil  equivalent. 

Several  of  the  measures  referred  to 
.  above  are  interim  final  rules,  while 
others  are  proposed  rules.  Included  in 
the  interim  final  rules  are: 

1.  Public  information  measures, 
intended  to  inform  motorists  about  fuel 
conservation  actions  they  can  take, 
including  efficient  operation  and 
maintenance  of  vehicles,  alternative 
means  of  travel,  and  trip  planning. 
Additionally,  gasoline  station  owners 
would  be  required  to  have  available 
working  air  pumps  and  tire  pressure 
gauges  and  informative,  prominently 
displayed  signs  regarding  the  energy 
efficiency  of  proper  tire  pressure. 

2.  Minimum  automobile  fuel  purchase 
restrictions,  which  set  forth  restrictions 
on  any  minimum  gasoline  purchase 
scheme  implemented  under  Federal 
authority  (i.e.,  the  minimum  amount  of 
gasoline  which  may  be  purchased  for  a 


vehicle  with  8  or  more  cylinders  shall  be 
$7.00,  and  for  vehicles  with  fewer  then  8 
cylinders,  the  minimum  amount  shall  be 
$5.00). 

3.  Odd-even  motor  fuel  purchase 
restrictions,  which  set  forth  restrictions 
on  any  odd-even  gasoline  purchase 
program  adopted  by  the  Federal 
government. 

4.  Portions  of  the  employer-based 
commuter  and  travel  measure,  which 
require  private  and  public  employers  of 
a  certain  size  to  undertake  measures  to 
encourage  the  use  of  energy-efficient 
modes  of  transportation  by  their 
employees  in  commuting  to  work. 

5.  Speed  limit  enforcement  measures, 
which  require  States  to  increase 
immediately  the  compliance  level  for  the 
55  miles  per  hour  (mph)  speed  limit,  and 
take  additional  steps  to  reduce  speed 
limits  depending  on  the  severity  of  the 
shortage. 

6.  Mandatory  temperature  restrictions, 
which  prescribe  thermostat  levels  for 
heating,  cooling,  and  hot  water  in  most 
nonresidential  buildings. 

Included  as  proposed  rules  are: 

1.  Portions  of  the  employer-based 
commuter  and  travel  measure,  including 
employer  subsidization  of  employees’ 
cost  for  mass  transit,  and  “work-at- 
home”  arrangements. 

2.  The  compressed  workweek 
measure,  requiring  all  but  exempted 
government  and  business  activities  to 
reduce  their  work  week  by  one  day. 

3.  The  vehicle-use  sticker  measure, 
which  prohibits  the  operation  of  certain 
motor  vehicles  on  either  one,  two,  or 
three  preselected  days  of  the  week. 

Most  of  the  measures  are  much  more 
intricate  than  can  be  captured  in  this 
brief  analysis.  DOE  suggests  the  Federal 
plan  be  read  in  order  to  gain  a  better 
appreciation  of  each  measure.  In 
addition  to  the  demand  reduction 
measures,  the  Federal  Plan  also  contains 
a  section  which  describes  the  contents, 
review,  and  approval  of  State 
emergency  energy  conservation  plans. 

Alternatives  Under  Consideration 

The  Act  requires  that  DOE  develop 
emergency  conservation  measures 
designed  to  reduce  the  public  and 
private  demand  for  certain  fuels  in  the 
event  of  an  energy  supply  emergency. 
The  legislation  also  establishes  criteria 
to  judge  the  suitability  of  various 
measures  for  inclusion  in  the  Plan. 

Demand  reduction  measures  may  be 
implemented  by  Federal,  State  or  local 
government  officials.  Measures  may  be 
voluntary  or  mandatory,  designed  to 
achieve  three  goals:  a  reduction  in 
energy  use  through  a  reduction  in 
product  or  service  output,  improvements 
in  efficiency  which  will  reduce  the 
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energy  required  for  the  same  output,  and 
switching  from  a  fuel  in  short  supply  to 
one  that  is  more  abundant. 

DOE  employed  a  systematic  process 
in  selecting  demand  restraint  measures 
for  inclusion  in  the  Federal  Plan.  First, 
we  analyzed  the  specific  characteristics 
of  U.S.  energy  demand  in  order  to 
ascertain  which  sectors  were  likely  to 
experience  the  most  severe  impact  of  an 
energy  supply  interruption.  Next,  we 
analyzed  past  shortages,  and  devised 
demand  restraint  measures  to  meet  a 
probable  future  shortage.  We  reviewed 
the  existing  literature,  and  surveyed  the 
measures  already  in  operation  in 
various  States  to  develop  a  catalog  of 
measures  for  inclusion  in  the  Federal 
Plan.  Finally,  we  subjected  these 
measures  to  an  increasingly  rigorous 
review  to  eliminate  those  which 
conflicted  with  statutory  requirements. 
Other  reasons  for  eliminating  measures 
included  their  relatively  minor  energy 
savings,  or  their  perceived  unacceptable 
impacts  on  public  health,  the  national 
economy,  and  the  environment. 

However,  some  measures  we  did  not 
select  for  inclusion  within  the  Federal 
Plan  may  well  be  appropriate  for 
inclusion  in  State  plans  in  States  where 
they  could  result  in  significant  energy 
savings  and  could  be  readily  enforced. 
Examples  of  these  measures  are: 

1.  school  schedule  modification 

2.  electricity  end-user  measures 

3.  electric  utility  conservation 
measures 

4.  commercial  and  industrial  boiler 
efficiency  improvements 

5.  industrial  and  utility  fuel  switching 

6.  reductions  of  lighting  energy  use. 
Because  the  transportation  sector 

accounts  for  nearly  one  half  of  the 
Nation’s  average  daily  consumption  of 
petroleum  products,  we  targeted  this 
sector  for  concentration  in  the  Federal 
Plan.  The  greatest  potential  for  fuel 
savings  in  transportation  exists  in  the 
use  of  gasoline  in  passenger 
automobiles,  which  now  accounts  for 
more  than  50  percent  of  all 
transportation  energy  consumption.  For 
these  reasons,  all  but  one  of  the 
measures  contained  in  the  Federal  Plan 
address  the  consumption  of  gasoline  and 
motor  fuels. 

Summary  of  Benefits 

Sectors  Affected:  All  sectors  of  the 
economy;  particularly  transportation 
related  industries;  and  the  general 
public. 

The  benefits  accruing  from  the 
Federal  Plan  are  difficult  to  measure  for 
it  is  a  standby  plan.  It  is  only  to  be 
implemented  after  the  States  have  been 
given  an  opportunity  to  develop  and 
administer  their  own  emergency 


conservation  plans;  the  State  plans  may 
include  elements  of  the  Federal  Plan. 
Publication  of  the  interim  final  rule  in 
February  1980,  has  sparked  an  intense 
debate  at  all  levels  of  government  and 
the  private  sector  as  to  the  efficacy  of 
various  emergency  conservation 
measures.  It  is  clearly  in  the  national 
interest  that  a  standby  plan  be  prepared 
so  that  our  Nation  will  be  able  to 
respond  within-a  coordinated 
framework  to  a  severe  energy  supply 
interruption. 

The  average  daily  demand  for 
gasoline  in  1979  was  just  over  7  million 
BPD.  Estimated  energy  savings 
(primarily  gasoline)  for  the  measures 
contained  in  the  Federal  Plan  are: 


Estimated 

reduction 

Measure:  <  in  thousand 

BPD) 

Public  information . •. .  70-200 

Minimum  fuel  purchase  restrictions .  Unknown 

Odd-even  purchase  restrictions..  Unknown 

Employer-based  commuting .  55 

Speed  limit  (The  range  indicated  depends  on 
the  degree  of  enforcement  and  designated 

speed  limits) .  JO-400 

Compressed  workweek .  300 

Building  temperature  restrictions  (measured 

in  barrels/oil  equivalent) .  200-400 

Vehicle-use  sticker  (The  range  indicated  de¬ 
pends  on  the  number  of  nondriving  days, 
from  1  to  3) .  266-1,350 


Summary  of  Costs 

Sectors  Affected:  All  sectors  of  the 

economy,  particularly  transportation 

related  industries. 

The  actual  costs  associated  with  this 
plan  depend  on  the  extent  of  the  energy 
shortfall,  how  long  the  slfortfall  lasts, 
and  which  of  the  standby  measures  are 
actually  implemented.  Implementation 
costs  will  be  borne  by  all  units  of 
government  as  well  as  by  the  private 
sector.  To  give  an  indication  of  how 
much  it  might  cost  to  implement  portions 
of  the  standby  plan  in  an  energy 
shortfall  consider  the  following 
example.  A  minimal  program  to  reduce 
gasoline  consumption  by  8  to  10  percent 
could  include  the  public  information, 
employer-based  commuting,  and  55  mph 
speediimit  enforcement  measures.  It  has 
been  estimated  that  the  costs  to  the 
Federal  government  of  implementing 
these  three  measures  would  total 
roughly  $100  million. 

Under  the  public  information  measure, 
gasoline  station  owners  will  be  required 
to  have  available  tire  pressure  gauges 
and  operating  tire  pumps.  According  to 
the  employer-based  commuter  and 
travel  measure,  employers  over  a  certain 
size  will  be  required  to  develop  for  each 
affected  worksite  a  program  to  reduce 
work-related  travel  by  employees.  It 
should  be  emphasized  that  these 
substantial  costs  are  incurred  only  in  the 
event  of  an  energy  shortfall. 
Administrative  costs  associated  with 


developing  state  standby  plans  will  total 
about  $10  million. 

Related  Regulations  and  Actions 

Internal:  On  July  16, 1979,  the 
Emergency  Building  Temperature 
Restrictions  became  effective.  The 
regulations,  which  prescribe  heating  and 
cooling  limits  for  most  nonresidential 
buildings,  were  extended  until  January 
16, 1981,  by  Presidential  Proclamation 
on  April  15, 1980, 

External:  Many  State  Energy  Offices 
have  begun  to  design  emergency 
conservation  plans.  We  are  encouraging 
States  to  submit  plans  to  DOE  prior  to 
the  actual  publication  of  mandatory 
emergency  conservation  targets. 

Active  Government  Collaboration 

An  interagency  task  force  has  been 
created  to  ensure  that  effective  input 
from  all  Federal  agencies  is  heard  in  the 
development  of  the  Federal  Plan, 
Included  on  this  task  force  are 
representatives  from  the  Departments  of 
Defense,  Labor,  Agriculture,  Health  and 
Human  Services,  Transportation, 
Commerce;  the  General  Services 
Administration;  and  the  Postal  Service, 

Timetable 

Final  Rule — DOE  expects  to  publish  the 
final  rule  in  June  1980 
The  final  rule  may  incorporate  both  the 
interim  and  the  proposed  rules. 
Regulatory  Analysis — 

Available  Documents 

Standby  Federal  Emergency  Energy 
Conservation  Plan — Interim  Final  and 
Proposed  Rules  (10  CFR  477),  published 
February  7, 1980. 

Standby  Federal  Emergency  Energy 
Conservation  Plan  Docket  CA&-RM-79- 
507,  Transcripts  of  all  public  hearings, 
and  supporting  documents  are  available 
for  review  in  the  Freedom  of  Information 
Office.  Correspondence  should  be 
addressed  to: 

Milton  Jordan,  Director 
Freedom  of  Information  Office 
Department  of  Energy 
1000  Independence  Avenue  S.W., 
Room  5B-138 
Washington,  D.C.  20585 

Agency  Contact 

Henry  G,  Bartholomew  or  W.  Lorn 
Harvey 

Office  of  Emergency  Conservation 
Programs 

Conservation  and  Solar  Energy 
Department  of  Energy 
1000  Independence  Avenue  S.W., 
Room  GE-004A 
Washington,  D.C.  20585 
(202)  252-4966 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Neighborhoods,  Voluntary 
Associations  and  Consumer 
Protection 

Energy  Performance  Standards  for 
New  Buildings  (10  CFR  Part  435) 

Legal  Authority 

Energy  Conservation  Standards  for 
New  Buildings  Act  of  1976,  42  U.S.C. 

§  §  831-6840;  Department  of  Energy 
Organization  Act,  §  304,  42  U.S.C.  §  701 
et  seq. 

Reason  for  Including  This  Entry 

This  entry  is  included  because  it 
imposes  significant  costs  on  the  building 
and  residential  housing  industries,  and 
because  it  involves  energy  conservation 
issues  of  great  public  interest. 

Statement  of  Problem 

A  major  goal  of  the  National  Energy 
Plan,  which  by  law  the  Department  of 
Energy  (DOE)  must  submit  to  Congress 
annually,  is  to  reduce  our  dependence 
on  uncertain  and  expensive  foreign  oil 
supplies  by  reducing  the  growth  in 
demand  for  energy  used  in  buildings. 
DOE  and  the  Department  of  Housing 
and  Urban  Development  (HUD)  are 
pursuing  this  goal  through  a  number  of 
conservation  programs.  The  intent  of 
this  regulation  is  to  reduce  the  amount 
of  energy  consumed  in  new  buildings  by 
requiring  construction  which  would 
make  them  energy  efficient.  One-third  of 
all  energy  consumed  in  the  United 
States  is  now  used  in  buildings,  and 
inefficient  building  designs  and 
equipment  waste  about  40  percent  of 
this  energy. 

The  regulations  DOE  is  developing 
will  set  energy  consumption  "budget" 
levels,  which  buildings  must  be  designed 
to  meet.  Energy  consumption  will  be 
measured  on  the  basis  of  building 
design,  in  terms  of  consumption  per 
square  foot  of  floor  space  per  year. 

These  "design  energy  budgets”  will  take 
into  account  the  differences  in  energy 
consumption  required  by  climate  and  by 
the  different  functions  of  buildings. 

Current  plans  call  for  HUD  to 
implement  and  administer  the 
regulations  DOE  will  issue. 

Alternatives  Under  Consideration 

According  to  the  legislation,  the 
requirements  of  the  Building  Energy 
Performance  Standards  permit 
consideration  of  few  alternatives. 
However,  these  regulations  are 
performance-oriented,  avoiding 


specification  of  design,  materials,  or 
components,  and  they  adapt  to 
differences  in  regional  conditions  and 
building  functions.  The  regulation  does 
not  require  specific  construction 
techniques.  This  is  an  innovative 
alternative  approach,  which  will  allow 
the  private  sector  a  great  deal  of 
flexibility. 

The  main  alternatives  vyhich  we  are 
now  considering  within  this  program 
deal  with  (1)  the  way  in  which  energy 
use  is  measured,  and  (2)  the  method  of 
implementation. 

The  energy  consumption  measured  at 
the  building  site  does  not  indicate  the 
loss  which  occurred  in  transmitting  the 
energy  to  the  building  site.  The 
proportion  of  this  loss  varies  by  energy 
type.  It  takes  about  7  percent  more 
energy  to  deliver  one  British  Thermal 
Unit  (Btu)  of  oil  to  a  building  than  it 
does  to  deliver  one  Btu  of  natural  gas. 

(A  Btu  is  the  amount  of  energy  required 
to  raise  one  pound  of  water  by  one 
degree  Fahrenheit.)  Almost  two  Btu’s  of 
energy  are  lost  in  delivering  one  Btu  of 
electricity.  These  figures  are  national 
averages,  and  are  higher  or  lower  for 
specific  localities,  depending  on 
availability  of  fuel,  transportation 
distance,  and  the  demand  for  energy  at 
each  locality.  Basing  design  energy 
budgets  only  on  the  energy  consumption 
at  a  site  would  overlook  a  significant 
amount  of  energy  consumption. 

An  alternative  is  to  relate  the  energy 
that  is  actually  used  to  the  amount  of 
energy  that  is  consumed  at  the  building 
site,  and  to  set  standards  based  on  the 
actual  use.  This  would  be  done  through 
the  use  of  Resource  Utilization  Factors 
(RUFS)  to  account  for  energy  losses,  and 
Resource  Impact  Factors  (RIFS)  to 
account  for  economic  and 
environmental  impacts.  These  factors 
would  be  applied  to  the  energy  used  to 
give  an  adjusted  total  energy  use. 

Another  alternative  would  be  to  relate 
the  use  of  each  type  of  energy  to  the 
"marginal  cost”  of  that  type  of  energy, 
and  to  set  standards  based  on  marginal 
cost.  It  is  easier  to  determine  marginal 
costs  for  specific  localities  than  to  get 
RUF  and  RIF  values.  (Marginal  cost 
measures  the  increase  in  economic 
resources  that  must  be  diverted  to 
energy  production  when  the  demand  for 
energy  increases.) 

Alternative  implementation  methods 
range  from  a  voluntary  (no  Federal 
sanctions)  approach  to  a  mandatory 
(strong  sanction)  approach.  We  are 
currently  conducting  research  on  the 
effectiveness  of  different 
implementation  methods. 


Summary  of  Benefits 

Sectors  Affected:  The  building  industry 
(architectural  services,  construction, 
and  manufacturing  of  construction 
materials);  building  workers 
(professional,  management,  skilled, 
and  operative);  the  building  market 
(realtors,  purchasers  and  users  of 
buildings);  and  the  general  public. 

Buildings  which  meet  these  energy 
budgets  will  be  expected  to  consume 
from  17  to  52  percent  less  energy  than 
recently  constructed  buildings, 
depending  on  the  building  type. 

Energy  savings  from  the  Standards 
are  projected  to  be  0.22  quads  annually 
(0.1  million  barrels  per  day  of  oil 
equivalent  [MBDOE])  by  1985,  and  0.46 
quads  annually  (0.2  MBDOE)  by  1990.  (A 
quad  is  one  quadrillion  [10'®]  Btu.)  This 
is  in  addition  to  the  energy  saved  by 
other  building  energy  efficiency 
improvement  programs.  The  cumulative 
energy  saved  between  1980  and  2020  is 
projected  to  be  29  quads. 

The  Standards  that  we  will  propose, 
may,  by  1990,  increase  the  gross 
national  product  by  0.1  percent  and 
improve  the  balance  of  trade  by  5 
percent.  Employment  is  projected  to 
increase  through  additional  investment 
in  building  energy  conservation.  It  is 
expected  that,  cumulatively,  48,000 
additional  jobs  will  be  created  in  1980, 
86,000  in  1985,  and  70,000  in  1990.  This 
includes  all  classes  of  labor: 
professional  management,  skilled,  and 
operatives.  Business  is  expected  to 
increase  in  the  following  building 
product  sectors  because  of  the  Building 
Energy  Performance  Standards: 
insulation,  heating,  ventilating  and  air 
conditioning  equipment,  masonry 
products,  glass,  lumber,  and  wood 
products.  Some  decrease  is  anticipated 
in  the  lighting  products  sector. 

Summary  of  Costs 

Sectors  Affected:  The  building  industry 
(architectural  services,  construction, 
and  manufacturing  of  construction 
materials);  the  building  market 
(realtors,  purchasers  and  users  of 
buildings);  DOE;  HUD;  and  State  and 
local  governments. 

Construction  costs  for  all  new 
buildings  will  increase  slightly.  For  new 
commercial  buildings,  we  expect  the 
increase  to  be  from  3  to  5  percent.  The 
cost  of  a  residential  building  will 
increase  slightly;  the  cost  of  a  1,640 
square  foot  one-story  home  will 
increase,  on  the  average,  about  $1200. 
However,  the  energy  savings  that  are 
achieved  under  the  regulation  will  more 
than  offset  these  increased  construction 
costs.  The  added  cost  to  enforce  the 
standards  may  be  about  $22  million  per 
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year.  An  estimated  $38  million  per  year 
is  currently  being  spent  to  enforce 
existing  energy  standards  for  buildings. 
These  existing  standards  would  remain 
in  effect. 

The  Standards  will  apply  to  the 
building  industry.  They  will  also  affect 
the  general  public,  because  the  cost  of 
constructing  new  buildings  will  increase 
by  the  amounts  we  estimated  above. 
There  may  be  an  increase  in  the  resaje 
price  of  existing  buildings,  because 
these  buildings  compete  in  the  market 
with  new  buildings  that  will  become 
more  expensive. 

If  sanctions  are  provided,  they  may 
involve  the  loss  of  Federal  benefits  to 
governmental  jurisdictions,  rather  than  , 
Federal  penalties  to  builders.  Therefore, 
with  a  sanction,  the  rule  could  directly 
affect  all  governmental  jurisidictions 
that  have  new  building  activity.  These 
include  the  50  States,  4  territories,  16,000 
permit-issuing  jurisdictions  within  the 
States  and  territories,  and  a  large  but 
unknown  number  of  local  jurisdictions 
that  do  not  control  construction  activity 
within  their  own  boundaries. 

Related  Regulations  and  Actions 

Internal:  DOE:  DOE  is  developing  a 
Model  Building  Code.  This  model  code 
specifies  detailed  requirements  for 
building  components  (e.g.,  “install  six 
inches  of  attic  insulation”)  that  are 
consistent  with  the  performance 
standards  under  development. 

HUD:  Minimum  Property  Standards 
for  One-  and  Two-Family  Dwellings, 
Department  of  Housing  and  Urban 
Development  (HUD);  Minimum  Property 
Standards  for  Multifamily  Dwellings, 
HUD  Handbook  4810,  Revision  5,  April 
1977;  Proposed  Increase  in  Thermal 
Insulation  Requirements  for  the 
Minimum  Property  Standards  for  One- 
and  Two-Family  Dwellings,  43  FR 
17371-17374,  April  24, 1978;  Farmers 
Home  Administration,  Form  424.7,  7  CFR 
1804,  Subpart  A,  Appendix  D, 
Construction  Standards. 

External:  None. 

Active  Government  Collaboration 

The  Department  of  Energy,  The 
Department  of  Housing  and  Urban 
Development,  and  the  National  Bureau 
of  Standards  are  participating  in 
activities  related  to  the  development  of 
these  regulations. 

Timetable 

Final  Rule  on  standards  (DOE) — August 

1980. 

Final  Rule  effective — 60  days  after  we 

issue  the  final  rule. 

NPRM  on  implementation  and 

enforcement  (HUD) — August  1980.- 


Public  Comment — for  at  least  60  days 
following  NPRM. 

Regulatory  Analysis — under 
preparation. 

Available  Documents 

NPRM  on  Performance  Standards,  44 
FR  6812,  November  28, 1979 
Phase  One/Base  Data  for  the 
Development  of  Energy  Performance 
Standards  for  New  Buildings  (Final 
Report),  PB-286  898: 

Climatic  Classification,  PB-286  900 
Data  Collection,  PB-286  902 
Residential  Data  Collection  and 
Analysis,  PB-286  899 
Data  Analysis,  PB-286  901 
Building  Classification,  PB-286  904 
Sample  Design,  PB-286  903,  January 
12, 1978 

Draft  EIS,  DOE/E1S-0061-D, 
November  1979 

Draft  EIS  supplement  DOE/EIS-0061- 
DS,  March  1980  "" 

Documents  available  from  the  Agency 
Contact  listed  below. 

Agency  Contact 

DOE 

James  L.  Binkley 

Buildings  and  Community  Systems 
Division 

Office  of  Solar  Energy  and 
Conservation 
Department  of  Energy 
20  Massachusetts  Avenue  N.W. 
Washington,  D.C.  20545 
(202)  376-4888 

HUD 

Aubrey  Edwards 
Special  Assistant  to  the  DAS  for 
Regulatory  Functions 
Department  of  Housing  and  Urban 
Development 

451  7th  Street  N.W.,  Room  4204 
Washington,  D.C.  20410 
(202)  755-5597 


DOE-ECONOMIC  REGULATORY 
ADMINISTRATION 

Amendments  to  Puerto  Rican  Naphtha 
Entitlements  Regulations  (10  CFR 
Parts  211  and  212) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973, 15  U.S.C.  §  751  et  seq. 

Reason  for  Including  This  Entry 

The  regulation  could  have  a 
significant  impact  on  the  competitive 
position  of  the  Puerto  Rican 
petrochemical  industry  in  relation  to  its 
main  competitors,  the  petrochemical 
producers  on  the  United  States 
mainland.  Additionally,  any  increased 
entitlement  benefits  to  this  segment  of 


the  industry  would  result  in 
corresponding  crude  oil  costs  to  the 
domestic  refining  industry. 

Statement  of  Problem 

During  the  1950s  and  1960s  the 
Federal  government  and  the  Puerto 
Rican  government  encouraged  the  • 
development  of  a  refining  and 
petrochemical  industry  in  Puerto  Rico. 
Commonwealth  Oil  Refining  Company 
(CORCO),  Phillips,  Sun,  and  Union 
Carbide  were  among  the  major  firms 
which  invested  large  amounts  of  capital 
in  refinery  facilities,  based  on  the  tax 
relief  afforded  by  the  Puerto  Rican 
government  and  the  allocation  of 
substantial  quantities' of  low-cost 
foreign  crude  oil  and  naphtha  (a  volatile, 
colorless,  distillate  product  between 
gasoline  and  refined  oil)  by  the  Federal 
government.  Both  naphtha  and  crude  oil 
are  “feedstocks”  convertible  into  one  or 
more  end-products  in  the  process  of 
refinery  operations  and  petrochemical 
production. 

Two  major  considerations  governed 
the  joint  policy  of  the  Puerto  Rican  and 
the  Federal  government  towards  the 
establishment  of  this  refining  capacity. 
First,  the  policy  was  based  on  the 
availability  of  low-cost  imported 
feedstock,  particularly  naphtha,  which 
provided  a  cost  advantage  over 
petrochemical  producers  on  the 
mainland.  This  advantage  was  needed 
to  offset  the  higher  shipping  and  other 
costs  of  starting  up  the  industry  in  the 
relatively  underdeveloped  economy  of 
Puerto  Rico.  A  second  major 
consideration  was  that  the  new  refinery 
facilities  would  expand  employment  and 
provide  Puerto  Rico  with  fuel  for 
manufacture,  transportation,  and 
agriculture. 

Since  the  1960s,  the  petrochemical 
industry  in  Puerto  Rico  has  grown  to 
such  an  extent  that  it  now  contributes 
greatly  to  U.S.  petrochemical  capacity 
and  to  the  economy  of  Puerto  Rico.  In 
1977,  petroleum  related  industry  in 
Puerto  Rico  contributed  more  than  $2 
billion  to  the  island’s  economy, 
approximately  one-third  of  its  total 
income.  In  addition,  10  percent  of  U.S. 
petrochemical  output  is  now  located  in 
Puerto  Rico. 

Despite  these  gains,  Puerto  Rico  oil 
refineries  have  been  severely  affected 
by  the  worldwide  increase  in  the  price 
of  imported  crude  oil,  coupled  with  the 
imposition  of  price  controls  on  domestic 
crude  oil  by  the  Federal  government. 

The  combination  of  soaring  prices  for 
imported  naphtha  and  crude  oil,  joined 
to  Federal  regulatory  policy  which 
enabled  mainland  refiners  to  purchase 
cheaper  domestic  crude  oil,  has  reversed 
the  feedstock  cost  advantage  that  the 
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Puerto  Rican  petrochemical  industry 
formerly  enjoyed.  Mainland  competitors 
now  pay  less  for  feedstocks  than  Puerto 
Rican  refiners. 

To  lessen  the  competitive 
disadvantage  to  Puerto  Rican  companies 
of  higher  feedstock  costs,  the  Federal 
Energy  Administration  (FEA)  amended 
the  entitlements  program  on  July  20, 

1976,  to  permit  Puerto  Rican 
petrochemical  producers  to  receive 
entitlement  benefits  for  imported 
naphtha  feedstocks.  (An  “entitlement"  is 
a  credit  given  by  DOE  to  a  refiner,  and 
is  equivalent  to  the  difference  between 
the  average  [volume  weighted]  delivered 
cost  per  barrel  of  uncontrolled  crude  oil 
and  the  average  [volume  weighted] 
delivered  cost  per  barrel  of  domestic 
price-controlled  crude  oil.)  The 
entitlement  credit,  used  in  this  manner, 
would  reduce  the  price  of  purchased 
feedstocks.  FEA  determined  that  it 
would  be  inappropriate  to  grant  the  full 
crude  oil  entitlement  benefit  to  naphtha 
imports  in  months  when  the  differential 
between  the  prices  of  imported  and 
domestic  naphtha  is  less  than  that 
month’s  per-barrel  entitlement  value. 
Accordingly,  the  rules  the  FEA  adopted 
tie  the  entitlement  credit  for  naphtha 
imported  into  Puerto  Rico  to  the 
difference  between  the  average  (volume 
weighted)  cost  for  imported  naphtha  and 
an  imputed  domestic  naptha  price.  This 
imputed  value  is  set  at  108  percent  of  the 
average  (Volume  weighted)  cost  of  crude 
oil  to  refiners.  (It  is  necessary  for  the 
government  to  impute  this  price  because 
very  little  naphtha  is  sold  domestically.) 
The  maximum  entitlement  value  that 
can  be  received  is  still  limited  to  the 
actual  per-barrel  entitlement  value  of 
the  crude  oil. 

These  rules  are  now  the  responsibility 
of  the  Department  of  Energy  (DOE),  and 
are  administered  by  the  Economic 
Regulatory  Administration  (ERA)  within 
DOE.  DOE  believes  that  two  factors  in 
the  current  regulations  are  causing 
problems:  (1)  the  naphtha  entitlement 
value  is  limited  to  a  crude  oil 
entitlement  value,  and  (2)  the  factor 
used  to  impute  the  domestic  naphtha 
price  is  too  low,  FEA  never  expected 
that  it  would  need  to  grant  more  than  a 
full  crude  oil  entitlement,  because, 
historically,  world  naphtha  prices  have 
paralleled  crude  oil  prices.  However, 
during  the  last  year  the  prices  for 
imported  naphtha  have  increased  much 
faster  than  those  for  crude  oil.  Further, 
ERA’S  review  of  current  data  on 
naphtha  prices  and  crude  oil  costs 
shows  that  the  factor  presently  used  to 
impute  the  domestic  naphtha  cost  is 
much  too  low.  As  a  result  of  these 
factors,  approximate  feedstock  costs 


equalization  (the  goal  of  the 
entitlements  system)  is  not  given  to 
firms  that  import  naphtha  at  their 
current  prices. 

In  recognition  of  the  problems  facing 
the  petrochemical  industry  in  Puerto 
Rico,  DOE’S  Office  of  Hearings  and 
Appeals  (OHA)  issued,  on  May  16, 1979, 
a  proposed  Decision  and  Order  which 
would  have  made  an  exception  to 
existing  rules  to  provide  relief  for  a 
period  of  six  months  to  those 
petrochemical  companies  in  Puerto  Rico 
that  import  naphtha.  This  interim  relief 
was  proposed  in  order  to  provide  ERA 
with  sufficient  time  to  address  these 
issues  through  the  rulemaking  process. 
The  relief  OHA  proposed  would  have 
given  two  entitlements  for  each  barrel  of 
imported  naphtha  used  in  Puerto  Rican 
petrochemical  plants.  On  August  15, 

1979,  OHA  decided  to  reverse  their 
earlier  finding,  based  upon  their  belief 
that  the  Puerto  Rican  petrochemical 
industry  was  not  experiencing 
extraordinary  financial  difficulties 
which  required  the  immediate  attention 
of  DOE.  Thus,  they  recommended  that 
the  difficulties  described  by  the 
petitioners  be  handled  through  the 
rulemaking  process. 

Alternatives  Under  Consideration 

DOE  will  consider  several  options  for 
better  calculating  the  imputed  cost  of 
domestically  produced  naphtha.  The 
cost  of  naphtha  to  the  mainland 
domestic  petrochemical  industry  is  a 
central  issue  in  determining  the 
appropriate  level  of  price  protection  that 
should  be  afforded  through  the 
entitlement  program  to  maintain  a 
competitive  petrochemical  industry  in 
Puerto  Rico.  These  Puerto  Rican 
producers  find  it  difficult  to  compete 
with  mainland  domestic  firms  because 
these  mainland  firms  have  access  to 
naphtha  produced  from  lower  cost 
domestic  crude  oils. 

The  possible  approaches  to  imputing  a 
domestic  naphtha  price  that  we  will 
examine  include: 

•  Using  the  current  approach  of 
imputing  a  price  based  on  domestic 
crude  oils,  but  periodically  changing  the 
factor  to  reflect  changes  in  world  market 
naphtha  prices; 

•  Basing  the  imputed  naphtha  price 
on  the  prices  in  alternative  but  related 
markets,  such  as  the  market  for 
unleaded  regular  gasoline,  jetfuel,  or 
heating  oil;  and 

•  Using  the  current  approach,  but 
comparing  international  naphtha  prices 
to  international  costs  of  low-to-medium 
sulfur  crudes  rather  than  domestic  crude 
costs  in  setting  an  imputed  cost  factor. 

In  addition  to  examining  changes  in 
the  ways  of  calculating  the  imputed  cost 


of  domestically  produced  naphtha.  DOE 
is  considering  the  possibility  of 
removing  the  current  restriction  on  a 
naphtha  entitlement  value.  Currently, 
the  naphtha  entitlement  cannot  exceed 
the  value  of  a  crude  oil  entitlement.  In 
light  of  the  increasing  prices  of  naphtha 
worldwide,  this  may  no  longer  be 
reasonable. 

Summary  of  Benefits 

Sectors  Affected:  Puerto  Rican 
petrochemical  production  in  the 
industrial  organic  chemical  industry; 
the  general  public  of  Puerto  Rico:  and 
users  of  naphtha-derived 
petrochemicals. 

Any  of  the  alternative  proposals 
should  increase  the  competitive  position 
of  the  Puerto  Rican  petrochemical 
industry  with  petrochemical  producers 
located  on  the  mainland.  The  Puerto 
Rican  petrochemical  industry  maintains 
that  if  no  regulatory  changes  are  made 
to  equalize  their  naphtha  feedstock 
costs  with  those  of  firms  operating  on 
the  Gulf  Coast,  they  will  be  forced  either 
to  trim  seriously  their  operations  or 
incur  large  operating  losses.  In  fact,  one 
major  Puerto  Rican  petrochemical  plant 
has  already  closed.  As  we  formerly 
stated,  the  development  of  refining  and 
petrochemical  facilities  has  had  a  great 
impact  upon  the  economy  of  Puerto 
Rico.  Thus,  the  proposed  changes,  in 
making  the  Puerto  Rican  petrochemical 
industry  more  competitive,  would  have 
a  direct  positive  effect  on  Puerto  Rico’s 
economy. 

The  proposal  should  reduce  the  costs 
of  naphtha-derived  petrochemicals  to 
U.S.  consumers  by  a  small  amount. 

Summary  of  Costs 

Sectors  Affected:  Domestic  petroleum 
refining;  petrochemical  production  in 
the  industrial  organic  chemical 
industry;  and  domestic  users  of 
petroleum  products 

None  of  the  proposed  changes  to  the 
Entitlement  Program  will  increase  ERA’s 
compliance  or  administrative  costs 
There  will  be  no  added  reporting 
requirements  for  the  petroleum  industry 
However,  by  providing  larger 
entitlements  to  naphtha,  credits 
available  to  crude  oil  are  reduced.  This 
would  increase  the  cost  of  crude 
feedstock  to  domestic  refiners  and,  in 
turn,  result  in  a  small  price  increase  in 
oil  products  to  U.S.  consumers. 

An  increased  naphtha  entitlement 
value  might  also  have  the  adverse  effect 
of  increasing  the  price  of  naphtha  in  the 
world  marketplace 
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Timetable 

This  rulemaking  has  not  yet  been 
approved  by  the  Secretary,  therefore  the 
timetable  is  strictly  tentative. 

NPRM — Draft  Regulatory  Analysis — 
second  quarter.  1980 
Public  Comment — 6>0  days  following 
NPRM 

Final  Rule — third  quarter,  1980 
Final  Rule  Effective — 60  days  after  it  is 
issued. 

Agency  Contact 

John  W  Glynn,  Industrial  Specialist 
Regulations  and  Emergency  Planning 
Economic  Regulatory  Administration 
2000  M  Street  N.W.,  Room  7202 
Washington,  D.C.  20461 
1202)  653-3254 


DOE— ERA 

Amendments  to  the  Crude  Oil 
Suppiier/Purchaser  Rule  (10  CFR  Part 
211*) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973. 15  U.S.C.  §  751  et  seq. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
believes  that  the  proposed  amendments 
to  the  supplier/purchaser  rule  are 
significant  because  they  would  provide 
a  transitional  period  duriiig  which 
producers,  resellers,  and  refiners  could 
realign  their  contractual  arrangements 
in  a  manner  more  reflective  of  the 
economic  efficiencies  of  a  free  market 
situation. 

Statement  of  Problem 

The  domestic  crude  oil  supplier/ 
purchaser  rule  was  adopted  by  the 
Federal  Energy  Office  (FEO)  in  January 
1974  (39  FR  1904,  January  15, 1974)  in 
response  to  the  Arab  oil  embargo,  and 
the  associated  price  increases  in  foreign 
oil.  The  primary  purpose  of  the  rule  was 
to  maintain  intact  the  existing 
distribution  system  for  domestic  crude 
oil,  and  thereby  to  assure  all  refiners, 
especially  small  and  independent 
refiners,  continued  access  to  price- 
controlled  domestic  crude  oil.  In 
addition,  by  stabilizing  the  national 
crude  oil  distribution  system,  the  rule 
laid  the  foundation  for  a  general 
allocation  of  crude  oil  among  domestic 
refiners. 

In  effect,  the  original  rule  froze 
domestic  crude  oil  sales;  it  stated  that 
all  supplier/purchaser  relationships  in 
effect  on  December  1, 1973  for  sales, 
purchases,  and  exchanges  of  domestic 
crude  oil  were  to  remain  in  effect  for  the 
duration  of  the  program.  It  stated  that 


such  relationships  could  be  terminated 
by  mutual  consent  and  that  a  producer 
could  terminate  sales  of  new  and 
released  oil  (generally  speaking,  oil 
exempt  from  ceiling  prices)  if  the 
present  purchaser  failed  to  meet  any 
bona  fide  offer  (i.e.  not  above  the  ceiling 
price)  from  another  purchaser.  The  rule 
also  provided  that  new  and  released  oil 
subsequently  sold  from  a  property  not  in 
production  on  December  1, 1973,  could 
be  sold  in  a  first  sale  to  any  person,  but 
that  such  sale  would  constitute  the 
establishment  of  a  supplier/purchaser 
relationship  subject  to  the  same 
restrictions  imposed  by  the  rule  on 
relationships  in  effect  on  December  1. 
1973. 

The  original  need  for  a  regulatory- 
based  allocation  system  resulted  from 
the  combination  of  shortage  conditions 
and  domestic  price  controls.  Imposition 
of  ceiling  prices  at  less  than  market 
clearing  values  foreclosed  the  use  of  the 
normal  market  mechanism  for  allocating 
supplies  of  domestic  oil  among  refiners. 
This  foreclosure  was  of  particular 
concern  in  view  of  the  significant 
variation  in  the  extent  of  crude 
production  by  individual  refiners. 
Without  an  effective  allocation  system, 
the  prospect  existed  of  vertically 
integrated  refiners  refusing  to  continue 
historical  supply  relationships,  thereby 
adversely  affecting  nonintegrated 
refiners  and  refiners  having  lesser 
degrees  of  proprietary  access  to 
domestic  crude  oil.  In  addition  to 
limiting  inequities,  allocation  also  was 
required  simply  to  provide  market 
stability  in  a  period  when  price 
competition  (for  old  oil,  although  not  for 
other  domestic  oil)  was  foreclosed. 
Because  all  purchasers  were  restricted 
to  offering  generally  the  same  price 
(ceiling)  for  domestic  crude  oil,  and  the 
demand  at  that  price  was  greater  than 
the  quantity  a  producer  could  supply,  a 
mechanism  was  needed  to  carry  on  the 
function  which  price  competition  had 
previously  provided  in  stabilizing  as 
much  of  the  existing  crude  oil  flow  as 
possible. 

Recent  DOE  policy  has  been  to 
simplify  the  petroleum  allocation  and 
price  regulations,  thus  eliminating  as 
much  of  the  current  regulatory  burden 
on  the  industry  as  possible.  In 
accordance  with  this  policy,  we  have 
reevaluated  the  supplier/purchaser  rule 
to  determine  whether,  and  to  what 
extent,  it  remains  an  essential  feature  of 
the  crude  oil  allocation  programs.  This 
reevaluation  was  prompted  by  the  belief 
that  the  rule  may  be  adversely  affecting 
crude  oil  movements  in  certain  cases, 
and  is  inconsistent  with  the  President’s 


plan  to  decontrol  domestic  crude  oil 
prices. 

As  presently  structured,  the  rule 
prevents  significant  changes  in  the 
distribution  of  price-controlled  domestic 
crude  oil  from  the  pattern  existing  prior 
to  December  1, 1973,  despite  major 
changes  in  the  volumes  and  areas  of 
production  of  domestic  crude  oil,  and  a 
significant  number  of  new  entrants  in 
both  the  marketing  and  small  refiner 
segments  of  the  industry.  As  a  result,  the  , 
rule  may  prevent  the  market  from 
redirecting  reduced  domestic  crude  oil 
supplies  in  the  most  effective  manner. 

This  would  appear  to  be  true  in  those 
instances  where  the  rule  requires  a 
small  refiner  to  sell  its  production  to 
other  refiners  or  resellers,  or  where  it 
prevents  a  small  refiner  from  competing 
for  volumes  of  crude  oil  located  nearby. 

In  addition,  the  rule  seems  to  hinder 
market  forces  in  the  disposition  of  crude 
oil  supplies  in  response  to  changing 
demand  for  particular  types  of  crude  oil. 

Although  some  major  and  large 
independent  refiners  may  rely  on  the 
rule  to  assure  continued  access  to 
supplies  of  unique  crudes,  our  analysis 
indicates  that  major  and  large 
independent  refiners  do  not  depend  on 
the  rule  for  large  portions  of  their 
supplies  of  crude  oil.  Most  of  the  larger 
refiners  have  access  to  various  sources 
of  crude  oil  supplies  in  both  domestic 
and  foreign  markets,  and  presumably 
would  be  able  to  replace  losses  of 
domestic  crude  oil  from  either  domestic 
or  foreign  sources.  In  contrast,  small 
refiners  have  more  limited  access  to 
crude  oil  supplies  in  both  domestic  and 
foreign  markets,  and  thus  are  restricted 
in  their  replacement  capabilities.  The 
fact  that  most  foreign  producers  prefer 
to  sell  crude  oil  in  large  volumes  and 
that  a  large-volume  capital  outlay  is 
prohibitively  costly  for  many  small 
refiners  has  often  made  long-term 
contracts  between  foreign  producers 
and  small  refiners  infeasible.  In 
addition,  major  oil  companies  have 
reduced  voluntary  sales  of  foreign  crude 
oil  to  third  parties,  further  limiting  the 
small  refiner’s  access  to  crude  oil.  As  a 
result,  small  refiners  are  more 
vulnerable  than  the  major  and  large 
independent  refiners  to  worldwide 
fluctuations  in  the  supply  and 
distribution  of  crude  oil. 

Another  factor  which  prompted  the 
reevaluation  of  the  supplier/purchaser 
rule  is  the  President’s  plan  for  phased 
decontrol  of  domestic  crude  oil.  Under 
phased  deregulation,  price-controlled 
crude  oil  will  be  moved  into  the 
uncontrolled  category,  and,  for  all 
intents  and  purposes,  will  be  removed 
from  the  supplier/purchaser  freeze  as  a 
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result  of  the  “bona  fide  offer” 
provisions.  Therefore,  the  rule  will  be 
affecting  smaller  and  smaller  amounts  of 
crude  oil  over  the  next  year  and  a  half. 
Price  deregulation  will  ultimately  bring 
about  the  recision  of  the  rule.  As  stated  . 
previously,  a  primary  function  of  the 
supplier/purchaser  rule  is  the  allocation 
of  domestic  crude  oil  absent  the  market 
mechanism  of  price  competition. 

Because  phased  deregulation  will  allow 
a  gradual  return  to  the  free  market  and 
price  competition,  continuance  of  the 
supplier/purchaser  rule  may  be  at 
variance  with  such  goals. 

Alternatives  Under  Consideration 

In  an  effort  to  minimize  the  supplier/ 
purchaser  rule  prior  to  the  expiration  of 
its  allocation  authority  and  to  provide  a 
transitional  period  for  producers, 
resellers,  and  refiners,  DOE  proposed, 
on  April  28, 1980,  the  following  options 
for  amendments  to  the  supplier/ 
purchaser  rule: 

(A)  Complete  elimination  of  the 
supplier/purchaser  rule,  except  as  it 
applies  to  purchases  of  all  domestic 
crude  oil  (or  alternatively  only  price- 
controlled  crude  oil)  by  small  refiners. 
This  will  assure  small  refiners  a  degree 
of  supply  security  with  respect  to 
volumes  of  controlled  oil  and  will 
further  assure  them  the  right  of  first 
refusal  on  domestic  crude  oil  sold  at 
market  level  prices.  It  will  also  provide 
a  transitional  period  during  which 
producers,  resellers,  and  refiners  may 
realign  their  contractual  arrangements 
in  a  manner  more  reflective  of  the 
economic  efficiencies  of  a  free  market 
situation.  It  will  only  guarantee 
continued  access  to  price-controlled 
crude  oil  to  small  refiners, 

(B)  Continuance  of  the  current  rule  as 
it  pertains  to  volumes  of  price-controlled 
crude  oil  for  all  purchasers,  except 
where  the  purchaser  is  a  small  refiner. 
This  will  provide  continued  access  to 
price-controlled  crude  oil  to  most 
refiners,  but  will  probably  continue  to 
prevent  the  redirection  of  reduced 
domestic  crude  oil  supplies  in  the  most 
economic  manner. 

(C)  Complete  elimination  of  the 
supplier/purchaser  rule.  While  this  will 
provide  greater  flexibility  in  the 
marketplace  by  removing  artificial 
barriers  to  competition,  it  may  also  have 
an  adverse  impact  on  small  refiners  who 
no  longer  would  have  an  assured  source 
of  crude  oil, 

DOE’S  initial  preference  is  Option  (A) 
because  it  will  assure  small  refiners  a 
degree  of  supply  security  with  respect  to 
price-controlled  crude  oil,  and  will  ease 
the  transition  to  a  free  market  for  all 
refiners. 


Option  (B)  provides  a  greater  degree 
of  assurance  that  the  effects  of  price 
controls  on  remaining  volumes  of  this 
category  of  crude  oil  are  not 
circumvented  by  numerous  resales  of 
the  crude  or  loss  of  the  identity  of  its 
pricing  category  in  the  distribution 
chain.  Option  (C),  while  consistent  with 
the  Administration’s  policy  to  reduce 
regulation  of  the  industry,  could 
diminish  the  effectiveness  of  price 
controls  on  crude  oil  and  result  in  so 
abrupt  a  return  to  free  market  conditions 
when  full  decontrol  occurs  in  October 
1981  that  unwarranted  disruptions  in 
product  supply  and  distribution  could 
result. 

Summary  of  Benefits 

Sectors  Affected:  Crude  oil  production; 
and  refining  and  wholesale  trade  of 
petroleum,  particularly  small  refiners. 
Small  refiners  would  be  the  principal 
beneficiaries  of  Option  (A),  but 
independent  crude  oil  producers  would 
also  benefit,  as  would  refinei^.  Small 
refiners  would  have  the  benefit  of 
continuing  protection  from  the  rule,  but 
would  gain  the  additional  benefit  of 
being  able  to  compete  for  desirable 
price-controlled  crude  oils  now 
unavailable  to  them  because  of  the 
application  of  the  rule  in  other  frozen 
sales.  Independent  purchasers  would 
benefit  by  being  able  to  sell  crude  oil  to 
those  producers  most  able  to  provide 
beneficial  terms  in  nonprice  areas. 
Resellers  would  benefit  from  being  able 
to  compete  for  additional  volumes  of 
crude  oil,  particularly  from  independent 
producers,  not  now  available  to  them  as 
a  result  of  the  rule. 

While  economic  benefits  could  accrue 
to  individual  refiners  which  obtained 
price-controlled  crude  oil  from  a 
supplier/purchaser  relationship  to  their 
own  refineries,  no  net  economic  impact 
on  the  refining  industry  is  anticipated  as 
a  result  of  the  amendments  we  are 
proposing.  These  modifications  vvould 
result  in  a  redistribution  of  the  benefits 
associated  with  access  to  price- 
controlled  oil.  To  the  extent  such 
benefits  exist,  they  will  decrease  rapidly 
as  phased  decontrol  progresses. 

Summary  of  Costs 

Sectors  Affected:  The  petroleum  refining 
industry,  other  than  small  refiners. 

Refiners  other  than  small  refiners 
would  run  the  risk  of  losing  some 
volumes  of  crude  oil  now  protected  by 
the  supplier/purchaser  rule.  The  volume 
and  value  of  these  losses  cannot  be 
quantified.  Presumably,  the  refiner 
would  compete  vigorously  for  volumes 
which  are  especially  desirable. 


None  of  the  proposed  changes  to  the 
supplier/purchaser  rule  will  increase  the 
Economic  Regulatory  Administration’s 
compliance  or  administrative  costs. 
There  will  be  no  added  reporting 
requirements  for  the  petroleum  industry. 

Related  Regulations  and  Actions 

Internal:  Notice  of  Intent  on 
Amendments  Concerning  Processing 
Agreements  Involving  Non-Refiners  (45 
FR  3060,  January  16, 1980). 

External:  None  known. 

Active  Government  Collaboration 
None 
Timetable 

Regulatory  Analysis — preliminary 
with  NPRM,  final  with  final  rule. 

Public  Hearings — May  29, 198p  in 
Washington,  D.C.;  June  3  and  4, 1980 
in  Los  Angeles. 

Public  Comment — for  60  days 
following  NPRM. 

Final  Rule — about  90  days  after 
NPRM. 

Final  Rule  Effective — 30  days  after 
final  rule  issuance. 

Available  Documents 

44  FR  59240,  October  15, 1979. 
Transcripts  and  public  comments  of 
the  public  hearing  held  on  October  18, 
1979. 

NPRM  issued  April  28, 1980;  45  FR 
29770-29780  FR,  May  5. 1980 
Preliminary  Regulatory  Analysis 
All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  GA-142, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20595. 

Agency  Contact 

Margaret  A.  Carroll,  Program  Analyst 
Regulations  and  Emergency  Planning 
Economic  Regulatory  Administration 
2000  M  Street,  N.W.  Room  7202 
Washington,  D.C.  20461 
(202)  653-3254 


DOE-ERA 

Amendments  to  the  Emergency 
Provisions  of  the  Crude  Oil  Buy/Sell 
Program  (10  CFR  Parts  211  and  212) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973, 15  U.S.C.  §  751  et  seq. 

Reason  for  Including  This  Entry 

The  regulation  could  possibly  involve 
the  entire  domestic  refining  industry, 
and  result  in  crude  oil  supply  and  price 
impacts  to  most  refiners. 
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Statement  of  Problem 

The  crude  oil  buy /sell  program  is 
designed  to  implement  provisions  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973  which  require  the  protection  of  the 
competitive  viability  of  small  refiners. 
The  program  requires  the  15  major, 
integrated  refiners  (i.e.,  refiners  with 
integrated  systems  of  exploration, 
production,  transportation,  and 
marketing)  to  sell  crude  oil  for  regular  6- 
month  allocation  periods  to  small 
refiners  that  lack  physical  access  to 
imported  crude  oil.  The  buy/sell 
program  regulations  also  make  provision 
for  emergency  allocations  for  most  other 
small  refiners  which  incur  sudden  losses 
of  supplies.  The  size  of  the  major 
refiners  enables  them  to  obtain  access 
and  favorable  terms  in  negotiating  for 
oil  supplies.  By  contrast,  many  small 
refiners  lack  access  to  adequate 
supplies  of  domestic  and  foreign  crude 
oil  and  have  difficulty  obtaining 
desirable  terms. 

Under  the  terms  of  the  emergency 
allocation  program,  DOE  has  made 
emergency  allocations  of  crude  oil 
totalling  over  21  million  barrels  to  small 
refiners  during  the  first  eight  months  of 
1979.  These  allocations  were  required  by 
the  weak  position  of  the  small  refiners 
in  the  market  and  by  the  continued 
tightening  of  world  crude  oil  supplies 
during  the  period  following  the  cut-off  of 
crude  oil  exports  from  Iran.  The 
Department  of  Energy  (DOE)  had 
received  reports  from  many  small 
refiners  that  their  contracts  for  crude  oil 
supply  have  been  broken  and  that  they 
were  unable  to  obtain  enough  foreign 
crude  oil  at  any  price.  Thus,  the  crude 
oil  buy/sell  program  was  used  to 
maintain  the  competitive  position  of  the 
small  refiners. 

At  the  same  time,  the  15  major 
refiners,  required  to  sell  oil  under  the 
program,  contend  that  the  emergency 
allocations  have  caused  them  undue 
hardship.  They  advance  two  principal 
objections  against  the  present 
administration  of  the  program.  First,  the 
major  refiners  contend  that  the  present 
method  of  determining  the  price  at 
which  oil  is  to  be  sold  to  ^mall  refiners 
prevents  them  from  recovering  their  full 
costs  of  acquiring  that  oil.  Under  the 
present  pricing  system,  the  maximum 
price  a  refiner-seller  may  charge  for  its 
crude  oil  is  the  weighted  average  landed 
cost  of  imported  crude  oil  purchased 
during  the  month  of  sale.  This  pricing 
scheme  does  not  reflect  the  actual  cost 
of  crude  oil  purchases  in  periods  of 
rapidly  escalating  prices,  because 
supplies  must  often  be  replaced  at  much 
higher  costs.  Second,  refiner-sellers 
state  that  emergency  allocations  have 


required  them  to  reduce  output  from 
their  refineries.  The  major  refiners  have 
been  compelled  to  absorb  the  expense 
of  unused  refinery  capacity. 

The  crux  of  the  problem  is  to  maintain 
the  crude  oil  buy/ sell  program,  while 
finding  a  way  to  alleviate  the  burdens 
on  the  major  refiners  that  we  have 
described.  There  appears  to  be  a  need  to 
distribute  sales  obligations  in  a  more 
equitable  manner,  and  to  allow  refiner- 
sellers  to  charge  prices  which  are  closer 
to  the  market  rate. 

Alternatives  Under  Consideration 

DOE  has  proposed  two  amendments 
to  the  crude  oil  buy/ sell  program.  One  of 
these  amendments  would  expand  the 
classification  of  refiher-sellers  under  the 
program  to  include,  in  addition  to  the  15 
major  integrated  refiners,  all  other 
refiners  with  refining  capacity  in  excess 
of  175,000  barrels  per  day  (B/D).  There 
are  seven  large,  “independent”  refiners 
that  fall  into  this  classification. 

Including  the  large,  independent  refiners 
in  the  crude  oil  buy/ sell  program  would 
increase  the  number  of  refiner-sellers 
from  15  to  22  (15  major  refiners  plus  7 
large  independent  refiners),  thereby 
distributing  the  sales  obligations  of  the 
program  among  a  greater  number  of 
participants.  Second,  DOE  proposed  that 
refiner-sellers  be  allowed  to  charge  the 
actual  landed  cost  of  crude  oil  sold  to 
refiners  with  a  refining  capacity  in 
excess  of  50,000  B/D  for  emergency 
allocations  only.  Refiner-buyers  with  a 
refining  capacity  less  than  50,000  B/D 
would  continue  to  pay  the  weighted 
average  price  of  imported  crude  oil. 

DOE  is  exploring  the  following  range 
of  alternatives  in  relation  to  a  pricing 
mechanism  which  would  reduce 
potential  burdens  the  program  imposes 
on  major  refiners: 

(A)  No  action.  We  would  keep  the 
present  pricing  mechanism  charging 
refiner-buyers  the  monthly  weighted 
average  landed  cost.  This  option  would 
be  reasonable  if  shortages  of  crude  oil 
supply  disappeared  and  the  rapid 
escalation  in  spot  market  prices  eased. 

(5)  Increase  handling  fee.  We  could 
attach  a  larger  surcharge  handling  fee  to 
the  current  weighted  average  cost  of 
imported  crude  oil  sold  under  the  buy/ 
sell  program.  The  current  handling  fee 
(paid  by  buyers  to  sellers)  is  $0.05  per 
barrel;  the  handling  fee  under  standby 
emergency  crude  oil  allocation 
regulations  is  $0.25  per  barrel. 

DOE  is  exploring  the  following 
alternatives  with  relation  to  the 
proposed  expansion  of  the  refiner-seller 
list. 

(A)  No  action.  If  the  current  shortfall 
of  crude  oil  supply  stabilizes,  and  if 
emergency  allocations  are  greatly 


reduced,  we  could  keep  the  refiner-seller 
list  as  it  is,  consisting  of  only  the  15 
major  integrated  oil  companies. 

(5)  Implementing  standby  regulations. 
In  January  1979  we  adopted  standby 
rules  for  allocation  of  crude  oil  which 
we  could  make  effective.  We  could 
implement  this  program  if  the 
Administrator  of  ERA  determined  that 
the  crude  oil  supply  situation  had  * 
worsened. 

(C)  Product  allocation.  Instead  of 
allocating  crude  oil  to  refiner-buyers,  we 
could  allocate  refined  products  to 
refiner-buyers  on  an  equitable  basis. 

(Z?)  Large  independents  selling  to  only 
certain  small  refiners.  We  could  require 
the  large  independents  to  sell  crude  oil 
only  to  refiner-buyers  with  refining 
capacities  greater  than  50,000  B/D.  Thus, 
if  the  proposed  price  change  for  small 
refiners  is  implemented,  these  new 
sellers  could  recover  the  total  cost  of 
crude  sold  under  the  program,  thereby 
imposing  relatively  small  burdens  on 
this  segment  of  the  refining  industry 

Summary  of  Benefits 

Sectors  Affected:  Major,  integrated 
petroleum  refiners:  and  small, 
independent  refiners. 

The  proposed  changes  could  result  in 
several  benefits.  Expansion  of  the 
refiner-seller  list  will  increase  the  ability 
of  small  independents  to  obtain  crude 
oil  under  the  program  for  they  would 
then  be  able  to  buy  from  22  rather  than 
from  just  15  firms  included  in  the  current 
program.  Howeyer,  the  sector  of  the 
petroleum  industry  that  would  benefit 
the  most  from  the  proposed  changes 
would  be  the  15  major,  integrated 
refiners,  as  the  average  number  and 
volume  of  sales  per  refiner-seller  would 
decrease.  Moreover,  the  proposal  to 
increase  the  price  of  crude  oil  sold  by 
refiner-sellers  would  result  in  a  price 
closer  to  the  market  price  in  such  sales. 
This  might  be  more  equitable  to  the 
major  integrated  oil  companies,  and 
because  the  price  would  be  higher,  it 
might  provide  a  greater  incentive  for 
refiner-buyers  to  purchase  their  own 
crude  supplies.  For  these  reasons, 
refiner-sellers  would  probably  be  more 
willing  to  negotiate  sales  with  potential 
refiner-buyers. 

Summary  of  Costs 

Sectors  Affected:  Independent 
petroleum  refiners;  and  users  of 
petroleum  products. 

The  costs  of  compliance  and 
administration  associated  with  the 
proposed  amendments  would  be  slight 
Only  the  seven  largest  independent 
refiners,  if  they  are  included  as  sellers, 
would  face  added  reporting 
requirements. 
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The  regulation  would  impose  only 
minimal  costs  on  the  industrial  and 
public  sectors.  Including  the  large 
independents  as  sellers  and  changing 
the  price  of  the  crude  would  probably 
increase  the  price  of  crude  sold  to  the 
refiner-buyers.  The  increase  in  crude 
costs  legally  can  and  probably  would  be 
passed  on  to  the  consumer  by  the 
refiner-buyers;  however,  given  the  small 
amount  of  crude  sold  under  the  program 
the  impact  of  prices  would  be  slight. 
Including  large,  independent  refiners  as 
sellers  would  only  have  a  small 
financial  effect  on  them,  as  long  as  they 
were  able  to  replace  crude  sold  under 
the  program  and  could  pass  through  any 
additional  crude  oil  cost  increases  in 
their  product  prices. 

Related  Regulations  and  Actions 

NPRM — Activation  of  Standby 
Mandatory  Crude  Oil  Allocation 
Program  (44  FR  67602,  November  26, 
1979).  In  response  to  the  President's 
"  decision  to  prohibit  the  importation  of 
Iranian  crude  oil  into  the  United  States, 
DOE  issued  an  NPRM  on  November  23, 
1979,  designed  to  take  care  of  any 
significant  crude  oil  supply  problems  the 
domestic  refining  industry  might 
encounter  as  a  result  of  this  action.  In 
addition,  the  NPRM  requested 
comments  on  possible  amendments  to 
‘  the  existing  Buy/Sell  and  Entitlements 
Programs  to  include  revisions  in  the 
method  of  determining  the  price  of 
allocated  crude  oil,  the  addition  of  the 
large,  independent  refiners  as  refiner- 
sellers,  and  the  inclusion  of  newly 
constructed  refineries  in  the  Buy /Sell 
Program.  Therefore,  many  of  the  issues 
and  proposals  contained  in  the  May  14, 
1979,  NPRM  were  subsumed  by  this 
subsequent  NPRM. 

Active  Government  Collaboration 
None 
Timetable 

Final  Rule — No  decision  has  been  made 
by  DOE  regarding  any  of  the  proposed 
revisions  to  the  Buy /Sell  and 
Entitlements  Programs  contained  in 
either  of  these  NPRMs. 

Regulatory  Analysis — not  required 

Available  Documents 

NPRM-44  FR  26060  (May  4, 1979). 
NPRM — 44  FR  67602  (November  26, 
1979). 

Transcripts  and  public  comments  of 
the  public  hearings  held  on  May  31, 

1979,  and  on  December  13  &  14, 1979. 

All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  GA-142, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 


Agency  Contact 

John  W.  Glynn,  Industrial  Specialist 
Regulations  and  Emergency  Planning 
Economic  Regulatory  Administration 
2000  M  Street  N.W.,  Room  7202 
Washington,  D.C.  20461 
f202)  653-3263 


DOE-ERA 

Decontrol  of  Propane/Simplified 
Propane  Price  Rules  (10  CFR  Part 
212)* 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973,  as  amended,  15  U.S.C.  §  751  et 
seq. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
thinks  this  rule  is  important  because 
simplifying  the  current  rules,  or 
decontrolling  propane,  will  create  an 
incentive  for  future  propane  production, 
thereby  reducing  our  reliance  on 
propane  from  foreign  sources. 

Statement  of  Problem 

Existing  regulations  have  not  allowed 
propane  prices  to  rise  as  rapidly  as 
those  for  alternative  fuels  (mainly 
distillate  fuel  oil).  As  a  result,  domestic 
production  has  declined  and  imports 
have  increased.  Many  refiners  find  it 
more  profitable  to  use  propane  as  a 
refinery  fuel  rather  than  selling  the  gas. 
Gas  processors  often  do  not  choose  to 
extract  additional  quantities  of  propane 
from  natural  gas,  for  lack  of  adequate 
incentives,  and  sell  the  propane  and 
other  liquids  as  residue  natural  gas.  The 
regulations  also  create  disincentives  to 
conserve  by  users  that  have  access  to 
propane  at  a  price  that  is  held  down  by 
controls — in  particular,  petrochemical 
plants  that  find  propane  considerably 
less  expensive  than  feedstocks  derived 
from  crude  oil. 

Under  the  current  regulations, 
different  regulatory  principles  govern 
the  pricing  of  propane  gas  depending  on 
whether  it  is  produced  from  crude  oil  or 
natural  gas.  At  the  present  time, 
approximately  60  to  65  percent  of 
domestic  supply  is  extracted  from 
natural  gas  and  25  to  30  percent  is 
derived  from  refining  crude  oil.  Refiners 
and  gas  processors  are  only  permitted  to 
recover  actual  increased  costs 
(calculated  in  cents  per  gallon)  incurred 
over  May  1973  levels.  There  is  currently 
as  much  as  a  30  cents/gallon  difference 
in  the  maximum  producer  price  between 
propane  derived  from  crude  oil  and  that 
derived  from  natural  gas.  However, 
because  most  sellers  are  refiners  who 
also  own  gas  processing  facilities,  these 
extreme  differences  are  not  reflected 


generally  in  market  prices.  Propane 
resellers  and  retailers  under  the  current 
regulations  may  pass  through  increased 
product  and  marketing  costs.  As  of 
January  1, 1980,  small  propane  retailers 
received  a  4  cents/gallon  increase  in 
marketing  costs. 

Although  supplies  and  prices  of 
propane  have  fluctuated  considerably 
over  the  past  18  months,  domestic 
supplies  of  propane,  including  imports,  - 
currently  appear  to  be  at  adequate 
levels.  According  to  American 
Petroleum  Institute  (API)  data,  end  of 
December  stock  levels  were  over  71 
million  barrels,  and  demand  (measured 
by  stock  drawdown)  js  relatively 
moderate  when  compared  with  that  of 
previous  years.  Imports  are  generally 
running  at  approximately  10  percent  of 
domestic  demand.  We  do  not  foresee 
any  future  shortages  of  propane  of  any 
consequence  that  could  not  be  filled  by 
foreign  supplies,  which  are  projected  to 
increase  in  the  future.  Propane  prices  at 
the  wholesale  level  over  the  past  year 
have  risen  from  a  low  of  about  20  cents 
to  about  40  cents  per  gallon  in  response 
to  the  passage  of  the  Natural  Gas  Policy 
Act,  Organization  of  Petroleum 
Exporting  Countries  (OPEC)  crude  oil 
price  increases,  and  refiner/gas 
processor  use  of  “banked”  costs 
accumulated  during  1977-1978  when 
market  conditions  kept  prices 
abnormally  low.  We  expect  propane 
prices  to  approach  parity  with  other 
fuels  (e.g.  No,  2  heating  oil)  with  similar 
uses,  as  long  as  refiners  and  gas 
processors  continue  to  draw  down 
“banked”  costs  and  because  high  cost 
imports  (5  to  20  cents  per  gallon  above 
domestic  prices)  are  increasing  in 
volume  and  are  being  rolled  in  with 
lower  cost  domestic  supplies. 

“Bank”  or  “banking”  are  terms 
applied  to  certain  allowable  increased 
costs  that  are  accumulated  because  the 
^  costs  are  not  recoverable  in  the 
marketplace.  Stated  another  way, 
"banks”  are  the  difference  between  the 
maximum  allowable  price  computed 
under  the  Federal  energy  guidelines  and 
the  market  price.  “Banked  costs”  are 
only  accumulated  when  the  price  in  the 
marketplace  is  less  than  the  maximum  ' 
lawful  selling  price. 

Alternatives  Under  Consideration 

DOE  has  under  consideration  three 
alternatives  with  respect  to  the  pricing 
of  propane: 

(1)  Continuation  of  the  current 
regulatory  concepts  with  minor 
modification.  The  advantages  of  this 
approach  would  be  that  relatively  minor 
modifications  can  be  made  that  would 
alleviate  some  of  the  operational 
problems  and  financial  disincentives; 
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industry  has  learned  to  live  with  these 
regulations  for  5  years  and  could 
probably  continue  to  do  so  through 
October  1981  when  controls  end;  and 
residential  and  agricultural  users 
receive  some  degree  of  protection 
against  price  increases  caused  by  crude 
oil  price  increases  and  some  assurance 
of  supply  availability.  The 
disadvantages  of  this  approach  are  that 
the  regulations;  (a)  do  not  recognize 
current  replacement  costs  or  create 
incentives  to  construct  new  processing 
facilities,  (b)  are  overly  complex  and 
cause  considerable  administrative 
expense  to  the  industry,  and,  (c]  cause 
significant  price  disparities  between 
various  types  of  propane  producers  and 
result  in  implicit  subsidies  to  some 
consumers,  mainly  in  the  natural  gas 
producing  areas. 

This  concept  is  the  least  favored,  as 
prior  modifications  have  not  resolved  all 
of  the  problems,  and  to  correct  all  of  the 
disparities  and  financial  disincentives  of 
these  regulatory  principles  would 
require  massive  revisions  to  the  current 
concepts. 

(2}  Implementation  of  a  simplified 
concept  of  price  controls  under  which 
DOE  would  set  a  single  nationwide 
price  that  would  be  adjusted  monthly  to 
reflect  cost  increases.  The  advantages  of 
this  approach  would  be  that  it  would 
create  incentives  for  increased 
construction  of  gas  processing  facilities 
and  for  some  refiners  to  sell  propane, 
instead  of  using  it  as  a  refinery  fuel  (to 
the  extent  that  proposed  Federal  Energy 
Regulatory  Commission  [FERC] 
incremental  pricing  rules  do  not  result  in 
propane  being  cheaper  than  natural 
gas);  alleviate  the  greatest  complexities 
of  the  regulations  and  eliminate 
substantial  price  disparities  between 
propane  derived  from  natural  gas  and 
that  derived  from  crude  oil;  and  provide 
a  “cap"  that  propane  prices  could  not 
exceed  if  a  substantial  supply/demand 
imbalance  occurs. 

The  disadvantages  of  this  approach 
would  be  that  it  would  result  in  higher 
prices  for  historical  low-cost  consumers 
supplied  primarily  by  propane  derived 
from  low-priced  natural  gas,  allowing 
current  average  prices  (40-42  cents/ 
gallon)  to  increase  somewhat  over  the 
next  year  when  compared  to  what  might 
be  allowed  under  current  regulations; 
does  not  address  current  limitations  on 
wholesaler  and  retailer  margins;  and 
could  delay  adoption  of  a  final  rule  as  a 
more  extensive  regulatory  analysis 
would  be  required. 

Under  this  simplified  concept, 

“banks”  of  unrecovered  costs  will  be 
eliminated,  the  price  of  propane  imports 
would  not  be  controlled,  classes  of 
purchasers  for  propane  producers  will 


be  eliminated,  and  future  increases 
would  be  based  on  (a)  increases  in  the 
average  refinery  crude  oil  acquisition 
cost  as  well  as  the  domestic  price  of 
natural  gas,  (b)  actual  transportation 
and  storage  costs  incurred  by  the 
producers  to  the  point  of  sale,  and  (c) 
actual  increased  marketing  costs 
allowed  under  current  regulations  for 
independent  resellers  and  retailers  of 
propane. 

This  approach  would  retain  the 
concept  of  a  ceiling  on  propane  prices, 
while  greatly  simplifying  producer 
pricing  of  propane  by  eliminating  pricing 
disparities  between  types  of  producers. 

(3)  Decontrol.  The  advantages  of  this 
approach  would  be  that  it  could  create 
the  greatest  incentive  for  expansion  of 
domestic  production  capabilities  and 
reduction  of  imports;  result  in  enhanced 
allocation  efficiency  and  GNP  increase, 
because  the  free  market  would  better 
allocate  supplies;  reduce  disincentives 
to  conservation  by  consumers  with 
anomalously  low-priced  supplies;  and  it 
could  result  in  lower  prices  than  Option 
(2),  under  which  all  levels  of  distribution 
would  likely  seek  to  obtain  maximum 
allowable  margins  for  fear  of  not  being 
able  to  recover  them  in  the  future  if  the 
market  softens. 

The  disadvantages  fo  this  approach 
would  be  that  it  could  result  in  higher 
prices  than  Option  (2)  If  a  supply/ 
demand  imbalance  occurs;  would  be 
opposed  by  agricultural  and  residential 
users;  and  would  reduce  the  British 
thermal  unit  (Btu)  content  of  natmal  gas 
streams  to  the  extent  that  more  propane 
is  extracted. 

At  present,  market  factors  are 
generally  controlling  propane  supply 
and  demand.  Because  demand  is  fairly 
strong  and  there  is  upward  price 
pressure  caused  by  the  high  relative  cost 
of  competing  fuels  and  feedstocks  from 
crude  oil,  propane  prices  are  probably 
now  being  somewhat  constrained  by 
DOE  regulations.  If  propane  were 
deregulated,  there  would  likely  be  little 
short-term  effect  on  supply  or  demand. 
Over  the  longer  term,  new  demands 
could  develop  more  easily  because  of 
the  ability  of  suppliers  to  enter  into  long¬ 
term  supply  contracts  based  on  new 
sources  of  supply.  At  the  same  time, 
these  new  supply  sources  would  be 
more  likely  to  be  developed  as  corporate 
planners  would  be  free  of  regulatory 
uncertainties  in  making  investment 
decisions  regarding  new  gas  processing 
and  recovery  plants,  import  terminals, 
pipeline  expansions,  underground 
storage,  and  other  facilities  necessary  to 
insure  supplies  to  consumers. 

We  prefer  Option  (3),  which  is 
decontrol,  as  it  will  increase  domestic 
production,  reduce  high-priced  imports. 


spur  conservation,  and  enhance  the 
Nation's  gross  national  product. 

Although  Option  (2),  simplified  pricing, 
would  improve  current  market 
conditions,  we  believe  the  optimum 
solution  to  the  problems  to  be  full 
decontrol. 

Summary  of  Benefits 

Sectors  Affected:  Propane  production; 
industrial  users  of  propane, 
particularly  petrochemical  production 
in  the  industrial  organic  chemical 
industry;  and  residential  and 
commercial  users. 

Either  decontrol  or  a  simplified 
refiner/gas  processor  pricing  mechanism 
will  remove  current  disincentives  for 
increased  production,  encourage 
conservation,  and  eliminate  market 
anomalies  that  have  occurred  over  the 
past  7  years.  The  simplified  pricing 
mechanism  for  refiners  and  gas 
processors,  however,  would  be  time 
consuming  and  would  not  address 
needed  changes  to  the  wholesalers  and 
retailer's  regulations. 

Summary  of  Costs 

Sectors  Affected:  industrial  users  of 
propane,  particularly  petrochemical 
plants  in  the  industrial  organic 
chemical  industry;  and  commercial 
and  residential  users  of  propane. 
Irrespective  of  which  option  is 
selected  there  would  likely  be  some 
price  increases  because  of  the  current 
price  disparity  between  propane  and 
alternate  fuels  on  a  Btu  basis.  However, 
these  increases  over  the  longer  term 
would  help  to  assure  supplies  by 
providing  adequate  price  incentives  to 
extract  the  propane  from  increasingly 
valuable  “wet"  natural  gas  streams. 
There  would  also  be  some  tendency  for 
the  currently  lower  propane  prices  to 
exert  some  downward  pressure  on  No.  2 
oil  prices  because  of  the  lower  cost 
basis  of  propane.  Moreover,  the  short¬ 
term  availability  of  Canadian  imports 
(which  Canadian  producers  need  to 
dispose  of  as  gas  production  is 
increased)  and  the  longer  term  forecast 
surpluses  of  propane  from  major  world 
production  areas,  such  as  Saudi  Arabia, 
Mexico,  and  the  North  Sea,  will  also 
tend  to  hold  propane  prices  down 
worldwide  through  much  of  the  1980s. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Awaiting  final  decision  on  whether  to 
proceed  with  an  NPRM  or  Regulatory 
Analysis — 
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Available  Documents 
None  reported. 

Agency  Contact 
Roger  Miller 

Regulations  and  Emergency  Planning 
Economic  Regulatory  Administration 
2000  M  Street  NW.,  Room  7302 
Washington,  D.C.  20461 
(202]  653-3205. 

DOE-ERA 

Decontrol  of  Synthetic  Natural  Gas 
Feedstocks  (10  CFR  211.29) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973, 15  U.S.C.  §  751  et  seq. 

Reason  for  Including  This  Entry 

This  proposed  rule,  which  would 
decontrol  propane  and  naphtha  used  for 
synthetic  natural  gas  (SNG)  feedstocks, 
is  warranted  by  the  increasing 
availability  of  natural  gas,  which  has 
reduced  SNG  demand,  and  by  the 
impending  expiration  of  the  Emergency 
Petroleum  Allocation  Act  (EPAA)  on 
September  30, 1981.  In  addition,  naphtha 
has  already  been  decontrolled  for  every 
other  use. 

Statement  of  Problem 

The  Federal  Energy  Administration 
(FEA)  first  issued  the  SNG  petroleum 
feedstock  regulations  in  1974. 
“Feedstocks"  refers  to  gas  used  as  an 
ingredient  of  the  end-product  of 
production  as  distinguished  from  gas 
used  to  power  machinery.  The  criteria 
for  allocation  of  petroleum  products  to  - 
SNG  plants  were  very  restrictive, 
because  the  intent  of  the  regulations 
was  to  minimize  the  construction  of  new 
SNG  plants.  Seven  of  the  13  existing 
plants  have  permanent  allocations  of 
petroleum  products  based  on  historical 
use.  Six  SNG  plants,  which  were 
completed  after  1974,  do  not  have 
permanent  allocations  and  have 
continually  been  before  the  agency  in 
separate  proceedings  seeking 
allocations.  The  regulations  had  the 
effect  of  limiting  their  petroleum 
feedstock  use  during  the  period  1974-77. 
The  National  Energy  Plan  published  in 
April  1977  recommended  that  a  Federal 
task  force  be  organized  to  revise  the 
regulations.  As  a  result  of  the  task 
force’s  efforts  the  SNG  regulations  were 
revised,  effective  October  1, 1977.  The 
revised  regulations,  which  are  currently 
in  place,  are  somewhat  less  restrictive, 
but  they  continue  to  provide  detailed 
criteria  for  the  allocation  of  feedstocks. 

The  principal  feedstocks  for  SNG 
plants  are  naphtha  and  the  liquid 
petroleum  gases  (primarily  propane  and 


butane).  FEA  lifted  price  and  allocation 
controls  on  naphtha,  which  is  also  used 
as  a  gasoline  and  petrochemical  plant 
feedstock,  except  for  the  limitations  on 
its  end  use  as  an  SNG  plant  feedstock. 
Propane  is  still  subject  to  price  and 
allocation  controls,  as  well  as  the  SNG 
feedstock  limitations.  DOE  decontrolled 
butane  on  January  1, 1980  and  at  the 
same  time  exempted  it  from  the  end-use 
controls  on  SNG  feedstocks.  Thus,  only 
naphtha,  an  otherwise  decontrolled 
product,  and  propane,  are  currently 
subject  to  the  SNG  plant  feedstock 
limitations. 

Alternatives  Under  Consideration 

In  an  effort  to  minimize  the  impact  on 
the  marketplace  of  the  final  deregulation 
of  SNG  feedstocks  in  1981,  to  end  the 
discrimination  against  users  of  naphtha 
for  SNG  feedstock  vis-a-vis  other  users 
of  naphtha,  and  to  reduce  the  current 
regulatory  burden  on  the  energy 
industry,  DOE  is  considering  the 
following  alternatives  to  the  current 
SNG  feedstock  regulations: 

(A)  The  deregulation  of  all  SNG 
feedstocks,  which  would  have  the 
advantage  of  eliminating  compliance 
burdens  from  SNG  plant  operators,  and 
should  not  result  in  higher  SNG 
feedstock  use  since  no  new  SNG  plants 
are  under  construction. 

(B)  “Grandfathering,”  i.e.  creating  an 
exemption  for  all  current  SNG  plants  at 
allocation  levels  commensurate  with  full 
capacity  production  for  each  plant’s 
historic  operating  period.  This  would 
effectively  decontrol  the  allocation  of 
SNG  feedstocks  for  existing  plants,  but 
would  leave  in  effect  the  outmoded 
regulations. 

(C)  Complete  reevaluation  of  the  SNG 
regulations  with  the  intent  of  making 
substantial  revisions  to  reflect  the 
current  energy  situation.  This  would 
have  the  advantage  of  tailoring  the 
regulations  precisely  to  the  existing 
energy  situation,  but  would  take  more 
time  than  the  other  options  and  might 
produce  a  regulation  which  would  be 
rapidly  outmoded. 

DOE  proposes  to  deregulate  propane 
and  naphtha  as  SNG  feedstocks  because 
it  is  the  most  direct  way  of  dealing  with 
the  changes  in  the  energy  supply 
situation  which  have  occurred  since  the 
regulation  of  SNG  feedstocks  was 
implemented.  Because  natural  gas  is  no 
longer  in  critically  short  supply,  and  no 
new  SNG  facilities  can  be  brought  on 
line  before  the  expiration  of  the  EPAA 
on  September  30, 1981,  DOE  believes 
that  the  time  expended  by  the  agency 
under  the  present  regulations  in 
evaluating  petitions  and  issuing  orders 
is  excessive  in  terms  of  the  benefits 


derived  from  maintaining  controls  over 
SNG  feedstocks. 

Summary  of  Benefits 

Sectors  Affected:  SNG  plants  in  the 
industrial  gas  industry;  and  propane 
production. 

The  operators  of  SNG  plants  will  be 
able  to  obtain  feedstocks  without  the 
delay  and  costs  inherent  in  applications 
for  allocations  from  DOE.  The 
elimination  of  the  feedstock  allocation 
program  will  allow  adjustments  in  the 
propane  market  prior  to  full  decontrol, 
and  thus  minimize  its  impact  when  the 
EPAA  expires. 

Summary  of  Costs 

Sectors  Affected:  Petrochemical  plants 
in  the  industrial  organic  chemical 
industry. 

There  may  be  an  increase  in  demand 
for  propane  to  be  used  as  an  SNG 
feedstock  which  could  adversely  affect 
supplies  available  for  use  by  the 
petrochemical  industry.  However, 
developing  world  surpluses  of  propane 
and  other  gas  liquids  should  result  in 
adequate  supplies  for  all  users. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

NPRM — Second  quarter,  1980 
Draft  Regulatory  Analysis — Second 
quarter,  1980 

Public  Comment  Period — 60  days 
following  NPRM 
Final  Rule — ^Third  quarter,  1980 
Final  Rule  effective — 30  days  after  it  is 
issued 

Available  Documents 
None 

Agency  Contact 

Robert  A.  Reinstein,  Director, 
Economic  &  Data  Analysis  Group 
Regulations  and  Emergency  Planning 
Economic  Regulatory  Administration 
2000  M  Street  NW.,  Room  7216 
Washington,  D.C.  20461 
(202) 653-3274. 


DOE-ERA 

Entitlement  Adjustments  to  Alaskan 
North  Slope  (ANS)  Upper  Tier  Crude 
Oil  (10  CFR  211.67*) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973,  as  amended,  15  U.S.C.  §  751  et. 
seq. 
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Reason  for  Including  This  Entry 

This  proposal  would  redress  a  current 
regulatory  distortion  in  the  retail 
gasoline  market,  which  is  causing  severe 
competitive  dislocations,  and  creating 
the  potential  for  refiners  of  Alaskan 
North  Slope  (ANS)  upper  tier  crude  oil 
to  realize  greater  profits  on  the  volumes 
of  such  crude  oil  used  to  produce 
decontrolled  products. 

Statement  of  Problem 

The  domestic  crude  oil  allocation 
(entitlements)  program  is  the  program 
the  Federal  Energy  Administration 
(FEA)  implemented  in  December  1974  to 
help  equalize  crude  oil  costs  among  U.S. 
refiners.  Essentially,  the  entitlements 
program  (subject  to  certain 
qualifications  not  here  relevant),  by 
requiring  transfers  of  cash  through 
purchases  and  sales  of  entitlements 
among  refiners,  achieves  the  same  result 
as  if  FEA  had  directly  allocated  to  each 
refiner  a  “mix”  of  lower  tier,  upper  tier, 
exempt,  and  imported  crude  oil  that 
reflected  the  national  supply  ratios  for 
each  of  these  price  categories  of  crude 
oil. 

Stated  another  way,  the  entitlements 
program  means  that  lower  tier  crude  oil, 
upper  tier  crude  oil,  and  exempt  and 
imported  crude  oil  all  have  relatively 
equivalent  effective  acquisition  costs  to 
the  refiner  (subject  to  certain 
qualifications  and  assuming  that  crude 
quality  and  prices  do  not  differ  to  a 
large  extent).  Because  the  entitlement 
transfers  are  computed  nationally  on  the 
basis  of  total  volumes  of  lower  tier, 
upper  tier,  and  uncontrolled  oil,  and  on 
the  basis  of  the  national  average  prices 
of  these  broad  classifications,  the  net 
payment  by  or  to  a  given  refiner 
depends  not  on  the  price  or  quality  of  an 
individual  crude,  but  rather  on  these 
national  averages. 

It  is  important  to  note  that,  because 
the  purpose  of  the  entitlements  program 
is  to  equalize  refiners’  costs  rather  than 
producers’  revenues,  entitlements  values 
are  based  on  average  laid-in  costs  to 
refiners,  inclusive  of  transportation 
costs.  This  distinction  from  DOE’s  crude 
oil  ceiling  price  rules,  which  apply  to 
wellhead  prices  exclusive  of 
transportation,  has  considerable 
significance  for  the  pricing  of  ANS 
production,  as  will  be  seen  below. 

As  a  consequence  of  the  method  of 
entitlement  computation,  and  because 
regulated  domestic  crude  oil  prices  are 
maximum  prices  rather  than  mandated 
levels,  the  incentive  exists  for  refiners  to 
shop  competitively  for  crudes  in  order  to 
minimize  their  total  feedstock 
acquisition  costs,  comprised  of  delivered 
crude  costs  plus  or  minus  the 


entitlements  costs  or  benefits.  Thus,  for 
example,  refiners  contemplating  the 
purchase  of  a  new  supply  of  crude  will 
determine  the  price  that  they  are  willing 
to  pay  for  that  crude  based  on  their 
average  acquisition  costs  of  existing 
crudes,  the  comparative  quality  of  the 
crude,  the  difficulty  of  processing  and 
the  value  of  the  petroleum  products 
which  can  be  produced  from  it,  and  the 
entitlement  benefit  or  obligation 
associated  with  that  tier  of  crude  oil.  In 
the  case  of  ANS  crude,  therefore,  the 
delivered  price  a  given  refiner  will  be 
willing  to  pay  ANS  crude  producers  for 
their  oil  will  depend  very  heavily  on 
whether  DOE  treats  ANS  crude  for 
entitlement  purposes  as  upper  tier  or  as 
import/uncontrolled  tier  oil. 

To  take  a  specific  example,  suppose 
that  a  refiner  regards  ANS  crude  to  have 
the  same  processing  difficulty  and  to 
yield  the  same  value  of  products  as  a 
certain  alternate  imported  crude  oil.  If 
the  ANS  crude  were  treated  as  imported 
crude  oil  for  entitlement  purposes,  then 
the  refiner  would  get  the  same 
entitlement  value  for  a  barrel  of  ANS 
crude  as  for  imports,  and  would 
therefore  be  willing  to  pay  a  delivered 
price  for  ANS  crude  roughly  equivalent 
to  the  landed  cost  of  the  import.  If, 
however,  ANS  crude  were  treated  as 
upper  tier  oil  for  entitlements  purposes, 
and  the  refiner  had  to  purchase  the 
entitlement  obligation  associated  with 
upper  tier  crude  oil,  he  would  only  be 
willing  to  pay  a  delivered  price  for  ANS 
crude  that  would  be  less  than  the  price 
of  the  import  by  the  amount  of  the  upper 
tier  entitlement  cost. 

In  August  1977,  FEA  adopted  a  rule 
treating  ANS  upper  tier  crude  oil  as 
imported  crude  oil  under  the 
entitlements  program.  This  decision  was 
based  on  an  extensive  analysis  which 
showed  that  because  of  the 
extraordinary  costs  of  transporting  ANS 
crude  to  the  continental  United  States, 
imported  oil  entitlements  treatment  was 
desirable  to  provide  “the  maximum 
monetary  and  psychological  incentive 
for  these  other  producers  to  explore 
aggressively  elsewhere  in  the  Arctic  and 
in  other  frontier  regions”  (42  FR  41567, 
August  17, 1977). 

The  necessity  for  special  entitlements 
treatment  for  ANS  crude  oil  resulted 
from  the  unique  circumstances  identified 
in  the  rulemaking  relating  to 
transportation  of  ANS  production  to 
domestic  refiners.  Because  of  the  Trans- 
Alaska  Pipeline  tariffs  and  shipping 
costs,  extraordinary  costs  are 
associated  with  the  transportation  of 
ANS  crude  oil  from  the  North  Slope  to 
domestic  refiners  compared  with  other 
upper  tier  domestic  crude  production. 


An  analysis  undertaken  as  part  of  the 
1977  rulemaking  concluded  that  the  cost 
of  transporting  ANS  crude  oil  to  the 
continental  United  States  was 
approximately  $7  to  $9  per  barrel. 

By  giving  ANS  crude  oil  imported  tief 
entitlements  treatment,  the  ANS 
producers  could  sell  the  oil  at  a  price 
delivered  to  the  refinery  of  about  $14  per 
barrel,  competitive  at  the  time  with 
imported  oil.  After  deduction  of 
transportation  costs,  this  yielded  a 
wellhead  price  of  about  $5  to  $7  per 
barrel,  which  was  approximately  the 
average  ceiling  price  of  lower  tier  oil 
and  was  well  below  ANS  oil's  upper  tier 
ceiling  price  of  about  $12  per  barrel.  If 
ANS  oil  had  been  given  upper  tier 
entitlements  treatment,  it  would  have 
been  sold  at  a  delivered  price  equivalent 
to  upper  tier  prices  and,  after 
subtracting  transportation  costs,  would 
have  yielded  a  wellhead  price  of  only 
about  $3  to  $5  per  barrel. 

Currently,  because  of  extraordinary 
increases  in  the  foreign  oil  prices  that 
determine  the  value  of  ANS  crude, 
uncontrolled  ANS  crude  oil  released 
since  January  1, 1980  under  DOE’s  upper 
tier  decontrol  rule  can  be  sold 
competitively  with  foreign  crudes  above 
$30  per  barrel  delivered.  However,  the 
bulk  of  ANS  production  is  still  subject  to 
its  upper  tier  wellhead  ceiling  price  at 
approximately  $14  per  barrel.  After 
adding  transportation  costs,  ANS 
producers  are  constrained  to  charge  no 
more  than  about  $21  to  $23  per  barrel 
delivered  (based  on  January 
entitlements  data). 

Thus,  the  treatment  of  ANS  upper  tier 
oil  as  imported  crude  oil  under  the 
entitlements  program,  at  a  time  when 
ANS  crude  oil  is  constrained  by  ceiling 
prices,  is  causing  anomalous  effects  in 
the  refining  industry.  Refiners  with 
access  to  significant  volumes  of  ANS 
upper  tier  crude  oil  have  the  lowest  cost 
domestic  crude  oil  after  entitlements 
adjustments  and  retain  the  full  benefit  of 
price  controls  that  limit  their  acquisition 
costs.  This  has  resulted  in  anomalies  in 
the  retail  gasoline  market,  where  lower 
crude  costs  must  be  reflected  in  lower 
selling  prices.  To  the  extent  that  ANS 
crude  is  refined  into  exempt  products, 
the  potential  exists  for  refiners  of  ANS 
upper  tier  crude  oil  to  realize 
substantially  greater  profits  on  these 
volumes  than  refiners  that  do  not  have 
access  to  ANS  upper  tier  crude  oil  as  a 
result  of  the  current  structure  of  the 
entitlements  program. 

Alternatives  Under  Consideration 

We  are  considering  two  options  to 
solve  the  problem: 

(1)  Create  a  separate  entitlements 
category  for  ANS  upper  tier  crude.  This, 
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approach  has  the  advantage  that 
refiners  of  ANS  crude  would  pay 
reduced  upper  tier  entitlements.  The 
payment  would  generally  allow  ANS 
crude  to  continue  to  sell  at  its  wellhead 
ceiling  price. 

(2)  The  second  alternative  proposal 
under  consideration  would  require  ANS 
crude  oil  to  incur  regular  upper  tier 
entitlements  obligations  reduced  by  a 
transportation  cost  differential 
established  by  DOE.  The  transportation 
cost  differential  could  correspond  to  the 
estimated  additional  costs  of 
transporting  ANS  crude  oil  from  the 
North  Slope  to  refineries  in  the  lower  48 
states. 

Summary  of  Benefits 

Sector  Affected:  Petroleum  refining; 
wholesale  and  retail  trade;  and 
consumers  of  gasoline  not  containing 
ANS  crude  oil. 

This  rule  change  would  affect  the 
price  of  petroleum  products  sold  in  the 
United  States.  It  would  increase  costs  to 
the  consumer  of  products  produced  by 
refiners  processing  ANS  crude  oil,  but  it 
would  also  reduce  the  prices  of 
controlled  products  (i.e.,  gasoline)  to  the 
customers  of  refiners  not  processing 
ANS  crude  oil. 

The  adverse  competitive  impacts  on 
the  retail  gasoline  market  that  currently 
exists  would  be  reduced. 

Either  proposed  alternative  would 
raise  the  price  of  gasoline  refined 
entirely  from  ANS  crude  oil  by  about  18 
to  20  cents  per  gallon.  Gasoline  refined 
domestically  from  all  other  crude  oil  will 
be  reduced  in  prices  to  dealers  by  nearly 
2  cents  per  gallon  (based  on  January 
1980  entitlements  data). 

Refiners  producing  decontrolled 
products  would  experience  similar 
changes  in  crude  oil  feedstock  cost. 
Therefore,  the  potential  advantage  to 
refiners  on  uncontrolled  products 
resulting  from  ANS  crude  runs  would  be 
reduced. 

Summary  of  Costs 

Sectors  Affected:  Refining  of  ANS  crude 
oil;  wholesale  and  retail  trade;  and 
consumers  of  gasoline  containing  ANS 
crude  oil. 

The  proposed  change  will  result  in  no 
overall  economic  benefit  to  the 
petroleum  industry,  but  the  changes 
should  remove  regulatory-induced 
anticompetitive  problems  in  the 
marketplace  caused  by  wide  variations 
in  refiner  crude  oil  acquisition  costs.  The 
impact  on  individual  refiner’s  costs  and 
prices  has  been  previously  discussed. 

There  will  be  no  change  in  the  total 
amount  of  costs  which  the  industry  in 
general  can  pass  through  in  gasoline 


prices.  While  there  will  be  an  increase 
in  entitlements  costs  to  refiners  of  ANS 
upper  tier  crude  oil,  there  will  be  an 
offsetting  decrease  in  entitlements  costs 
for  all  other  domestic  refiners.  The 
impact  that  these  shifts  in  costs  will 
have  on  the  price  of  gasoline  at  the 
pump  is  a  function  of  the  relative  level 
of  competition  in  the  marketplace. 

Related  Regulations  and  Actions 

Internal:  Elimination  or  modification 
of  the  Equal  Application  Rule  may 
reduce  regulation-induced  anomalies  in 
the  retail  gasoline  market. 

External:  None. 

Active  Government  Collaboration 
None  reported 
Timetable 

NPRM — Second  quarter,  1980 
Public  Comment  Period — 30  or  60  days 
following  publication  of  NPRM 
Final  Rule — Second  quarter,  1980 
Regulatory  Analysis — in  preparation 

Available  Documents 
None 

Agency  Contact 

William  Carson,  Chief 

Crude  Pricing  Branch 

Economic  Regulatory  Administration 

2000  M  Street  NW.,  Room  7302 

Washington,  D.C.  20461 

(202)  653-3202 _ 

DOE-ERA 

Gasohol  Marketing  Regulations  (10 
CFR  Parts  21 1,212) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973, 15  U.S.C.  §  751  et  seq. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
believes  that  amendments  to  the  motor 
gasoline  allocation  and  price  regulations 
to  clarify  the  rights  and  responsibilities 
of  refiners  and  marketers  who  enter  the 
gasohol  market  are- significant  because 
of  the  degree  of  public  interest  in  the 
further  development  of  gasohol. 

Statement  of  Problem 

Gasoline  supplies  can  be  stretched 
further  if  increased  use  is  made  of 
gasohol,  which  is  a  blend  of  ethanol  (a 
kind  of  alcohol)  and  unleaded  gasoline. 
Because  the  ethanol  in  gasohol  can  be 
produced  from  domestic  resources  such 
as  grain,  the  President  has  set  increased 
use  of  gasohol  as  a  national  goal.  This 
would  reduce  our  dependence  on  foreign 
oil. 

Existing  Federal  regulations  on  the 
allocation  of  motor  gasoline  control  the 


distribution  of  gasoline  in  the  United 
States.  Price  regulations  also  control  the 
ways  in  which  refiners  can  allocate 
costs  to  gasoline  in  total  and  to 
individual  grades  of  gasoline.  Unless 
these  rules  are  appropriate  to  the  growth 
of  the  gasohol  market,  it  will  be  difficult 
for  new  and  existing  businesses  to  plan 
production  and  distribution  of  gasohol. 
Therefore,  DOE  is  considering 
amendments  to  the  regulations  which 
will  clarify  the  criteria  under  which  DOE 
will  assign  supplies  of  unleaded  gasoline 
to  blenders  for  gasohol  production, 
clarify  the  responsibilities  of  gasohol 
producers  in  marketing  gasohol  pursuant 
to  the  regulations,  and  amend  the  ways 
in  which  refiners  must  allocate  ethanol 
costs. 

The  current  regulations  do  not  specify 
criteria  to  be  employed,  or  procedures  to 
be  followed,  to  assign  unleaded  gasoline 
to  potential  blenders.  The  only  recourse 
under  the  current  allocation  regulations 
is  to  apply  for  an  exception  through 
DOE’S  Office  of  Hearings  and  Appeals 
(OHA).  As  the  gasohol  market  grows, 
this  is  an  inappropriate  device  for  a 
caseload  of  the  magnitude  expected. 
Furthermore,  unless  the  allocation 
regulations  were  amended,  gasohol 
marketers  would  have  to  assume  that 
gasohol  would  have  to  be  allocated  by 
applying  the  regulations  to  the  unleaded 
gasoline  which  constitutes  90  percent  of 
the  gasohol  blend.  This,  however,  may 
be  entirely  inappropriate  to  the 
development  of  a  strong  and  viable 
market  for  this  product.  Finally, 
applications  of  the  current  refiner  price 
rules  to  gasohol  would  require  that  the 
refiner  allocate  ethanol  costs  among  all 
barrels  of  a  grade  of  gasoline  (e.g., 
unleaded  regular  gasoline).  This  would 
unfairly  depress  the  price  of  gasohol  by 
attributing  some  of  its  costs  to  other 
gasoline.  All  of  these  problems  must  be 
corrected  in  order  to  supplement  the 
strong  position  previously  taken  by  DOE 
in  support  of  the  development  of 
gasohol. 

Alternatives  Under  Consideration 

(A)  DOE  could  do  nothing  at  this  time, 
in  which  case  the  Office  of  Hearings  and 
Appeals  would  still  provide  an  avenue 
of  relief  for  firms  entering  the  gasohol 
market.  But  there  are  major 
disadvantages  in  inaction,  including 
continued  uncertainty  over  rules  • 
applicable  to  gasohol,  unleaded  gasoline 
supply  dislocation,  and  a  possibly 
unmanageable  caseload  for  OHA. 

(B)  Deregulation  of  gasohol  must  be 
considered  as  an  alternative,  because 
price  and  allocation  controls  on  motor 
gasoline  will  expire  on  September  30, 
1981.  This  would  allow  gasohol  blenders 
and  marketers  to  compete  in  the  market 
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for  the  unleaded  gasoline  blend  stocks 
they  need  to  mix  with  ethanol,  and 
would  not  require  a  large  bureaucracy  to 
implement.  However,  deregulation  of 
unleaded  gasoline  for  gasohol  blending 
suggests  enforcement  problems  with 
other  unleaded  gasoline  continuing 
under  controls,  because  suppliers  of 
unleaded  gasoline  have  a  preemptory 
regulatory  obligation  to  supply  unleaded 
gasoline  to  their  base-period  purchasers 
first  before  they  can  sell  it  on  the 
market. 

(C)  DOE  could  amend  the  allocation 
and  price  regulations  to  provide  for  an 
appropriate  passthrough  of  ethanol  costs 
to  gasohol,  specify  the  criteria  by  which 
DOE  will  assign  supplies  of  unleaded 
gasoline  to  a  potential  marketer,  and 
create  new  provisions  for  the  allocation 
of  gasohol  within  a  refiner’s  system. 

DOE  believes  that  both  options  (B) 
and  (C)  are  viable.  The  tentative 
preferred  choice  is  option  (C),  providing 
new  pricing  and  allocation  rules  for 
gasohol.  This  approach  will  substitute 
clear  general  rules  for  the  present  case- 
by-case  approach,  providing  a  desired 
certainty  and  predictability  in  the 
marketplace.  While  it  largely  avoids  the 
enforcement  problems  suggested  by 
deregulation,  it  results  in  a  significant 

•  regulatory  burden  on  a  fledgling 
industry. 

Summary  of  Benefits 

•  Sectors  Affected:  Gasohol  refining: 

ethanol  production;  gasohol  wholesale 
and  retail  trade;  and  the  general 
public. 

Allocation  of  unleaded  gasoline  for 
blending  with  ethanol  to  produce 
gasohol  could  provide  a  regulatory 
framework  within  which  ethanol  fuel 
production  could  increase,  perhaps  from 
the  present  60  million  gallons  per  year  to 
as  much  as  300  million  gallons  per  year 
by  1982.  Gasohol  use  may  eventually 
reach  3  billion  gallons  per  year,  or  3 
percent  of  present  gasoline 
consumption,  as  a  result  of  this  and 
other  measures.  In  addition,  use  of 
gasohol  would  also  reduce  dependence 
on  foreign  oil.  (See  the  Report  of  the 
Alcohol  Fuels  Polity  Review,  DOE,  June 
1979.) 

Summary  of  Costs 

Sectors  Affected:  Refining  of  unleaded 
gasoline;  and  wholesale  and  retail 
trade  of  those  refiners’  unleaded 
gasoline  production. 

Allocation  of  unleaded  gasoline  to 
gasohol  blenders  reduces  the  amount  of 
unleaded  gasoline  available  to  other 
distributors.  Because  we  expect  ethanol 
production  and  blending  to  occur 
primarily  in  the  Midwest,  near  resources 


to  produce  ethanol,  this  rule  could  result 
in  a  shift  of  gasoline  suppliers  to  the 
Midwest  at  the  expense  of  other  regions. 
DOE  has  not  yet  determined  whether 
the  gasohol,  once  blended,  would  flow 
back  to  the  regions  affected  by  reduced 
gasoline  supplies.  However,  because  the 
proposed  amendments  are  expected  to 
serve  largely  as  a  codification  of  certain 
procedures,  or  modification  of  those 
procedures,  which  are  now  undertaken 
by  the  Office  of  Hearings  and  Appeals 
to  avert  these  costs,  we  are  unable  to 
state  definitely  that  direct  costs  will 
occur  or,  if  they  do,  in  what  magnitude. 

Related  Regulations  and  Actions 

Internal:  DOE  has  already  provided 
certain  price  incentives  for  the 
marketing  of  gasohol.  DOE  price 
regulations  permit  gasohol  resellers  and 
retailers  to  passthi’ough  as  product  costs 
the  cost  of  nonpetroleum-based  alcohol 
blended  with  gasoline  (43  FR  24265,  June 
5, 1978).  DOE  has  also  issued  a  rule  to 
permit  refiners  to  allocate  all  of  the 
costs  of  alcohol  among  the  various 
grades  of  gasoline  (44  FR  69594, 
December  5, 1979).  DOE  has  issued  a 
rule  offering  an  entitlement  benefit  (a 
payment  related  to  the  difference  in 
costs  between  imported  and  domestic 
crude)  to  alcohol  producers  or  gasohol 
blenders  (44  FR  63515,  November  5, 

1979).  An  environmental  assessment  is 
being  prepared  and  will  be  used  to 
determine  whether  an  environmental 
impact  statement  (EIS)  is  required. 

External:  Gasohol  marketing  is 
encouraged  by  the  National  Energy  Act 
motor  fuel  excise  tax  exemption  on 
gasoline/alcohol  blends,  which  is  worth 
4  cents  per  gallon  of  gasohol  (at  a  9  to  1 
ratio)  and  40  cents  per  gallon  of  ethanol 
if  blended  with  gasoline.  This  is 
equivalent  to  $16.80  per  barrel  of 
ethanol.  This  exemption  will  continue 
through  the  year  1992  under  the  terms  of 
the  Crude  Oil  Windfall  Profits  Tax  Act 
[Public  Law  96-223,  April  2, 1980, 

Section  232(a)],  Provisions  of  various 
State  governments  permit  whole  and 
partial  exemptions  from  State  motor  fuel 
taxes  for  gasohol,  in  an  attempt  to 
ensure  that  gasohol  is  competitively 
priced. 

Active  Government  Collaboration 

DOE  is  cooperating  actively  with  the 
Alcohol  Fuels  Commission  on  this  issue. 

Timetable 

NPUki — second  quarter,  1980 
Regulatory  Analysis — draft  with  NPRM, 

final  with  Hnal  rule 

Environmental  Assessment — within  30 

days  after  NPRM 

Public  Hearing — about  45  days  after 

NPRM 


Public  Comment — for  about  60  days 
after  NPRM 

Final  Rule — about  90  days  after  NPRM. 
and  EIS  if  needed 

Final  Rule  effective — 30  days  after  final 
rule  issuance 

Available  Documents 

DOE’S  Report  of  the  Alcohol  Fuels 
Policy  Review,  June  1979  (prepared  by 
the  Office  of  the  Assistant  Secretary  for 
Policy  and  Evaluation).  This  document 
is  available  from  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
Printed  copy— ^7.25;  microfiche — $3.00. 

See  the  Regulatory  Analysis 
bibliography  for  an  extensive 
description  of  available  literature. 

Agency  Contact 
James  H.  Berry 

Office  of  Petroleum  Allocation 
Regulations 

Economic  Regulatory  Administration 
2000  M  Street  NW.,  Room  7202 
Washington,  D.C.  20461 
(202)  653-3263 


DOE-ERA 

Incentives  to  Refine  Lower  Quality 
Crude  Oil  (10  CFR  Part  212) 

Legal  Authority 

The  Emergency  Petroleum  Allocation 
Act  of  1973, 15  U.S.C.  §  751  et  seg. 

Reason  for  Including  This  Entry 

There  is  a  continuing  decline  in  the 
available  supply  of  premium  crude  oil. 
To  the  extent  a  refiner  makes  controlled 
products,  there  is  no  incentive  under  the 
pricing  regulations  to  reduce 
dependence  on  these  higher  priced, 
premium  crudes  by  installing  new 
equipment  or  upgrading  existing 
equipment.  This  proposal  would  provide 
such  an  incentive. 

Statement  of  Problem 

On  August  30, 1979,  the  Department  of 
Energy  (DOE)  issued  a  Notice  of  Inquiry 
(44  FR  50148)  regarding  adequate 
incentives  for  refineries.  The  notice  was 
issued  in  response  to  requests  that  the 
price  regulation  be  modified  to  provide 
refineries  with  an  adequate  return  on 
new  investments  in  order  to  promote 
increased  capacity. 

Respondents  to  the  notice  stated  that 
(1)  adoption  of  a  rate  of  return 
regulation  would  be  an  indication  that 
doe’s  regulations  were  not  really 
expected  to  expire  on  September  30, 
1981,  and  (2)  decontrol  was  the  best 
method  for  encouraging  new 
investments.  They  also  noted  that  the 
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pricing  rules  do  not  allow  refiners  to 
retain  the  benefits  of  using  lower  cost 
crudes  to  produce  controlled  products, 
thereby  discouraging  investments  and 
operating  changes  to  increase  the  use  of 
these  crudes. 

Currently,  the  refiner  price  regulations 
provide  various  mechanisms  for  the 
recovery  of  certain  investment  costs  in 
order  to  encourage  refiners  to  make 
needed  investments  in  refineries.  The 
following  recovery  mechanisms  are 
presently  in  effect:  (1)  the  capital  costs 
of  new  refining  investments  can  be 
depreciated  and  these  depreciation 
costs  can  be  passed  through  in  higher 
product  prices:  (2)  the  interest  cost  of 
borrowed  capital  may  be  passed 
through  in  higher  product  prices;  (3)  the 
so-called  gasoline  “tilt”  rule,  adopted 
March  1, 1979,  provides  refiners  with  the 
opportunity  to  passthrough  more  of  their 
costs  of  producing  gasoline  by 
increasing  gasoline  prices;  and  (4) 
refiners  are  permitted  an  additional 
increase  in  prices  of  gasoline  that 
reflects  their  increased  production  of 
unleaded  gasoline. 

In  addition,  most  refined  products  are 
now  exempt  from  price  controls,  and,  if 
market  conditions  permit,  refiners  can 
retain  the  benefits  of  reducing  their 
costs  to  produce  these  products. 

Comments  from  the  public  hearings 
and  DOE's  analysis  indicated  that  any 
regulatory  amendment  to  incorporate  a 
rate  of  return  to  encourage  investment  is 
not  advisable.  Further,  it  is  not  certain 
that  there  is  a  need  for  any  regulatory 
incentives  to  encourage  the  use  of  lower 
quality  crudes.  Because  decontrol  will 
occur  in  October  1981,  there  is  a  long 
lead  time  to  bring  investment  projects 
on  line,  and  market  conditions  may 
provide  a  sufficient  incentive  for  such 
investments  as  the  better  quality  crudes 
become  more  expensive  and  less 
available.  We  have  determined  that 
further  investigation  is  necessary  to 
define  the  extent  and  type  of  refinery 
investments  currently  underway. 

Alternatives  Under  Consideration 

Upon  completion  of  DOE’s 
investigation  of  refinery  investments,  to 
include  consideration  of  the  expiration 
of  price  controls  by  October  1981,  a 
determination  will  be  made  whether  a 
regulatory  incentive  to  encourage  the 
use  of  lower  quality  crudes  is  needed. 
Several  alternatives  could  be  adopted. 
One  method  would  be  to  allow  refiners 
an  added  cost  passthrough  for  each 
additional  barrel  of  lower  quality  crude 
oil  that  they  refine.  This  added  cost 
passthrough  would  enable  refiners  to 
realize  some  of  the  cost  savings  derived 
from  using  lower  quality  crude  oil  and 
thereby  would  provide  an  economic 


return  on  the  investment  to  use  such 
crudes.  This  method  would  provide  an 
added  value  that  is  proportional  to  the 
increase  in  the  volume  of  lower  quality 
crude  actually  processed.  The 
disadvantage  of  this  method  is  that  a 
single  value  for  all  refiners  may  not 
reflect  the  actual  savings  realized  by 
each  refiner. 

Another  alternative  would  be  to  allow 
refiners  a  credit  against  the  cost  saved 
by  supplementing  each  barrel  of  high¬ 
valued  crude  oil  with  a  lower  quality 
crude.  The  credit  would  be  treated  as  an 
increased  cost  under  DOE  regulations. 
This  alternative  would  allow  refiners  to 
realize  the  full  benefits  of  the  lower  cost 
crude.  However,  because  the  added  cost 
would  be  based  on  the  difference 
between  the  actual  cost  of  the  crude 
purchased  and  an  estimated  value  for 
the  cost  of  the  crude  that  would  have 
been  purchased,  it  may  be  difficult  to 
establish  or  verify. 

Two  procedural  alternatives  will  be 
considered  if  an  incentive  is  to  be 
provided.  First,  Standby  Regulations 
may  be  amended.  Second,  a 
recommendation  may  be  made  that 
post-Emergency  Petroleum  Allocation 
Act  legislation  include  such  an  incentive 
program  if  controls  were  ever 
reimposed. 

If  it  is  determined  that  this  incentive  is 
not  needed,  no  regulatory  action  will  be 
taken. 

Summary  of  Benefits 

Sectors  Affected:  Extraction  and  refining 

of  lower  quality  crude  oil;  consumers 

of  petroleum  products;  and 

manufacturing  of  oil  refining 

equipment. 

Refiners  will  be  encouraged  to  invest 
in  new  or  retrofitted  equipment  to  use 
lower  quality  crudes  and  lower  the 
Nation’s  average  cost  of  crude.  The 
increased  capability  to  process  lower 
quality  crude  oil  can  lead  to  increased 
use  of  lower  valued  domestic  crude  oils 
(e.g.,  from  California  and  Florida).  It  can 
also  reduce  dependence  on,  and 
therefore  the  cost  of,  premium  imported 
crude  oil.  Product  prices  may  respond  to 
these  lower  crude  costs,  to  the  extent 
that  competitive  conditions  cause 
refiners  to  pass  on  the  savings  of  the 
lower  cost  crudes  in  product  prices. 

This  incentive  will  create  lower  costs 
for  refiners,  and  allow  the  refiners  to 
retain  some  of  the  savings.  A  reduction 
of  1  degree  API  in  the  average  gravity  of 
all  crude  used  in  the  United  States 
would  reduce  refiner  cost  by  about  $300 
to  $350  million  annually.  A  1  percent 
increase  in  the  average  use  of  sour 
crudes  would  reduce  reHner  costs  by 
$200  to  $250  million  annually.  Under  the 
present  limited  product  control  system. 


about  half  of  these  cost  reductions 
would  be  retained  by  refiners,  and  the 
balance  would  be  used  to  reduce  the 
maximum  lawful  selling  price  of 
gasoline  and  propane.  The  incentive 
may  cause  added  demand  for  equipment 
to  upgrade  refineries. 

Summary  of  Costs 

Sectors  Affected:  None. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  Council  of  Wage  and  Price 
Stability  Guidelines. 

Active  Government  Collaboration 

None. 

Timetable 

Completion  of  refinery  investment 
investigation — summer  1980  (further 
action,  if  any,  will  depend  on 
decisions  made  as  a  result  of  the 
investigation] 

Available  Documents 

Notice  of  Inquiry — 44  FR  50148, 

August  30, 1979. 

Transcripts  of  Public  Hearings:  New 
York,  NY,  October  2, 1979;  Houston, 
Texas,  October  4, 1979. 

Agency  Contact 

Norman  ’V.  Breckner 
Petroleum  Price  Regulations 
Economic  Regulatory  Administration 
2000  M  Street  N.W. 

Washington,  D.C.  20461 
(202)  653-3202 


DOE-ERA 

Motor  Gasoline  Allocation  Regulations 
Revisions  (10  CFR  Parts  205, 211) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973,  as  amended,  15  U.S.C.  §  751  et 
seq. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
motor  gasoline  allocation  program  has  a 
significant  influence  on  the  energy 
sector  of  the  Nation’s  economy.  Changes 
to  the  overall  regulatory  scheme  can 
have  potential  impacts  upon  every  level 
of  supply  down  to  retail  outlets  and  their 
customers.  In  addition,  if  the  changes 
proposed  succeed  in  avoiding  future 
gasoline  lines  at  retail  stations,  a  direct 
impact  will  be  felt  by  motorists  as  a 
result  of  the  alleviation  of  adverse 
economic  impacts,  such  as  lost  time 
from  work  and  fuel  waste  from  waiting 
in  queues. 
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Statement  of  Problem 

The  Mandatory  Petroleum  Allocation 
Regulations  apply  to  all  domestic 
transactions  in  motor  gasoline.  The 
allocation  regulations  operate  to  smooth 
supply  reductions  by  requiring 
continuation  of  historic  supplier 
purchaser  relationships.  Priorities  are 
formed  by  establishing  allocation  levels 
for  all  purchasers  with  reference  to 
volumes  supplied  during  the  base  period 
of  November  1977  through  October  1978. 

An  allocation  system  based  on 
historic  relationships  cannot  respond 
smoothly  to  recent  shifts  in  demand.  A 
principal  means  to  reflect  shifts  in 
demand  and  changes  in  marketing 
techniques  are  the  procedures  available 
for  assigning  allocations  for  new  retail 
outlets  and  adjusting  base  period 
volumes,  or  allocation  entitlements. 
Additional  flexibility  in  the  program  is 
provided  by  the  state  set-aside  program 
through  which  governors  can  reallocate 
up  to  five  percent  of  allocated  product 
within  their  own  states  and  by  DOE  and 
refiner  redirection  authority.  However, 
the  evidence  to  date  suggests  that  these 
provisions  have  not  been  used  to 
equalize  regipnal  impacts  associated 
with  gasoline  shortages. 

A  contributing  factor  to  some  regional 
supply  disparities  has  been  the  relative 
differences  in  supplier’s  allocation 
fractions.  These  are  the  primary 
measures  of  a  supplier’s  ability  to  meet 
the  needs  of  its  customers.  Areas 
primarily  supplied  by  firms  with  low 
allocation  fractions  experience  greater 
percentage  cutbacks  than  those  supplied 
by  firms  having  higher  fractions. 

During  the  1979  summer  driving 
season,  18  states  and  the  District  of 
Columbia  experienced  moderately 
severe  or  severe  gasoline  lines  at  the 
retail  level,  according  to  DOE’s  Energy 
Emergency  Information  Center.  The 
available  evidence  suggests  that 
gasoline  lines  and  actual  shortages  at 
the  retail  level  occurred  mainly  in 
densely  populated  urban  and  suburban 
areas.  These  areas  appear  most  prone  to 
gasoline  lines  because  travel  and 
gasoline  demand  patterns  appear  to 
have  actually  shifted  during  last  year’s 
shortage.  This  shift  apparently  was  the 
result  of  less  intercity  travel  and  travel 
to  vacation  and  other  rural  areas  by 
motorists  who  became  concerned  about 
the  availability  of  gasoline.  There  was 
relatively  less  of  a  reduction  of  driving 
within  urban  regions,  where  a  lower 
percentage  of  the  driving  is 
discretionary. 

Our  tentative  view  is  that  if  the 
present  allocation  system  remains 
unchanged,  the  same  parts  of  the  Nation 
which  suffered  most  of  the  gas  lines  in 


1979 — mainly  urban  areas — may  again 
experience*  lines  during  a  future  supply 
shortage.  To  date,  the  allocation  system 
has  not  provided  sufficient  flexibility  to 
respond  to  these  apparent  demand 
shihs,  and  motorists  in  urban  areas  have 
had  to  bear  a  disproportionate  share  of 
the  hardships  associated  with  gasoline 
shortages.  We  believe  that  it  is  prudent 
to  identify  and  explore  various  options 
for  improving  the  ability  of  our 
regulations  to  manage  equitably  any 
future  shortages  experienced  by  retail 
gas  stations  and  their  customers. 

In  addition,  we  have  also  become 
aware  of  certain  unintended  effects  of 
our  regulations.  We  are  concerned  that 
branded  independent  retail  dealers  may 
-  be  experiencing  competitive  difficulties 
as  a  result  of  their  relative  inability  to  ' 
obtain  increased  allocations  for 
increased  demand  as  easily  under  our 
regulations  as  many  reseller-retailer  and 
refiner  operated  outlets.  In  our  view,  a 
rulemaking  proceeding  that  would 
identify  and  explore  such  apparent 
inequities  is  needed  to  assure  that  the 
regulations  operate  as  intended  without 
interfering  with  the  competitive  balance 
existing  within  gasoline  markets  at  the 
retail  level. 

Alternatives  Under  Consideration 

Each  of  the  alternative  proposals  that 
may  be  offered  will  be  explored 
thoroughly,  and  extensive  opportunity 
for  public  comment  and  discussion  will 
be  provided.  On  the  basis  of  full 
consideration  of  each,  DOE  may 
determine  to  adopt  some  or  all  of  the 
following  proposals,  or  may  determine 
that  no  action  is  warranted  and 
terminate  Ihe  proceeding. 

Among  the  possible  alternatives  being 
explored  presently  for  inclusion  in  a 
proceeding  to  review  the  overall  motor 
gasoline  allocation  regulations  are: 

(1)  More  restrictive  standards  for 
making  allocation  assignments  for  new 
retail  outlets,  and  methods  of  limiting 
present  interim  supply  procedures. 

(2)  An  allocation  adjustment  for  use 
during  shortages  to  make  geographical 
shifts  in  product  to  reflect  geographical 
shifts  in  demand. 

(3)  Protection  of  small  retailers  during 
a  shortage  by  guaranteeing  a  minimum 
allot:ation  level  to  stations  with  low 
base-period  uses  to  maximize  the 
number  of  stations  having  product 
during  a  shortage. 

(4)  Clarification  of  existing  regulations 
to  authorize  state  set-aside  officials  to 
require  cross-branded  deliveries 
(delivery  of  a  gas  from  a  supplier  with 
one  brand  name  to  a  seller  with  a 
different  brand  name). 

(5)  Authorization  of  reseller-retailers 
supplying  more  than  one  brand  to 


maintain  and  base  deliveries  on 
separate  allocation  fractions. 

(6)  Substitution  of  a  more  equitable 
mechanism  for  the  present  “unusual 
growth"  provision. 

Consideration  of  the  foregoing 
alternatives  is  at  a  preliminary  stage  of 
examination  and  each  or  all  could  be 
modified  or  deleted  prior  to  issuance  of 
an  NPRM.  Additional  methods  of 
improving  the  gasoline  allocation 
regulations  may  also  be  developed  and 
included  within  a  rulemaking 
proceeding. 

Summary  of  Benefits 

Sectors  Affected:  Retail  gasoline  sales 
outlets  in  urban  areas  and  their 
customers;  small  retail  outlets  and 
their  customers;  and  urban  gasoline 
consumers. 

Because  of  the  number  of  alternatives 
DOE  is  considering,  the  benefits  and 
costs  of  each  will  be  addressed  in  a 
regulatory  analysis.  This  analysis  is 
currently  under  preparation  and  will  be 
issued  in  draft  to  accompany  the  NPRM. 
A  final  version  will  be  issued  with  the 
final  rule. 

Summary  of  Costs 

Sectors  Affected:  Retail  gasoline  sales 
outlets  in  rural  areas  and  their 
customers;  rural  gasoline  consumers; 
new  retail  outlets. 

Related  Regulations  and  Actions 

Internal:  Ah  NPRM,  “Motor  Gasoline 
Allocations;  Adjustments  and 
Downward  Certification"  (44  FR  69962), 
was  issued  on  December  5, 1979.  On 
April  26, 1980,  DOE  issued  a  notice  of 
intent  not  to  adopt  as  a  final  rule  its 
principal  proposal  on  downward 
certification.  The  alternative  proposals 
remain  under  consideration. 

External:  None, 

Active  Government  Collaboration 

DOE  is  actively  cooperating  with  the 
Small  Business  Administration  in  the 
portions  of  this  proposal  concerning 
assignments  for  new  retail  outlets  and 
adjustments  for  existing  retail  outlets. 

Timetable 

NPRM — Second  quarter,  1980 
Regulatory  Analysis — draft  with 
NPRM,  final  with  Final  Rule;  draft  is 
currently  under  preparation 
Public  Hearing — about  45  days  after 
NPRM  in  Washington,  D.C.,  and 
several  other  locations  nationwide 
Public  Comment — for  60  days  after 
NPRM 

Final  Rule — about  90  days  after  NPRM 
Final  Rule  Effective — 30  days  after 
Final  Rule 
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Available  Documents 
None. 

Agency  Contact 

William  E.  Caldwell, 

Deputy  Director 

Petroleum  Allocation  Regulations 
Economic  Regulatory  Administration 
2000  M  Street  N.W.,  Room  7.202-F 
Washington,  D.C.  20461 
(202)  653-3256 


DOE-ERA 

Natural  Gas  Curtailment  Priorities  for 
Interstate  Pipelines  (10  CFR  Part  580) 

Legal  Authority 

Natural  Gas  Act,  Natural  Gas  Policy 
Act  of  1978  (P.L.  95-621),  §§  401,  402, 

403.  Department  of  Energy  Organization 
Act,  (P.L.  95-91),  §§  301(b),  402(a)(1)(E), 
and  501,  91  Stat.  565.  E.0. 11790  (39  FR 
23185),  E.0. 12009  (42  FR  46267). 

Reason  for  Including  This  Entry 

This  rule  will  implement  the 
curtailment  priorities  established  by  the 
Natural  Gas  Policy  Act  (NGPA)  and  will 
address,  as  indicated  by  our  review,  any 
other  changes  determined  to  be 
necessary  in  the  general  area  of  natural 
gas  curtailments.  Because  of  the 
potentially  far-reaching  effects  of  such  a 
rule  on  interstate  pipelines,  local 
distributors,  and  their  natural  gas 
customers,  we  are  including  it  in  the 
Calendar. 

Statement  of  Problem 

Natural  gas  curtailment  priorities  deal 
with  the  manner  in  which  natural  gas 
will  be  allocated  to  customers  of 
interstate  pipelines.  Under  the 
Department  of  Energy  Organization 
(DOE)  Act,  the  Secretary  of  Energy  is 
responsible  for  the  establishment  and 
review  of  priorities  for  curtailments.  The 
Secretary  of  Energy  has  delegated  this 
authority  to  the  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA).  Under  the  DOE  Act,  the  Federal 
Energy  Regulatory  Commission  (FERC) 
administers  and  implements  the 
curtailment  policies  developed  by  the 
ERA. 

Historically,  FERC’s  predecessor,  the 
Federal  Power  Commission  (FPC),  had 
exclusive  Federal  jurisdiction 
concerning  curtailment  of  natural  gas  in 
interstate  pipelines  pursuant  to  its 
authority  under  the  Natural  Gas  Act 
(NGA).  The  FPC  dealt  with  curtailment 
of  natural  gas  on  a  case-by-case  basis. 
From  the  rulings  issued  in  these  cases,  a 
priority  system  developed  which  ranked 
end  users  of  natural  gas  from  high  (last 
to  be  curtailed)  to  low  (first  to  be 
curtailed).  The  FPC  priority  system 


generally  placed  residential  and  small 
commercial  use  in  the  highest  priorities 
and  interruptible  large  volume  industrial 
users  in  the  lowest,  first-curtailed 
priorities. 

Several  considerations  shaped  FPC’s 
approach  to  the  curtailment  priority 
system:  first,  the  importance  of  gas  used 
to  protect  health,  safety,  and  other 
human  needs;  second,  the  operational 
difficulty  of  physically  cutting  off  or 
reducing  service  to  residential  and  small 
commercial  customers;  and  third,  the 
differences  in  the  costs  that  different 
kinds  of  end-users  would  experience  in 
converting  to  an  alternate  fuel. 

This  review  and  rulemaking  process 
will  reconcile  the  curtailment  priority 
system  that  the  FPC  developed  with  the 
prpvisions  of  the  NGPA  that  mandate 
the  establishment  of  certain  curtailment 
priorities.  An  additional  reason 
motivating  the  rulemaking  is  that  the 
existing  policy  on  natural  gas 
curtailment  priorities,  adopted  by  the 
FPC  in  1973,  has  long  needed  review  in 
the  light  of  current  circumstances  and 
requirements. 

Specifically,  the  areas  which  the 
review  of  curtailment  priorities  will 
select  for  focus  are  as  follows: 

(1)  Essential  agricultural  uses.  Section 
401  of  the  NGPA  requires  the  Secretary 
of  Energy  to  prescribe  a  rule  restricting 
interstate  pipelines  from  curtailing  the 
essential  agricultural  use  requirements 
that  the  Secretary  of  Agriculture  has 
certified  as  necessary  for  full  food  and 
fiber  production  (44  FR  15642,  March  15, 
1979).  This  rule  was  issued  March  9, 

1979.  Essential  agricultural  uses  may 
only  be  curtailed  to  meet  needs  of  "high 
priority  users”  (e.g.,  schools,  hospitals, 
residences)  or  when  FERC  deterifiines, 
in  consultation  with  the  Secretary  of 
Agriculture,  that  an  alternate  fuel  is 
economically  practicable. 

(2)  Industrial  process  or  feedstock  use. 
Section  402  of  the  NGPA  directs  the 
Secretary  of  Energy  to  prescribe  a  rule 
limiting  the  circumstances  in  which  an 
interstate  pipeline  may  curtail  gas 
supplies  used  in  an  industrial  process  or 
as  a  feedstock.  Use  as  a  feedstock  refers 
to  gas  employed  as  an  ingredient  of  the 
end-product,  as  distinguished  from  gas 
used  to  power  production  machinery. 

(3)  Emergency  allocation  authority. 
Relevant  sections  of  the  National  Energy 
Act  (NEA)  authorize  the  President  to 
declare  a  natural  gas  supply  emergency 
which  would  trigger  various 
consequences  related  to  this  review.  As 
an  example,  the  President  could 
authorize  an  interstate  pipeline  to  make 
emergency  purchases  from  intrastate 
pipelines  under  short-term  contracts. 
This  authority,  while  outside  the  scope 
of  the  curtailment  priority  system  itself. 


must  work  in  concert  with  it.  Therefore, 
this  inquiry  will  consider  the  effects  of 
the  NEA  on  the  curtailment  priority 
system. 

(4)  Development  of  supplemental 
supplies  and  reductions  in  oil  imports. 
The  question  arises  to  what  extent  the 
ERA  should  use  its  curtailment  authority 
to  facilitate  and  encourage  the 
development  of  supplemental  gas 
supplies  or  alternative  sources  of  fuel. 
Facilitation  of  the  development  of  new 
energy  sources  would  promote  the 
objective  of  reducing  oil  imports. 

Alternatives  Under  Consideration 

ERA  is  considering  several  alternative 
approaches  to  a  curtailment  priority 
system.  They  are  as  follows: 

(1)  Maintaining  the  present  system  as 
developed  by  the  FPC  while  making 
those  changes  required  by  flie  NGPA. 

(2)  Developing  a  curtailment  system 
as  in  (1)  but  updating  the  base  period 
from  which  requirements  are  measured 
in  one  or  more  ways. 

(3)  Relating  the  incremental  pricing 
provisions  of  the  NGPA  to  the 
curtailment  priority  system.  Under  this 
approach,  low-priority  users  of  natural 
gas  would  be  among  the  first  to  pay  the 
relatively  high  cost  of  additional  units  of 
natural  or  synthetic  gas.  High-priority 
users,  by  contrast,  would  continue  to 
pay  the  lower  average  or  "rolled-in” 
costs  of  additional  increments  of  gas. 

Consideration  is  also  being  given  to 
whether  the  guidelines  should  apply 
strictly  to  all  interstate  pipelines  which 
transport  gas,  or  whether  FERC  should 
be  allowed  to  depart  from  strict 
application  of  the  general  policy  under 
the  ERA  rule  to  account  for  the  differing 
circumstances  of  individual  pipelines, 
making  adjustments  where  they  are 
necessary. 

Summary  of  Benefits 

Sectors  Affected:  Interstate  pipelines; 
natural  gas  distributors;  all  direct 
users  of  natural  gas,  particularly  high- 
priority  users  such  as  agricultural, 
commercial,  and  residential  users; 
customers  of  direct  gas  users;  and  the 
general  public. 

The  benefits  and  the  costs  of  different 
curtailment  priority  alternatives  will  be 
presented  in  the  Regulatory  Analysis 
and  Draft  Environmental  Impact 
Statement  accompanying  the  NPRM  to 
be  issued  as  a  result  of  this  review. 

Summary  of  Costs 

Sectors  Affected:  Interstate  pipelines; 
natural  gas  distributors;  direct  users 
of  natural  gas,  particularly  low- 
priority  users,  such  as  interruptible 
large-volume  industrial  users;  and 
customers  of  direct  gas  users. 
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The  costs  of  curtailments  are  greater 
than  necessary  when  gas  service  is 
continued  to  one  end  user  at  the 
expense  of  another  who  values  it  more 
highly,  because  that  user  has  to  incur  a 
greater  expense  to  offset  the  effects  of 
curtailment.  However,  because  changes 
from  the  norm  create  confusion  and 
uncertainty,  even  improvements  in 
curtailment  policy  may  result  in  added 
costs  if  unnecessary  expenditures  are 
undertaken  to  reduce  apparent  but  not 
real  risks,  or  if  established  supply 
patterns  are  upset.  The  Regulatory 
Analysis  and  EIS  will  weigh  the 
different  costs  and  benefits  for  each 
alternative  examined. 

Related  Regulations  and  Actions 

^  Internal:  “Curtailment  Priorities  for 
Essential  Agricultural  Use,”  Final  rule 
issued  44  FR  15642,  March  15, 1979. 

“Emergency  Natural  Gas 
Regulations,”  under  consideration. 

External:  FERC — Incremental  Pricing 
Rules  issued  under  Title  III  of  the  NGPA. 

FERC — Curtailment  Implementation 
Rules  issued  under  Title  IV  of  the 
NGPA. 

Active  Government  Collaboration 

The  Federal  Energy  Regulatory 
Commission  staff  is  kept  informed  of 
Economic  Regulatory  Administration 
activities.  The  Commission  will  formally 
review  the  DOE/ERA  rule,  as  provided 
in  §  404  of  the  DOE  Act. 

Timetable 

NPRM — second  quarter,  1980 
Public  comment — 60  days  following 
publication  of  NPRM 
Public  Hearings — third  quarter,  1980  in 
Washington,  D.C.,  Atlanta,  GA, 
Chicago,  IL,  Houston,  TX,  and  San 
Francisco,  CA 

Final  Rule — fourth  quarter  of  1980 
Final  Rule  Effective — immediately  on 
publication  in  the  Federal  Register 
Regulatory  Analysis  and  Draft 
Environmental  Impact  Statement — 
DOE  is  preparing  and  will  issue  these 
documents  with  the  NPRM 

Available  Documents 

Final  Rule — “Curtailment  Priorities  for 
Essential  Agricultural  Uses,”  44  FR 
15642,  March  15, 1979. 

Notice  of  Inquiry  Concerning  Review 
of  Natural  Gas  Curtailment  Priorities.  44 
FR  16954,  March  20, 1979. 

Notice  of  Inquiry  Concerning  Use  of 
Natural  Gas  Authorities  to  Increase 
Coal  and  Other  Non-Petroleum  Fuel 
Usage  and  Heavy  Oil  Production,  44  FR 
61243,  October  24, 1979. 

Public  comments  on  the  above. 

All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 


Room,  Forrestal  Building,  Room  GA-142, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Agency  Contact 

Albert  F.  Bass,  Deputy  Director 
Natural  Gas  Regulations  Division 
Economic  Regulatory  Administration, 
Room  7108E, 

2000  M  Street  N.W„  Washington.  D.C. 
20461, 

(202)653-3286. 


DOE-ERA 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Implementing  Regulations  (10 
CFR  Parts  500-515) 

Legal  Authority 

Powerplant  and  Industrial  Fuel  Act  of 
1978,  42  U.S.C.A.  §  8301  et  seq.  (FUA  or 
Act) 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
believes  that  these  regulations  are 
important  because  they  will  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy. 

Statement  of  Problem 

The  Fuel  Use  Act  (FUA)  requires  DOE 
to  adopt  regulations  requiring  electric 
powerplants  and  major  fuel-burning 
installations  (“MFBI”  or  “installation”) 
above  a  certain  size  to  reduce  or 
eliminate  their  use  of  natural  gas  or 
petroleum.  The  Act  contains  three 
general  statutory  prohibitions: 

•  New  electric  powerplants  may  not 
be  constructed  without  the  capability  of 
using  coal  or  another  alternate  fuel  (a 
fuel  other  than  natural  gas  or  petroleum) 
as  their  primary  fuels. 

•  Existing  electric  powerplants  are 
prohibited  from  using  natural  gas  after 
January  1, 1990,  and  are,  in  the  interim, 
prohibited  from  increasing  their 
proportional  use  of  natural  gas  above 
certain  specified  historic  levels. 

•  New  major  fuel  burning 
installations  and  powerplants  are 
prohibited  from  using  natural  gas  or 
petroleum  as  their  primary  energy 
source  unless  an  exemption  to  do  so  is 
granted  under  the  Act. 

DOE  is  given  the  authority  to  prohibit, 
at  its  discretion,  certain  additional 
existing  powerplants  and  installations 
from  using  oil  and  gas  if  these  facilities 
are  capable  of  using  coal  or  another 
alternate  fuel  as  their  primary  energy 
source. 

Under  FUA,  DOE  may  grant 
exemptions,  based  on  certain  specified 
criteria,  from  the  statutory  prohibitions. 
In  granting  exemptions,  DOE  may 
consider  the  cost  of  compliance  and  the 


type  of  fuel-burning  equipment  that  will 
be  used. 

Interim  rules  were  adopted  by  DOE 
May  9  and  July  11, 1979.  Because  of  the 
complexity  of  the  subject  matter, 
additional  comments  were  solicited  with 
respect  to  the  definitional  and 
procedural  rules,  the  criteria  upon  which 
owners  and  operators  of  facilities  may 
petition  for  exemptions  from  the  Act’s 
prohibitions,  and  the  procedures  and 
criteria  pursuant  to  which  DOE  will 
exercise  its  discretionary  prohibition 
authority.  After  review  of  the  comments 
received  and  experience  gained  during 
almost  one  year  of  operation  of  the 
program,  DOE  is  revising  the  interim 
rules  and  expects  to  issue  final  rules  in 
the  near  future. 

Alternatives  Under  Consideration 

DOE  is  exploring  alternative  means  of 
simplifying  the  regulations  and  reducing 
the  regulatory  burden  placed  upon 
petitioners.  One  alternative  being 
considered  is  an  increase  in  the  number 
of  exemptions  which  could  be  granted 
upon  certification  by  the  petitioner  that 
he  meets  the  eligibility  requirements, 
rather  than  requiring  a  detailed 
demonstration  of  evidence.  A  second 
alternative  DOE  is  considering  is  the 
elimination  of  the  extensive  fuel  search 
and  accompanying  Fuels  Decision 
Report  required  by  the  interim  rule  for 
certain  of  the  exemptions.  DOE  is  also 
considering  publication  (in  the  future)  of 
a  presumptive  matrix  of  alternate  fuels 
and  technologies  which  would  identify 
various  fuels  and  their  feasibility  on 
such  basis  as  industry,  geographic 
location,  unit  size  or  type,  and  other 
criteria.  Once  such  a  matrix  is 
published,  petitioners  would  examine 
only  the  alternate  fuels  which  are 
included  in  that  part  of  the  matrix  which 
applies  to  them. 

DOE  also  proposed  for  comment  and 
is  reviewing  alternative  cost  comparison 
methodologies  for  use  in  calculation  of 
the  cost  of  using  alternate  fuel  compared 
to  the  cost  of  using  imported  oil.  This 
comparison,  known  as  “the 
substantially  exceeds  cost  test,”  is  the 
standard  by  which  a  petitioner  qualifies 
for  an  exemption  on  the  basis  of  cost 
under  the  Act.  DOE  is  considering 
revising  both  the  standard  and  the 
methodology  used  in  this  computation  in 
order  to  simplify  the  exemption  and 
reduce  the  regulatory  burden  placed 
upon  the  petitioner  and  DOE.  DOE  is 
exploring  the  following  alternatives: 

(1)  Cost  Calculation  Procedure 
Adopted  in  the  Interim  Rules.  The  cost 
calculation  procedures  adopted  for  the 
Interim  Rules  require  computation  of  a 
ratio  of  the  cost  of  using  an  alternate 
fuel  to  the  cost  of  using  imported  oil  (or 
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the  British  thermal  unit  (Btu]  equivalent 
of  natural  gas).  If  this  ratio  exceeds  a 
specified  index,  the  cost  of  using 
alternate  fuel  substantially  exceeds  the 
cost  of  using  imported  oil.  The  costs  of 
using  alternate  fuel  and  imported  oil  are 
based  upon  the  petitioners’  current  price 
of  alternate  fuel  and  oil  (the  latter  is 
subsequently  adjusted  to  reflect 
imported  oil  price).  For  the  purposes  of 
these  cost  calculations,  these  fuel  prices 
are  the  same,  in  real  (uninflated)  dollars, 
for  the  life  of  the  facility.  Our  judgment 
as  to  the  change  in  the  future  prices  is 
embedded  in  the  index  itself. 

For  the  Interim  Rules,  DOE  has  set  the 
index  at  1.3.  As  discussed  in  the 
preamble  to  the  Interim  Rules  published 
on  May  17. 1979  (44  FR  28953  and  29603), 
DOE  set  this  index  at  1.3  based  upon  our 
judgment  as  to  the  social  benefits 
associated  with  increased  alternate  fuel 
use  and  future  increases  in  the  gap 
between  oil  and  coal  prices. 

(2)  Variant  #1 — Ratio  with  Explicit 
Trajectory.  Under  this  variant,  DOE 
would  specify  an  explicit  price 
difference  trajectory — the  annual 
percentage  rate  at  which  the  gap 
between  ifllported  oil  and  coal  prices 
would  increase.  The  applicant  would 
then  adjust  the  annual  cost  of  imported 
oil  to  appropriately  reflect  the  specified 
increase  in  the  imported  oil/coal  price 
gap.  The  index  would  then  be  restricted 
solely  to  reflect  our  judgment  of  the 
social  benefits  associated  with 
increased  alternate  fuel  use. 

(3)  Variant  ^2 — Net  Present  Value 
with  Explicit  Trajectory.  Under  this 
variant,  rather  than  computing  a  ratio  of 
the  cost,  as  in  the  Interim  Rules,  the 
applicant  would  compute  the  difference 
in  the  cost  of  using  alternate  fuel  and  the 
cost  of  using  oil.  An  exemption  would  be 
allowed  when  the  cost  of  using  alternate 
fuel  is  greater  than  the  cost  of  using  oil; 
the  imported  oil  price  would  be  adjusted 
by  a  specified  dollar  increment  to  reflect 
our  judgment  of  the  social  benefit  of 
increased  alternate  fuel  use.  In  addition, 
as  in  variant  #1,  the  oil  price  would 
reflect  the  imported  oil  price,  adjusted 
on  an  annual  basis  for  specified 
projected  increases  in  the  imported  oil/ 
coal  price  gap. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 

and  coal  mining  and  other  alternate 

fuel  industries. 

The  benefits  of  the  alternative 
regulations  are  measured  in  terms  of 
reductions  in  oil  and  gas  consumption 
and  the  concomitant  benefits  realized  by 
the  Nation’s  economy. 

The  purposes  of  the  Act  include  a 
reduction  in  the  importation  of 
petroleum,  and  an  increase  in  the 


nation’s  capability  to  use  indigenous 
alternate  energy  resources  and  move 
toward  a  goal  of  national  energy  self- 
sufficiency.  Other  purposes  include  the 
conservation  of  natural  gas  and 
petroleum  for  uses  other  than  electric  or 
other  industrial  or  commercial 
generation,  the  encouragement  of  the 
use  of  coal  and  other  alternate  fuels  as 
primary  energy  sources,  the 
conservation  of  our  Nation’s  supplies  of 
natural  gas  and  petroleum  for  the 
benefit  of  present  and  future 
generations,  and  a  reduction  in  the 
vulnerability  of  the  United  States  to 
energy  supply  interruptions. 

Benefits  to  be  realized  by  the  program 
involve  four  primary  areas:  (1)  the  effect 
of  an  increased  use  of  coal  in  reducing 
demand  for  petroleum  and  concomitant 
decreases  in  the  world  price  of  oil;  (2) 
effect  of  an  increased  use  of  coal  on 
United  States  balance  of  payments  and 
the  domestic  rate  of  inflation;  (3)  the 
effect  of  an  increased  use  of  coal  on  our 
national  security;  and  (4)  the  impact  of 
the  implementation  of  the  Act  on 
accelerating  the  use  and  development  of 
alternate  fuels  and  alternate  fuel 
technologies. 

DOE  expects  the  Act  to  accelerate  the 
use  of  other  alternate  fuels  besides  coal. 
At  this  time  we  cannot  quantify  these 
benefits,  but  increased  use  of  alternate 
fuels  would  clearly  reduce  oil  imports,  in 
particular  displacing  oil  where  direct 
burning  of  coal  is  environmentally 
limited.  A  significant  benefit  resulting 
from  such  a  reduction  in  the  U.S. 
demand  for  imported  oil  is  the 
anticipated  reduction  in  world  oil  prices, 
or  what  is  more  likely,  the  reduction  in 
the  rate  of  increase  in  world  oil  prices. 
Any  reduction  in  the  world  oil  price  path 
will  benefit  the  United  States  (and  other 
consuming  nations  as  well)  as  all  crude 
oil  may  be  obtained  at  lower  prices. 
Thus,  the  economic  costs  that  are  saved 
by  importing  less  oil  are  measured,  not 
solely  by  the  price  per  barrel  at  which 
saved  imports  would  have  been 
imported,  but  also  by  the  resultant 
reduction  in  the  price  of  the  barrels  that 
are  imported. 

Summary  of  Costs 

Sectors  Affected:  Electric  services,  and 
major  fuel-burning  installations  in 
manufacturing  industries  which  have 
the  design  capability  of  consuming 
any  fuel  (or  mixture  thereof)  at  a  fuel 
heat  input  rate  of  100  million  Btu’s  per 
hour  or  greater;  or  any  combination  of 
two  or  more  such  units  which  have  a 
capability  of  consuming  any  fuel  at  an 
input  rate  of  250  million  Btu’s  per  hour 
or  greater;  and  consumers  of  the 
products  of  these  industries. 


The  total  costs  imposed  on  firms 
directly  affected  by  the  FUA  are 
generally  expected  to  increase  as  the 
level  of  stringency  of  the  regulations 
increases  as  well  as  over  time. 

Related  Regulations  and  Actions 

Internal:  Special  Rule  for  Temporary 
Public  Interest  Exemption  for  Use  of 
Natural  Gas  (44  FR  21230,  April  9, 1979); 
Sale  and  Direct  Industrial  Use  of 
Natural  Gas  for  Outdoor  Lighting  (44  FR 
27606,  May  10, 1979).  Certification  of 
Use  of  Natural  Gas  to  Displace  Fuel  Oil 
(10  CFR  Part  595) 

External:  FERC — Powerplant  Design 
Capacity  (44  FR  38837,  July  3, 1979). 
FERC  Order  No.  30,  Docket  No.  RM79- 
34,  Transportation  Certificates  for 
Natural  Gas  for  the  Displacement  of 
Fuel  Oil. 

Active  Government  Collaboration 
None 
Timetable 

Final  Rule — on  definitions, 
administrative  procedures,  and  new 
facilities — second  quarter,  1980 
Final  Rule — on  existing  facilities,  third 
quarter,  1980 

Regulatory  Analysis — under  preparation 

Available  Documents 

NPRM— 43  FR  53974,  November  17, 
1978;  44  FR  5808,  January  29, 1979 
Comments  in  response  to  NPRM 
Transcript  of  hearings  from  NPRM 
(See  44  FR  43176  for  listing  of  notices 
and  rules  issued  under  the  Act) 

All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  6A-142, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Agency  Contact 

John  L.  Gurney,  Deputy  Director 
Division  of  Coal  Regulations 
Department  of  Energy,  ERA 
2000  M  Street,  N.W.,  Room  7002 
Washington,  D.C.  20461 
(202)  653-3217 


DOE-ERA 

Proposed  Amendments  to  the  Equal 
Application  Rule  (10  CFR  §  212.83(h)) 

Legal  Authority 

Emergency  Petroleum  Allocation  Act 
of  1973,  as  amended,  15  U.S.C.  §  751  et 
seq. 

Reason  for  Including  This  Entry 

Changes  in  the  gasoline-pricing 
regulations  are  necessary  to  (1)  reduce 
the  price  disparities  between  gasoline 
marketers  at  the  retail  level  of 
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distribution  and  (2)  remove  the  current 
regulatory  constraints  which  require 
company  operated  retail  outlets  to 
underprice  independent  gasoline 
retailers.  These  two  actions  result  in 
serious  competitive  problems. 

Further,  E.0. 12044  requires  all 
departments  to.  review  existing 
regulations.  The  equal  application  rule 
has  been  a  regulation  subjected  to  much 
discussion  and  some  criticism. 
Accordingly,  DOE  considers  it 
appropriate  to  review  this  rule  in  light  of 
current  market  conditions  and  eventual 
gasoline  decontrol  which  will  occur  in 
October  1981. 

Statement  of  Problem 

The  Department  of  Energy  (DOE)  is 
proposing  to  eliminate  the  equal 
application  rule  with  respect  to,  (1)  retail 
sales  of  gasoline,  (2)  all  sales  of 
gasoline,  or  (3)  all  sales  of  gasoline  as 
long  as  the  price  differential  between 
retail  prices  and  other  prices  does  not 
decrease. 

On  July  16, 1979  (44  FR  42541,  July  19, 
1979),  DOE  issued  a  final  rule 
concerning  the  pricing  of  motor  gasoline 
by  independent  retailers.  The  rules 
adopted  for  these  retailers  established 
simplified  means  of  calculating  the 
maximum  lawful  selling  price  of  each 
type  or  grade  of  gasoline.  In  effect,  the 
new  retailer  price  rules  state  that  the 
maximum  lawful  selling  price  for  each 
type  or  grade  of  gasoline  is  the 
acquisition  cost,  plus  a  15.4  cents  fixed 
cents  per  gallon  markup,  plus  applicable 
taxes.  The  equal  application  rule  with 
respect  to  independent  retailers’  retail 
sales  of  gasoline  was  no  longer 
operative  and  therefore  was  deleted. 

To  prevent  price  distortions  in  the 
retail  gasoline  market,  on  July  30, 1979, 
DOE  issued  amendments  to  the  refiner 
and  reseller-retailer  price  rules  which 
limited  the  maximum  lawful  retail 
selling  price  for  gasoline  sold  by  refiners 
and  reseller-retailers  at  their  own  retail 
outlets  to  an  amount  approximately 
equal  to  that  permitted  independent 
retailers.  Under  this  rule,  refiners  and 
reseller-retailers  may  not  charge  a  price 
at  their  own  retail  outlets  which  exceeds 
the  most  recent  dealer  tank-wagon 
selling  price  charged  by  the  refiner  or 
reseller-retailer  to  the  nearest 
independent  retailer,  plus  15.4  cents  per 
gallon,  plus  applicable  taxes. 
Accordingly,  the  current  rules  prevent 
any  segment  of  the  retail  market  from 
charging  inflationary  prices  and  price 
gouging  during  a  shortage  situation. 

The  equal  application  rule  in  some 
instances  may  provide  a  regulatory 
incentive  for  certain  refiners  and 
reseller-retailers  to  maintain  their 
selling  prices  in  retail  sales  of  gasoline 


substantially  below  those  of 
independent  retailers.  This  creates 
competitive  imbalances  in  the 
marketplace  which  possibly  could  have 
serious  effects  in  the  long  run  on  the 
independent  sector  of  the  industry. 

Accordingly,  in  the  September  17, 1979 
NPRM,  we  proposed  alternatives  to  deal 
with  this  possible  problem.  The  limited 
exception  to  the  equal  application  rule 
for  refiners’  sales  at  retail  and  other 
levels  of  distribution  would  be 
increased.  A  similar  exception  would  be 
given  to  reseller-retailers.  The  proposed 
rule  would  require  that  any  increases  in 
retail  prices  would  be  offset  by 
reductions  in  the  prices  charged  for 
other  sales  or  the  drawdown  of 
“banked”  costs. 

At  the  public  hearings  many  refiners 
and  other  marketers  stated  that  the 
proposed  rules  would  not  completely 
remove  the  regulatory  disincentive  for 
them  to  increase  retail  prices  to  avoid 
undercutting  independent  retailer 
competition.  This  is  because,  while  they 
would  not  be  required  to  apply  costs 
equally  between  retail  and  other  sales 
within  the  retail  sales  category,  they 
would  still  be  deemed  to  recoup  any 
increase  in  one  retail  sale  on  all  other 
retail  sales.  Because  competition  would 
generally  not  allow  them  to  raise  all 
retail  prices  by  the  same  amount,  the 
disincentive  to  increase  retail  prices 
under  the  proposed  limitation  to  the 
equal  application  rule  would  still  occur. 

Although  the  NPRM  would  not 
address  all  competitive  problems  with 
the  equal  application  rule,  DOE  has 
issued  a  final  rule  adopting  the  proposed 
changes  as  an  interim  measure  to  allow 
many  refiners  and  reseller-retailers  to 
raise  retail  prices  and  thereby  mitigate 
the  anticompetitive  effects  of  the 
previous  regulations.  This  rule,  however, 
will  not  increase  refiners’  overall 
revenues. 

Many  commenters  specifically 
suggested  that  the  most  effective  method 
of  meaningfully  addressing  this  problem 
would  be  to  eliminate  the  equal 
application  rule  in  its  entirety  with 
respect  to  all  gasoline  sales,  or  at  a 
minimum  do  so  at  the  retail  level.  As  a 
result  of  these  comments,  and  our 
further  analysis  of  this  issue,  a  further 
NPRM  is  being  developed. 

Alternatives  Under  Consideration 

Under  the  first  alternative,  the  equal 
application  rule  would  only  be 
eliminated  for  retail  sales  of  gasoline. 
This  would  allow  firms  to  raise  retail 
prices  for  some  retail  sales  without 
being  deemed  to  have  recouped 
increased  costs  for  other  retail  sales. 

The  advantage  of  the  alternative  is 
that  firms  would  be  less  constrained  by 


the  regulations  from  increasing 
particular  retail  prices,  thus  increasing 
competition  with  independent  retailers. 
The  disadvantage  is  that  it  would 
postpone  price  adjustments  for  all  other 
sales  (the  vast  majority  of  most  refiner 
sales)  that  will  occur  after  deregulation 
and  will  continue  the  anticompetitive 
impacts  of  the  current  regulations  until 
decontrol  occurs. 

The  second  alternative  would 
eliminate  the  equal  application  rule  with 
respect  to  all  sales  by  refiners,  riesellers, 
and  reseller-retailers.  The  elimination  of 
the  equal  application  rule  in  its  entirety 
would  be  advantageous  because  it 
would  permit  firms  to  allocate  increased 
costs  at  the  various  levels  of  distribution 
without  regard  to  historic  differentials 
between  or  within  classes  of  purchaser 
(in  other  words,  firms  would  be  free  to 
alter  the  price  differentials  between  or 
within  classes  of  purchaser  without 
being  deemed  to  have  recouped  with 
respect  to  all  customers  the  highest 
increased  cost  passed  through  to  any 
customer);  allow  price  adjustments  to 
markups  that  have  been  frozen  since 
May  1973;  allow  cost-justified  price 
adjustments  for  changed  marketing 
practices;  allow  refiners  to  adjust  their 
downstream  prices  (at  dealer  tank 
wagon  (DTW)  or  company  operated 
stores)  to  match  prices  that  are  allowed 
their  branded  wholesale  or  retail 
competitors;  prevent  claims  of 
underpricing  and  customer  piracy  by 
those  competitors  (who  strongly  support 
allowing  refiner  direct  sales  prices  to 
increase  at  DTW  and  retail  levels); 
increase  reseller-retailers  competitive 
position  and  viability  to  the  extent  that 
increased  costs  are  used  to  increase 
prices  at  company-operated  retail  stores 
and  fewer  costs  will  be  available  to  be 
passed  through  in  resales;  diminish  the 
possibility  of  gasoline  lines  forming  at 
company-operated  retail  outlets  that 
have  lower  prices  dictated  by  the 
regulations;  and  reduce  public  confusion 
at  wide  price  differentials.  The  proposed 
changes  would  not  allow  any  greater 
recovery  of  increased  costs  by  refiners 
than  they  would  otherwise  be  entitled  to 
recover. 

Disadvantages  of  this  alternative  are 
that  it  would  allow  a  faster  passthrough 
of  banked  costs  to  the  extent  they  are 
not  otherwise  constrained  by  other 
government  programs  or  agencies,  such 
as  the  Council  on  Wage  and  Price 
Stability.  However,  it  would  lessen  the 
possibility  of  future  radical  price 
increases  to  the  extent  banks  do  not 
continue  to  build  and  would  allow 
refiners  to  recover  increased  costs  as 
market  conditions  allow. 
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The  third  alternative  is  to  eliminate 
the  equal  application  rule  for  all 
gasoline  sales,  provided  that  the 
increased  flexibility  is  not  used  to 
decrease  the  price  differential  between 
retail  sales  and  other  sales.  The 
advantages  of  this  alternative  are  that  it 
would  allow  refiners  to  increase  retail 
prices  (only)  to  roughly  match  those  of 
their  independent  retail  competitors:  not 
raise  concerns  of  wholesalers  or  retail 
chain  operators  that  refiners  will  use 
price  to  force  them  out  of  business  by 
under-pricing  retail  sales:  improve  the 
competitive  position  of  wholesale 
customers  to  the  extent  refiners  use 
increased  costs  at  retail  making  fewer 
costs  available  to  increase  wholesale 
prices:  encourage  more  realistic  retail 
prices  and  conservation  of  gasoline:  and 
give  independent  retailers  a  better 
chance  to  realize  their  maximum 
allowable  margins,  as  refiners  would  be 
able  to  pass  through  more  of  their 
increased  costs  at  retail. 

The  disadvantage  of  this  alternative  is 
that  it  may  postpone  other  inevitable 
price  adjustments  that  w'ill  occur  after 
deregulation. 

Summary  of  Benefits 

Sectors  Affected:  Independent  gasoline 
retailers  (including  retail  operations  of 
independent  refiners  and  resellers): 
chain. retailers:  refiners:  reseller- 
retailers  (wholesaler-retailers):  and 
wholesalers. 

The  effect  of  the  proposal  would  be  to 
ameliorate  price  distortions  in  the  retail 
gasoline  market  by  preventing 
regulatory  induced  undercutting  by 
refiners  and  reseller-retailers  of  their 
independent  competitors.  This  would 
have  the  effect  of  enhancing 
competition,  permitting  independent 
retailers  a  better  chance  to  receive 
margins  currently  permitted  by  DOE 
regulations. 

Summary  of  Costs 

Sectors  Affected:  Purchasers  of 
gasoline  at  retail. 

The  effect  of  such  a  rule  would  be  to 
allow  refiners  and  reseller-retailers  to 
pass  through  greater  increased  costs  at 
retail  than  at  other  levels,  or  pass 
through  greater  increased  costs  in  some 
retail  markets  than  in  others,  without 
having  the  differences  deemed  to  have 
been  recouped. 

The  proposed  rule  would  not  increase 
the  potential  revenues  of  refiners  and 
reseller-retailers  because  it  would  not 
increase  the  total  amount  of  increased 
costs  that  could  be  passed  through 
under  the  current  regulations.  Rather, 
the  rule  would  permit  refiners  and 
reseller-retailers  to  recoup  their 
increased  costs  in  a  different  and  more 


flexible  manner,  and  to  establish  their 
prices  to  better  reflect  market 
conditions. 

Any  monetary  effects  of  the  proposed 
regulations  are  currently  under  study  by 
DOE,  but  are  only  considered  significant 
to  the  extent  refiners  may  be  able  to 
recover  banked  costs  at  a  greater  rate, 
and  that  independent  retailers  may  be 
at)le  to  increase  their  current  margins. 

Related  Regulations  and  Actions 
None  reported 

Achive  Government  Collaboration 
None  reported. 

Timetable 

Final  Rule — second  quarter,  1980 
Further  NPRM — third  quarter,  1980 
Public  Comment — following  further 
NPRM 

Draft  Regulatory  Analysis — under 
development  by  DOE 

Available  Documents 

NPRM — 44  FR  54902,  September  21, 
1979 

Public  Comments  on  above  NPRM 
Transcripts  of  Public  Hearings 
All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  GA-142, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Agency  Contact 

Chuck  Boehl  or  Ed  Mampe 
Regulations  and  Emergency  Planning 
Economic  Regulatory  Administration 
2000  M  Street  N.W.,  Room  7302 
Washington,  D.C.  20461 
(202)  653-3202 

DOE-RESOURCES  APPLICATIONS 

Outer  Continental  Shelf  (OCS) 
Sequential  Bidding  Regulations  (10 
CFR  Part  376) 

Legal  Authority 

Department  of  Energy  Organization 
Act,  §§  302(b)(1)  and  303(c),  42  U.S.C. 

§§  7152(b)(1)  and  7153(c):  and  the  Outer 
Continental  Shelf  Lands  Act,  as 
amended  §  8(a)(1),  43  U.S.C.  §  1337(a)(1). 

Reason  for  Including  This  Entry 

This  entry  is  included  because 
sequential  bidding  would  improve  the 
competitive  position  of  smaller  firms  for 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  leases. 

Statement  of  Problem 

The  present  cash  bonus-fixed  royalty 
bidding  system  for  OCS  leases  requires 
the  Federal  government  to  offer  all 
drilling  areas  (tracts)  included  in  an 


OCS  lease  sale  to  bidders  at  the  same 
time.  All  bids  must  be  sealed  and 
accompanied  by  one-fifth  of  the  cash 
payment  the  bidder  intends  to  pay  for 
the  lease  (cash  bonus).  Bids  are  opened, 
announced  publicly,  and  recorded,  but 
no  bids  are  accepted  or  rejected,  and  no 
leases  are  awarded  at  that  time.  Within 
sixty  days  of  the  opening  of  bids,  the 
Department  of  the  Interior  (DOI),  which 
administers  this  program,  decides 
whether  to  accept  the  bid  from  the 
highest  qualified  bidder  for  each  tract. 
Bids  that  DOI  does  not  accept  within  the 
60-day  period,  it  rejects.  The 
Department  returns  the  money  that  was 
deposited  on  rejected  bids. 

The  present  bid-opening  system 
requires  a  substantial  commitment  of 
cash  resources  by  firms  to  particular 
OCS  lease  sales:  this  may  strain  the 
ability  of  some  firms  to  participate  in  the 
OCS  leasing  process.  Bidders  must  be 
prepared  to  support  each  bid 
immediately  with  a  deposit  of  one-fifth 
of  the  total  cash  payment.  Opening  all 
the  bids  at  the  same  time  may  limit  the 
number  and  magnitude  of  bids  that  an 
individual  firm  is  able  to  submit.  In 
addition,  a  firm  might  win  on  a  greater 
number  of  tracts  in  an  OCS  lease  sale 
than  it  had  anticipated,  which  could  call 
for  bonus  payments  that  exceed  the 
firm’s  financial  resources,  forcing  it  to 
search  for  additional  sources  of  capital. 

The  Department  of  Energy  (DOE) 
expects  that  smaller  firms  are  more 
subject  to  constraints  of  this  type  than 
larger  firms.  Some  small  companies  may 
have  withdrawn  from  competition  for 
tracts  because  of  financial  barriers.  In 
addition,  the  simultaneous  nature  of  the 
bidding  process  may  tend  to  preserve  an 
informational  advantage  that  larger 
firms  may  have  over  smaller  ones 
because  they  can  afford  more  extensive 
exploration  in  advance  of  a  lease  sale. 

Under  §  302(b)(1)  of  the  Department  of 
Energy  Organization  Act,  DOE  has 
authority  to  promulgate  regulations 
which  foster  competition  for  Federal 
leases,  to  ensure  the  public  a  fair  return 
on  its  resources.  Thus,  DOE  is  interested 
in  alternative  bidding  mechanisms 
which  may  improve  the  ability  of 
smaller  companies  to  compete  in  these 
lease  sales. 

Sequential  bidding  would  address 
these  problems  by  dividing  an  OCS 
lease  sale  into  at  least  three  bidding 
sessions,  separated  by  a  minimum  of  48 
hours.  Tracts  would  be  assigned  to 
bidding  sessions  through  a  random 
selection  procedure:  each  bidding 
session  would  consist  of  an 
approximately  equal  number  of  tracts. 
Cash  bonus  deposits  accompanying  the 
highest  bid  on  each  tract  would  be 
retained  by  DOI  until  it  made  a  decision 
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on  awarding  leases.  DOI  would  return 
all  other  cash  bonus  deposits  to  the 
bidders  that  submitted  them 
immediately  after  the  conclusion  of  each 
bidding  session.  Arrangements  for 
disclosure  of  bids  are  presently  being 
discussed  within  DOE  and  DOI;  they 
include  no  information  release, 
announcement  of  the  highest  bidder,  and 
disclosure  of  all  bidders  and  amounts  of 
bids  at  the  end  of  each  bidding  session. 

Alternatives  Under  Consideration 

Possible  alternatives  to  sequential 
bidding  which  we  have  been  considering 
include  a  "bid  limit"  option,  which 
would  allow  bidders  to  set  a  "maximum 
aggregate  winning  cash  bonus  limit”  for 
the  lease  sale.  This  would  enable  a  firm 
to  bid  on  tracts  with  the  assurance  that 
its  winning  bids  would  not  exceed  an 
amount  which  it  had  stipulated. 

Another  possible  approach  that  might 
achieve  results  similar  to  sequential 
bidding  would  be  to  hold  lease  sales  at 
shorter  intervals,  each  sale  with 
approximately  the  same  number  of 
tracts.  However,  in  order  to  reduce  a 
bidder's  financial  exposure  as 
effectively  as  we  think  sequential 
bidding  could  do,  18  to  24  lease  sales 
would  be  necessary  each  year  compared 
with  five  to  six  lease  sales  now  being 
held  annually.  The  administrative 
burdens  on  DOI  associated  with  this 
alternative  would  be  severe. 

Retention  of  the  present  bid  opening 
system  is  another  alternative.  This 
alternative  would  preserve  a  maximum 
degree  of  simplicity  in  administrative 
matters,  but  would  not  address  the 
problems  we  have  discussed  above. 

DOE  has  proposed  that  sequential 
bidding  be  tested  on  an  experimental 
basis.  This  will  allow  bidders  to  become 
familiar  with  the  process,  and  allow 
DOE  and  DOI  to  study  bidder  reactions. 
This  experimental  approach  is  an 
innovative  alternative  to  an  immediate 
move  to  an  unproved  new  bidding 
process. 

,  Summary  of  Benefits 

Sectors  Affected:  Off-shore  oil  and  gas 

extraction  (including  independent 

producers  and  joint  business 

ventures),  particularly  small  firms; 

and  the  general  public. 

DOE  expects  sequential  bidding  to 
foster  competition  for  Federal  OCS 
leases,  partially  by  easing  financial 
barriers  to  participation,  and  partially 
by  reducing  irfformational  advantages 
that  major  OCS  participants  currently 
have.  Returning  cash  bonus  deposits  of 
unsuccessful  bidders  after  each  session 
would  allow  them  to  use  returned  funds 
in  the  subsequent  bidding  session. 


Annoimcing  the  amount  of  the  high  bid 
for  each  tract  will  provide  information 
on  the  value  other  bidders  have  placed 
on  tracts  as  a  result  of  their  exploration. 
These  changes  will  tend  to  equalize  the 
informational  and  Hnancial  position  of 
smaller  firms  participating  in  leasing 
competition. 

DOE  estimates  that  the  application  of 
sequential  bidding  to  an  OCS  lease  sale 
would  yield  greater  revenue  to  the 
Government  because  of  increased 
competition  for  OCS  leases. 

The  use  of  sequential  bidding 
primarily  affects  current  and 
prospective  bidders  for  OCS  leases. 

DOE  anticipates  that  smaller  firms 
would  benefit  more  from  sequential 
bidding  than  would  the  major 
participants  in  OCS  lease  sales. 

Summary  of  Costs 
Sectors  Affected:  DOE,  DOI. 

The  use  of  sequential  bidding  imposes 
a  relatively  minor  administrative  cost  on 
DOE  and  DOI  in  performing  additional 
analyses  and  extending  the  actual 
conduct  of  the  sate  over  a  minimum  of 
three  days. 

Related  Regulations  and  Actions 

Internal:  Final  OCS  bidding  system 
regulations,  published  at  45  FR  9536, 
February  12. 1980  (10  CFR  Part  376). 

External:  Current  OCS  lease  sales 
bidding  procedures,  administered  by 
DOI  (43  CFR  3300). 

Active  Government  Collaboration 

Department  of  the  Interior.  The 
Department  of  Justice  and  the  Federal 
Trade  Commission  are  advising  on 
competition  issues. 

Timetable 

Final  Rule — second  quarter,  1980 
Final  Rule  Effective — 60  days  after  it  is 
issued 

Available  Documents 

Draft  Regulatory  Analysis, 

"Increasing  Competition  for  Federally- 
Owned  Mineral  Fuels  by  Altering  the 
Present  Bidding  Process  to  Allow  for 
Sequential  Bidding,”  (September  2. 

1979). 

NPRM— 44  FR  52842,  September  11, 
1979 

Public  comments  in  response  to 
NPRM. 

All  documents  are  available  in  the 
DOE  Freedom  of  Information  Reading 
Room,  Room  GA-142,  Forrestal  Building, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Agency  Contact 

Robert  H.  Lawton  Acting  Director, 
Leasing  Policy  Development 


Resource  Applications  Department 
of  Energy  12th  &  Pemisylvania 
Avenue  N.W.,  Room  31  Washington, 
D.C.  20461  (202)  633-9421 


DOE-RA 

Profit  Share  Bidding  System 
Reguiations  for  Federai  Outer 
Continentai  Sheif  (OCS)  Oii  and  Gas 
Leases  (10  GFR  Parts  376  and  390) 

Legal  Authority 

Outer  Continental  Shelf  Lands  Act, 
ch.  345,  67  Stat.  462  (43  U.S.C.  §  1331  et 
seq.),  as  amended  by  Outer  Continental 
Shelf  Lands  Act  Amendment  of  1978.  92 
Stat.  629.  Department  of  Energy 
Organization  Act,  P.L,  95-91,  91  Stat.  565 
(42  U.S.C.  §  7101  etseq.). 

Reason  for  Including  This  Entry 

This  entry  is  included  because  the 
adoption  of  the  profit  share  bidding 
system  would  improve  the  competitive 
position  of  smaller  firms  for  OCS  oil  and 
gas  leases. 

Statement  of  Problem 

The  Department  of  the  Interior  (DOI) 
currently  leases  Outer  Continental  Shelf 
(OCS)  oil  and  gas  tracts  to  developers. 
The  Department  of  Energy  (DOE)  is 
authorized  to  promulgate  regulations  to 
foster  competition  for  OCS  leases  and 
implement  alternative  bidding  systems. 
The  present  cash  bonus-fixed  royalty 
bidding  system  places  a  heavy  reliance 
on  large  front-end  cash  payments  by 
bidders  (the  cash  bonus)  as  the  principal 
means  of  selecting  a  winning  bidder  and 
obtaining  a  fair  price  on  the  public’s 
property.  The  requirements  for  large 
cash  bonus  payments  may  inhibit 
competition  for  OCS  leases  by 
preventing  smaller  firms  from 
participating  as  fully  as  they  might  in 
OCS  development.  The  fixed  net  profit 
share  bidding  system  is  designed  to  shift 
government  return  away  from  initial 
cash  bonuses  into  deferred  payments 
which,  in  the  case  of  this  bidding 
system,  would  be  based  on  net  profits 
from  the  actual  production  of  oil  and 
gas. 

In  connection  with  a  fixed  net  profit 
share  bidding  system,  we  must  establish 
rules  to  govern  the  calculation  of  net 
profits.  Any  regulations  wilL  therefore, 
include  accounting  procedures  designed 
to  permit  lessees  to  calculate  net  profits 
in  a  uniform  manner,  as  well  as 
procedures  for  audits  by  the  Federal 
government  and  challenges  to  any 
adjustments  the  government  might  make 
as  a  result  of  such  audits. 
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Alternatives  Under  Consideration 

A  net  profit  share  bidding  system 
requires  a  procedure  for  measuring 
revenue  from  oil  and  gas  produced  from 
a  lease.  In  addition,  a  means  to  identify 
and  measure  the  costs  of  lease 
operations  must  be  specified,  and  those 
costs  must  be  subtracted  from  revenues 
to  determine  the  net  profits  attributable 
to  a  lease.  The  need  to  identify  costs 
makes  the  fixed  net  profit  share  system 
considerably  more  complex  than 
bidding  systems  that  have  been 
previously  used  for  OCS  lease  sales. 

DOE  is  now  examining  several 
different  profit  sharing  systems.  All  of 
these  basic  systems  set  rules  for  adding 
up  costs  and  for  subtracting  these  costs 
from  production  revenue  to  determine 
net  profits.  The  systems  differ  primarily 
in  the  method  by  which  each  allows  the 
successful  bidder  to  recover  money 
invested  during  the  exploration  and 
development  stages  of  a  lease  term. 
Those  differences  involve  technical 
accounting  issues.  A  complete 
description  and  comparison  of  these 
systems  is  available  elsewhere  (see 
“Available  Documents"). 

We  have  chosen  the  proposed 
accounting  procedures  to  conform,  as 
closely  as  practicable,  with  the 
accounting  procedures  for  joint  off-shore 
operations  developed  by  the  Council  of 
Petroleum  Accountants  Societies  of 
North  America  (COPAS).  The  COPAS 
procedures  are  an  appropriate  base  for 
the  cost  identification  portion  of  the 
accounting  system  because:  (1)  the  net 
profit  share  lease  relationship  is 
analogous  to  a  joint  working  interest 
agreement  between  private  parties  (i.e., 
an  agreement  that  shares  at  a  fixed  rate 
all  costs  and  revenue):  (2)  COPAS 
procedures  identify,  measure,  and 
allocate  costs  for  direct  billing  of  joint 
interest  partners:  hence,  the  procedures 
are  not  complicated  by  rules  for 
capitalization  or  other  guidelines  for 
disposition  of  costs  that  would  be 
contained  in  a  complete  financial 
accounting  procedure:  and  (3)  the 
COPAS  procedures  or  minor  variations 
on  them,  are  in  widespread  use:  thus, 
their  adoption  by  DOE  would  minimize 
the  accounting  burden  and 
interpretation  problems  for  the  industry. 

Summary  of  Benefits 

Sectors  Affected:  Off-shore  oil  and  gas 
extraction  (including  independent 
producers  and  joint  business 
ventures),  particularly  small  firms; 
and  the  general  public. 

The  profit  share  bidding  system 
should  make  it  possible  for  smaller  firms 
to  compete  more  effectively  for  OCS 
leases  and  to  free  funds  for  exploration 


that  previously  have  been  tied  up  in 
cash  bonuses.  Because  the  system  will 
normally  require  smaller  payments  from 
less  productive  OCS  leases  than  would 
be  the  case  under  a  fixed  royalty 
system,  we  believe  that  the  regulation 
will  foster  the  development  of  smaller 
oil  and  gas  fields,  maximize  production 
of  oil  and  gas  from  the  OCS,  and 
increase  the  total  revenue  to  the  public 
from  the  lease  of  public  OCS  property. 

Summary  of  Costs 

Sectors  Affected:  Offshore  oil  and  gas 
extraction  (including  independent 
producers  and  joint  business 
ventures):  and  DOI-USGS. 

The  administration  of  the  regulation  is 
the  responsibility  of  the  U.S.  Geological 
Survey  (USGS)  within  DOI.  Use  of  this 
bidding  system  will  result  in  greater 
administrative  responsibilities  for  the 
USGS,  which  will  have  to  make 
determinations  on  the  allowability  of 
certain  costs,  and  perform  periodic 
audits. 

Firms  seeking  leases  under  the  net 
profit  share  System  will  be  required  to 
comply  with  the  accounting  and 
reporting  procedures  established  by 
these  regulations.  A  preliminary  study  of 
industry  account  practices  indicates  that 
most  firms  that  might  participate  in 
profit  share  leasing  already  use  internal 
accounting  procedures  that  can  identify 
and  assign  costs  to  individual  OCS 
tracts  they  have  leased.  Thus,  the  profit 
share  system  would  impose  periodic 
reporting  requirements,  but  would  not 
substantially  alter  internal  accounting 
operations. 

Related  Regulations  and  Actions 

Internal:  Final  OCS  bidding 
regulations,  (10  CFR  Part  376) 

External:  Regulations  of  the 
Department  of  the  Interior  regarding 
OCS  leases  (43  CFR  3300). 

Active  Government  Collaboration 

As  required  by  §  303(b)  of  the  DOE 
Act,  we  consulted  with  the  Secretary  of 
the  Interior  on  these  proposed 
regulations  and  gave  him  30  days  to 
comment  formally  on  them.  The 
Secretary  of  Interior  made  preliminary 
comments  on  initial  drafts  of  these 
regulations,  and  formally  reviewed  the 
final  draft. 

Timetable 

Final  rule — May  15, 1980 
Regulatory  Analysis — 

Available  Documents 

Public  comment  period  closed  March 
7, 1980;  comments  available. 

NPRM  and  draft  Regulatory  Analysis, 
44  FR  70390,  December  6, 1979. 


“Evaluation  of  Profit  Share  Leasing 
System."  draft,  dated  March  1979. 

This  document  is  available  from  the 
Leasing  Policy  Development  Office, 
Room  2317,  Federal  Building  (Mail  Stop 
3344),  Department  of  Energy,  12th  St.  & 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20461. 

Agency  Contact 

Stuart  W.  Edwards,  Director 
Economic  Analysis  Division 
Leasing  Policy  Development  Office 
Department  of  Energy 
Washington,  D.C.  20461 
(202)  633-9035 


DOE-RA 

Proposed  Regulations  Establishing 
Alternative  Bidding  Systems  for  Coal 
Lease  Sales.  (10  CFR  Part  378) 

Legal  Authority 

Department  of  Energy  Organization 
Act,  §§  302(b)(2)  and  303(c)(1),  42  U.S.C.  . 
§§  7152(b)(2)  and  7153(c);  Mineral  Lands 
Leasing  Act,  §§  2(a),  7(a]  and  32,  30 
U.S.C.  §§  201,  207  and  189,  and  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
§§  3  and  10,  30  U.S.C.  §§  352  and  359. 

Reason  for  Including  This  Entry 

The  Department  of  Energy  (DOE) 
includes  this  entry  because  the 
regulations  it  is  proposing  are  intended 
to  increase  competition  for  Federal  coal 
leases,  and  thereby  encourage  the 
development  of  coal  resources  in  an 
efficient  and  timely  manner.  The 
regulation  affords  smaller  companies 
opportunity  to  compete  successfully  in 
coal  lease  sales,  and  encourages  bidding 
on  tracts  that  would  not  otherwise 
receive  bids  under  the  traditional 
system. 

Statement  of  Problem 

On  August  4, 1976,  Congress  enacted 
the  Federal  Coal  Leasing  Amendments 
Act  of  1976  (FCLAA,  P.L.  94-377,  90  Stat. 
1083)  which  amended  the  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S.C.  §  181  et 
seq.).  The  legislation  addressed  eight 
major  problems  of  the  then  existing 
Federal  coal  leasing  program.  These 
problem  areas  were:  (1)  speculation;  (2) 
concentration  of  holdings:  (3) 
inadequate  return  to  the  public:  (4)  need 
for  environmental  protection,  planning 
and  public  participation:  (5)  adverse 
social  and  economic  impacts;  (6)  need 
for  information:  (7)  need  for  maximum 
economic  recovery:  and  (8)  military 
lands. 

One  of  the  nation’s  most  abundant 
sources  of  energy  is  coal.  However, 
there  has  not  been  general  leasing  of 
Federal  lands  for  coal  production  since 
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1971.  Under  regulations  published  by  the 
Department  of  Interior  (DOI]  on  July  19, 
1979  (44  F.R.  42585),  Federal  coal  leasing 
is  scheduled  to  resume  in  January  1981. 

The  proposed  regulations  address 
some  of  the  above  noted  problems, 
goals,  and  changes  in  the  law  by 
establishing  coal  bidding  systems  and 
procedures  to  be  used  by  the 
government  at  coal  lease  sales.  These 
bidding  systems  and  procedures  can  be 
used  to  achieve  some  of  the  goals  of  the 
FCLAA  (i.e.,  to  discourage  speculation 
and  concentration  of  holdings  and  to 
ensure  receipt  of  a  fair  return  to  the 
government)  and  the  National  Energy 
Plan. 

On  August  4, 1977,  Congress  enacted 
the  Department  of  Energy  Organization 
Act  (DOE  Act,  42  U.S.C.  §  7101  eL  seq.). 
Section  302(b)  of  the  DOE  Act  gave  DOE 
a  role  in  Federal  coal  leasing  by 
transferring  to  the  Secretary  of  Energy 
the  functions  of  the  Secretary  of  Interior 
to  promulgate  regulations  for  among 
other  things,  the  implementation  of 
alternative  bidding  systems  authorized 
for  the  award  of  Federal  leases. 
Accordingly,  DOE  is  proposing 
promulgation  of  these  regulations 
pursuant  to  section  302(b)  and  303(c)  of 
the  DOE  Act,  sections  2(a),  7(a)  and  32 
of  the  MLLA,  and  §§  3  and  10  of  the 
MLAAL. 

Alternatives  Under  Consideration 

DOE  has  proposed  three  alternative 
bidding  systems:  (1)  cash  bonus  bid  with 
a  fixed  royalty:  (2)  royalty  bid  with  a 
fixed  bonus;  and  (3)  cash  bonus  bid  with 
a  sliding-scale  royalty. 

The  first  bidding  system  proposed  is 
the  cash  bonus  bid  with  a  fixed  royalty. 
Under  this  system  the  Department  of  the 
Interior  (DOI)  fixes  the  royalty  rate  in 
advance  of  the  lease  sale  at  not  less 
than  12.5  percent,  and  firms  competing 
for  coal  leases  bid  a  cash  bonus  (a 
lesser  royalty  rate  may  be  allowed  in 
the  case  of  coal  removed  by 
underground  mining  operations).  The 
highest  cash  bonus  bid  for  a  tract  wins 
the  lease,  provided  the  bid  exceeds  a 
minimum  level  established  by  the  U.S. 
Geological  Survey  prior  to  the  sale.  This 
bidding  system  is  the  one  historically 
used  in  competitive  sales  of  Federal  coal 
leases.  It  places  heavy  erilphasis  on 
initial  commitment  of  capital  by  the 
bidder,  although  this  requirement  has 
been  somewhat  alleviated  by  the 
provision  for  deferred  payment  of  the 
bonus.  However,  it  can  discourage 
participation  by  smaller  companies, 
which  may  reduce  competition  and  limit 
the  number  of  bids  per  tract.  Primarily 
for  these  reasons,  bidding  systems  using 
larger  contingency  (royalty  and  profit 
share)  payments  have  received 


considerable  attention  as  alternatives  to 
the  cash  bonus  system. 

The  second  proposed  bidding  system 
is  the  royalty  bid  with  a  fixed  cash 
bonus.  Under  this  system,  DOI  fixes  the 
cash  bonus  at  a  nominal  level  prior  to 
the  sale  and  the  bid  variable  is  the 
royalty  rate  that  will  apply  if  the  lease  is 
productive.  Because  royalty  bidding  de- 
emphasi?es  the  cash  bonus,  it 
encourages  greater  participation  by 
smaller  companies.  There  is  no 
immediate  penalty  to  the  bidder  for 
increasing  this  royalty  bid.  However, 
there  is  a  danger  inherent  in  this  system 
that  a  bidder  will  increase  his  royalty 
bid  in  an  attempt  to  win  the  lease  only 
to  find  that  the  royalty  rate  is  too  high  to 
permit  him  to  develop  the  resource 
economically.  In  sum,  while  this  system 
reduces  initial  financial  requirements  for 
engaging  in  the  bidding  process,  there  is 
a  substantial  risk  that  winning  royalty 
bids  will  be  “too  high,"  and  will  prevent 
resource  development  for  smaller  or 
marginal  reserves. 

The  third  bidding  system  which  DOE 
is  proposing  is  the  cash  bonus  bid  with  a 
sliding-scale  royalty.  This  system  uses  a 
cash  bonus  bid  variable,  but  the  royalty 
rate  that  applies  for  each  time  period  is 
based  on  the  value  of  production  from 
the  lease  during  the  time  period.  Several 
methods  are  available  for  calculating 
the  applicable  royalty  rate.  When 
compared  with  the  cash  bonus  and  fixed 
royalty  system  under  similar  conditions, 
the  sliding-scale  system  tends  to  reduce 
the  expected  cash  bonus  required  to  win 
a  lease.  Also,  when  compared  to  the 
royalty  bid  system,  the  sliding-scale 
system  tends  to  reduce  the  risk  that 
smaller  reserves  will  not  be  developed. 
The  reduced  cash  bonuses  should 
encourage  bidding  by  smaller  companies 
and  could  entice  firms  to  bid  on  tracts 
that  would  not  otherwise  receive  bids 
under  the  traditional  system. 

No  single  system  is  invariably 
superior  to  all  other  systems  given  the 
wide  range  of  economic,  geological,  and 
engineering  conditions  which  might  be 
experienced.  In  individual  sales,  specific 
sale  and  tract  conditions  and  the 
relative  importance  placed  on  the 
various  (and  often  competing)  legislative 
and  energy  policy  objectives  will  dictate 
which  is  the  most  appropriate  bidding 
system. 

In  addition  to  the  three  bidding 
systems  outlined  above,  intertract 
competition,  a  bidding  procedure,  is  also 
being  proposed  in  these  regulations. 
Under  the  intertract  competition  bidding 
procedure  DOI  offers  a  greater  number 
of  tracts  for  lease  sale  than  are  to  be 
leased.  Bids  are  received  on  all  tracts 
offered  for  lease  sale  and  are  submitted 
on  a  standard  measure  of  value,  e.g.. 


dollars  per  ton  of  coal  reserves.  Leases 
are  awarded  to  the  highest  bidders  until 
the  desired  level  of  leasing  is  achieved, 
e.g.,  1  million  tons  of  coal.  Because  only 
a  fraction  of  the  total  tracts  offered  will 
be  leased,  bidders  are  placed  in 
competition  not  only  with  each  other  for 
the  same  tract,  but  also  with  the  highest 
bidders  on  all  tracts  that  are  part  of  the 
lease  sale.  DOE  believes  that  an 
intertract  competition  procedure  will 
increase  competition  in  coal  leasing  and 
provide  a  means  of  selecting  tracts  for 
leasing.  However,  this  procedure  may 
cause  DOI  additional  administrative 
problems,  including  larger  lease  sales, 
more  costly  environmental  impact 
statements,  and  tract  evaluations  for  a 
much  larger  number  of  tracts.  - 

Summary  of  Benefits 

Sectors  Affected:  Coal  mining;  and  the 

general  public. 

DOE  anticipates  that  the  regulations 
will  improve  the  coal  leasing  program. 
They  are  designed  to  serve  several 
purposes: 

(1)  increase  return  to  the  Federal 
government  for  its  resources; 

(2)  increase  competition  for  Federal 
leases; 

(3)  encourage  development  of  coal 
resources  in  an  efficient  and  timely 
manner; 

(4)  discourage  speculation;  and 

(5)  discourage  concentration  of  lease 
holdings. 

In  addition  they  will  carry  out  the 
intent  of  the  DQE  Organization  Act,  the 
Mineral  Lands  Leasing  Act,  and  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
because  they  will  foster  competition  and 
implement  alternative  bidding  systems 
for  Federal  leases.  The  public  will  also 
benefit  if  the  revised  bidding  system 
regulations  do  a  better  job  of  meeting 
the  stated  objectives  because  coal 
production  and  availability  will  increase 
while  costs  are  held  at  reasonable 
levels. 

Summary  of  Costs 
Sectors  Affected:  DOI. 

DOE  anticipates  no  significant 
additional  costs  to  the  government  as  a 
result  of  this  regulation.  DOFs 
administrative  costs  may  increase 
slightly  if  the  intertract  competition 
bidding  procedure  is  used.  Also,  the 
Department  of  the  Interior  has  indicated 
that  the  U.S.  Geological  Survey,  prior  to 
actual  use  of  a  sliding  scale  royalty 
bidding  system  in  a  lease  sale,  will 
analyze  the  administrative  costs 
associated  with  that  system. 

Related  Regulations  and  Actions 

Internal:  Coal  production  goals  have 
been  developed  by  the  Leasing  Policy 
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Development  Office,  and  are  currently 
being  updated  to  reflect  development  of 
synthetic  fuels. 

External:  Regulations  of  the 
Department  of  the  Interior  regarding 
coal  leasing,  43  CFR  Part  3500. 

Active  Government  Collaboration 

The  Departments  of  the  Interior  and 
Justice  have  reviewed  the  proposed 
regulations,  in  accordance  with  the 
provisions  of  the  DOE  Act. 

Timetable 

NPRM  publication — late  May  1980 
Public  Comment — within  60  days  after 
NPRM 

Final  Rule — August  31, 1980 
Final  Rule  Effective — 60  days  after 
issuance  of  Final  Rule 

Available  Documents 

We  have  prepared  a  draft  regulatory 
analysis  entitled  “Coal  Bidding  Systems 
Regulations"  and  it  is  available,  along 
with  the  proposed  regulation,  from  the 
agency  contact  listed  below. 

All  documents  are  also  available  in 
the  DOE  Freedom  of  Information 
Reading  Room,  Forrestal  Building,  Room 
GB-142, 1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 

Agency  Contact 

Robert  H.  Lawton,  Acting  Director 
Leasing  Policy  Development  Office 
Department  of  Energy,  Room  2317 
12th  and  Pennsylvania  Avenue  N.W., 
Washington,  D.C.  20461 
f202)  633-9326 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Neighborhood  Voluntary  Associations 
and  Consumer  Protection 

DEPARTMENT  OF  ENERGY 

Conservation  and  Solar  Applications 

Energy  Performance  Standards  for 
New  Buildings 

Please  see  text  of  joint  HUD  and  DOE 
entry  under  DOE-CS  on  page  36856. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Fuel  Economy  Standards  for  Model 
Year  1983-85  Light  Trucks  (49  CFR 
Part  533*) 

Legal  Authority 

Motor  Vehicle  Information  and  Cost 
Savings  Act,  §  502(b),  15  U.S.C.  §  2002. 


Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  thinks  this  rule 
is  important  because  of  its  impact  on  the 
automotive  industry,  the  public,  and 
energy  consumption. 

Statement  of  Problem 

In  1978,  roughly  half  of  the  total 
petroleum  consumed  in  the  United 
States  was  used  for  transportation.  The 
light  truck  fleet,  which  includes  vehicles 
such  as  conventional  pickups  and  vans, 
consumed  approximately  20  percent  of 
that  amount.  During  the  past  ten  years, 
light  truck  sales  have  grown 
dramatically.  Sales  recently  have 
declined,  in  part  because  of  the  poor 
gasoline  mileage  of  these  vehicles  and 
the  rising  price  of  gasoline. 

Nevertheless,  we  expect  light  trucks  to 
account  for  20  percent  of  all  vehicle 
sales  annually  because  of  the  demand 
for  multi-use  vehicles.  Such  sales  mean 
that  light  trucks  will  continue  to 
consume  substantial  amounts  of  fuel. 

Congress  set  fuel  economy  standards 
for  passenger  cars  for  model  years  1978- 
80  and  1985  and  thereafter,  and  directed 
NHTSA  to  establish  standards  for  model 
years  1981-84.  Without  similar  fuel 
economy  standards  for  light  trucks,  the 
gap  between  the  improving  fuel 
efficiency  of  passenger  cars  and  the  low 
fuel  efficiency  of  light  trucks  would 
widen,  contrary  to  the  national  objective 
of  fuel  conservation.  In  response  to  the 
Congressional  mandate  of  Title  V, 
Improving  Automotive  Efficiency,  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (the  Act),  NHTSA  already 
has  established  fuel  economy  standards 
for  light  trucks  in  the  1979-82  model 
years.  NHTSA  published  the  1982  model 
year  standard  in  the  Federal  Register  on 
March  31, 1980  (45  FR  20871)  and  has 
proposed  ranges  of  possible  standards 
for  1983-85. 

Alternatives  Under  Consideration 

The  final  fuel  economy  standards  for 
light  trucks  for  model  years  1983-85 
must  satisfy  the  statutory  criterion  for 
maximum  feasible  average  fuel  economy 
and  must  reflect  technological 
feasibility,  economic  practicability,  the 
impact  of  other  Federal  standards  for 
motor  vehicles,  and  the  Nation’s  need  to 
conserve  energy.  Based  on  the  results  of 
the  Agency’s  preliminary  regulatory 
analysis,  we  have  proposed  the 
following  ranges  of  possible 
performance  standards  for  1983-85 
model  years.  The  final  standards  will 
most  likely  be  within  these  ranges. 
Manufacturers  can  decide  how  they 
want  to  meet  the  standards. 


Proposed  Fuel  Economy  Standards  for  Light 
Trucks  In  1983-85  Model  Years 


Model  year 

Vehicle  miles  per  gallon 
(mpg) 

2-wheel 

drive 

4-wheel 

drive 

1983  . 

1984  . 

1985  . 

.  18.0-20.0 

.  18.8-21.4 

.  19.7-22.4 

15.6-18.0 

16.1- 19.3 

16.2- 19.9 

Summary  of  Benefits 

Sectors  Affected:  Buyers  of  new  light 
trucks;  the  general  public;  and 
suppliers  of  materials  and 
components  that  improve  fuel 
efficiency. 

NHTSA  estimates  that  the  new  fuel 
economy  standards  for  model  year  1982 
light  trucks  and  the  standards  proposed 
for  light  trucks  in  the  1983-85  model 
years  will  save  between  11  and  17 
billion  gallons  of  gasoline  more  than  the 
standards  for  model  year  1981  light 
trucks.  The  Nation  could  save  between 
$3.5  billion  and  $5.1  billion  in  2005  (at 
the  July  1979  price  of  $23  per  barrel  for 
imported  oil).  The  buyer  of  a  1985  model 
year  truck  meeting  the  proposed  fuel 
economy  levels  would  save  between 
$510  and  $1,120  (in  1979  dollars)  over  the 
life  of  the  vehicle  compared  to  a  buyer 
of  a  truck  meeting  the  1981  model  year 
standards. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of  light 
trucks;  suppliers  of  materials  and 
components  which  reduce  energy 
efficiency;  buyers  of  new  light  trucks; 
petroleum  production  and  refining; 
and  State  and  local  governments. 

NHTSA  is  currently  developing 
detailed  information  on  the  costs 
associated  with  these  fuel  economy 
standards.  Based  on  preliminary 
information,  the  Agency  estimates  that 
the  average  retail  price  of  a  model  year 
1985  vehicle  compared  to  a  model  year 
1981  vehicle  would  increase  by  $350  to 
$615  per  vehicle.  However,  the  two 
major  economic  issues  in  this 
rulemaking  are  the  marketability  of  new, 
more  fuel-efficient  models  and  the 
financial  capability  of  the  industry  to 
produce  these  new  models. 

The  general  economic  effect  would 
probably  be  as  follows.  Vehicle 
manufacturers  would  incur  increases  in 
capital  expenditures  and  variable 
manufacturing  costs  to  implement 
technologies  for  fuel  efficiency.  The 
absolute  amount  of  such  increases 
depends  upon  the  level  of  the  standards. 
Material  suppliers  would  experience 
changes  in  demand.  For  example,  the 
substitution  of  aluminum  for  steel  would 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


36879 


increase  the  demand  for  aluminum  and 
reduce  the  demand  for  steel. 

Components  for  new  vehicles,  such  as 
computerized  controls  to  improve'engine 
efficiency,  may  be  installed.  Thus,  there 
would  be  a  greater  demand  for  these 
items.  The  petroleum  industry  would 
face  a  reduced  increase  in  demand  for 
gasoline.  State  and  local  governments 
would  face  a  lower  rate  of  increase  in 
revenue  from  gasoline  taxes  due  to  a 
decrease  in  the  rate  of  growth  of  the 
demand  for  gasoline.  The  initial 
purchase  price  of  light  trucks  may 
increase  due  to  potentially  higher 
manufacturing  costs. 

NHTSA  does  not  anticipate  that  the 
standards  will  have  a  significant  effect 
on  employment.  The  effect  of  the 
standards  on  the  gross  national  product 
(GNP),  inflation,  and  urban  areas  will 
depend  directly  on  the  price  and 
availability  of  gasoline,  and  on  the  level 
of  fuel  economy  set  in  the  standards. 

Related  Regulations  and  Actions 

Internal:  NHTSA  has  already  issued 
standards  Ifor  fuel  economy  for  light 
trucks  in  model  years  1979-82  (49  CFR 
533). 

External:  The  Environmental 
Protection  Agency  (EPA)  has  issued 
regulations  governing  how  fuel  economy 
in  motor  vehicles  is  to  be  measured  (40 
CFR  600).  EPA  also  has  issued 
regulations  governing  emissions  from 
light  trucks  in  1983  and  later  model 
years  (44  FR  40784,  July  12. 1979).  The 
Federal  Trade  Commission  has  issued 
guidelines  governing  the  advertising  of 
fuel  economy  for  motor  vehicles  (16  CFR 
259). 

Active  Government  Collaboration 

NHTSA  coordinates  its  program  for 
fuel  economy  standards  principally  with 
the  Department  of  Energy  and  the 
Environmental  Protection  Agency. 
NHTSA  also  reviews  the  program  with 
the  Council  on  Wage  and  Price  Stability. 

Timetable 

Regulatory  Analysis — will  accompany 

Final  Rule 

Final  Rule — December  1980 
Available  Documents 

NPRM— 44  FR  77199,  December  31, 
1979 

Draft  Regulatory  Analysis 

NHTSA  Docket  No.  FE  78-01;  Notice  1 

All  documents  are  available  for 
review  in  the  Docket  Section,  NHTSA, 
Room  5108,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

Agency  Contact 

Francis  Turpin,  Acting  Chief, 

Light  Truck  Standards  Division 


Office  of  Automotive  Fuel  Economy 
Standards 

National  Highway  Traffic  Safety 
Administration 
400  Seventh  Street  SW. 
Washington,  D.C.  20590 
(202)  472-6902 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

High-Cost  Natural  Gas  Produced  from 
Tight  Formations  (18  CFR  Parts  271*, 
273*,  and  274) 

Legal  Authority 

Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  §§  3301  etseq. 

Reason  for  Including  This  Entry 

The  Federal  Energy  Regulatory 
Commission  (Commission)  thinks  that 
this  rule  is  important  because  it 
encourages  production  of  natural  gas 
from  unconventional  sources.  So-called 
"unconventional”  or  “high-cost”  gas 
represents  an  important  and  abundant 
domestic  energy  resource  and  can  help 
in  our  national  efforts  to  become  energy 
self-sufficient. 

Statement  of  the  Problem 

Unconventional  gas,  while  abundant, 
can  be  discovered  and  produced  only  at 
extraordinary  risks  or  costs. 

The  purpose  of  this  rule  is  to 
encourage  the  development  and 
production  of  one  type  of 
unconventional  gas — "tight  formation 
gas” — by  means  of  a  high  incentive 
price.  President  Carter  expressly  urged 
the  establishment  of  such  a  new 
incentive  rate  for  tight  formation  gas  in 
his  energy  address  to  the  Nation  on  July 
16, 1979. 

Tight  formation  gas  is  found  in  a  fairly 
common  geological  structure  known  as  a 
“tight  formation”  or  "tight  sands.”  This 
geological  formation  is  characterized  by 
low  permeability — the  hydrocarbon¬ 
bearing  rock  is  extremely  dense  and 
tightly  packed,  not  loose  or  sandy — 
causing  wells  drilled  into  gas-bearing 
tight  formations  to  produce  generally  at 
very  low  rates. 

The  interim  regulations  promulgated 
in  this  rule  implement  the  Congressional 
authorization  to  the  Commission  in 
§  107(b)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA)  to  set  a  “special  price” 
which  is  “necessary  to  provide 
reasonable  incentives  for  the  production 
of .  .  .  high-cost  natural  gas.”  The 
regulations  also  contain  guidelines  for 
jurisdictional  agencies  and  the 
Commission  to  identify  and  formally 
designate  tight  formations,  and  define 


which  wells  drilled  into  tight  formations 
will  qualify  for  the  incentive  price. 

Under  the  interim  rule  most  new  wells 
drilled  into  designated  tight  formations 
will  be  eligible  for  the  incentive  price. 

One  threshold  problem  is 
distinguishing,  on  the  basis  of  geological 
data,  true  tight  formations  from  other 
types  of  formations.  The  interim 
regulations  provide  that  the  appropriate 
agency  in  each  State  may  recommend 
formations  within  that  State  that  meet 
Commission  specifications,  and 
therefore  may  be  eligible  to  be 
designated  by  the  Commission  as  tight 
formations.  With  the  recommendations, 
the  jurisdictional  agency  must  submit 
supporting  geological  and  engineering 
data,  information  locating  all  wells 
which  have  produced  from  the 
recommended  formation,  and  other 
relevant  data.  After  public  comment,  the 
Commission  will  formally  designate  the 
eligible  formations. 

The  guidelines  for  identifying  tight 
formations  set  forth  in  these  interim 
regulations  focus  on  permeability,  gas 
productivity,  and  production  of 
associated  oil.  Eligibility  of  a  formation 
under  the  permeability  and  production 
standards  need  not  be  proven  on  a  well- 
by-well  basis.  Formal  designation  of  a 
specific  tight  formation  will  be  based  on 
a  jurisdictional  agency’s  and  this 
Commission's  assessment  of  the  general 
characteristics  of  the  formation. 

In  order  to  qualify  for  the  incentive 
price,  a  well  drilled  into  a  designated 
tight  formation  must  have  been 
commenced  on  or  after  July  16, 1979. 

This  date  was  selected  in  recognition  of 
the  President’s  policy  initiative  on  tight 
sands. 

The  Commission  has  decided  initially 
to  set  the  maximum  lawful  price  for 
natural  gas  produced  from  a  new  well  in 
a  light  formation  at  150  percent  of  the 
Congressional  ceiling  price,  set  in  the 
NGPA,  for  gas  from  a  new,  conventional 
onshore  production  well. 

Alternatives  Under  Consideration 

The  Commission  is  soliciting  further 
comments  on  the  incentive  price  for  this 
tight  formation  gas  and  may  raise  the 
price  ceiling  when  more  information 
concerning  supply  elasticity  and 
availability  of  drilling  rights  is  available. 
If  comments  or  further  information  show 
that  higher  prices  are  necessary  to 
encourage  development  of  tight 
formations,  the  Commission  will 
increase  the  price  ceiling.  However,  the 
Commission  does  not  intend  to  decrease 
the  ceiling  price  for  tight  formation  gas 
produced  from  new  wells  below  150 
percent  of  the  maximum  lawful  price 
established  in  §  103  of  the  NGPA  unless 
the  Commission  finds  it  necessary  to 
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reduce  the  incentive  price  for 
prospective  infill  drilling. 

The  interim  rules  apply  to  new  wells. 
However,  substantial  amounts  (at  least 
100  trillion  cubic  feet)  of  tight  formation 
gas  may  be  trapped  "behind-the-pipe"  in 
reservoirs  penetrated  by  old  wells  but 
never  tapped.  Although  new  wells 
would  not  have  to  be  drilled  to  produce 
this  gas,  an  incentive  price  may  be 
required  to  encourage  production  of  this 
gas. 

Accordingly,  the  Commission  is 
considering  an  additional  related 
proposal  to  create  a  special  incentive 
price  for  production  of  this  incompletely 
or  partially  developed  gas.  The  price 
would  equal  the  incentive  price  which 
Congress  fixed  for  conventional 
development  under  §  103  of  the  NGPA. 
The  Commission  is  also  soliciting 
comments  on  this  proposal. 

The  Commission  also  has  proposed  to 
permit  a  ceiling  (equivalent  to  the  price 
ceiling  described  in  §  103  of  the  NGPA) 
on  tight  formation  gas  produced  from  an 
old  well  which  did  not  produce  from  the 
tight  formation  prior  to  July  16, 1979,  and 
which  is  subject  to  a  negotiated  contract 
price. 

Most  of  the  comments  to  the  NPRM  on 
these  interim  regulations  suggested  that 
the  Commission  adopt  a  commodity 
value  price-setting  approach.  This 
means  that  the  maximum  lawful  price 
would  be  tied  to  the  price  of 
comparable,  alternative  fuels,  such  as 
Mexican  or  Canadian  gas,  or  OPEC  oil 
imports. 

The  comments  did  not,  however, 
provide  information  to  demonstrate  that 
such  a  price  is  in  fact  necessary  to 
encourage  production — the  standard 
enunciated  in  §  107  of  the  NGPA. 

Despite  urgings  in  comments  submitted 
by  the  Environmental  Protection  Agency 
and  the  Council  on  Wage  and  Price 
Controls,  the  Commission  has  not  been 
able  to  make  the  finding  of  necessity 
which  is  needed  to  adopt  the  suggested  ' 
commodity  value  pricing.  Moreover,  the 
Commission  also  is  concerned  that 
commodity-based  price-setting  might 
divert  production  activities  from 
conventional  formations,  leading  to  the 
production  of  less  gas  on  a  nationwide 
basis  than  would  occur  if  a  more 
moderate  price  ceiling  were  adopted. 

Summary  of  Benefits 

Sectors  Affected:  Natural  gas 
production;  natural  gas  users;  and  the 
general  public. 

If  the  adopted  ceiling  price  is 
appropriate,  it  should  encourage 
production  of  more  gas  from  tight 
formations  without  discouraging  optimal 
production  from  conventional  fields. 


In  addition,  the  special  incentive  price 
for  certain  tight  formation  gas  produced 
from  old  wells  should  encourage  the 
production  of  gas  without  the  drilling  of 
new  wells. 

Increased  production  from  tight 
formation  wells  will  yield  additional  gas 
which  may  be  used  to  displace 
significant  amounts  of  imported  oil  by 
making  additional  gas  available  from 
domestic  sources. 

Summary  of  Costs 

Sectors  Affected;  Natural  gas  producers; 
natural  gas  consumers;  and  the 
general  public. 

If  the  ceiling  price  adopted  is  lower 
than  that  reasonably  necessary  to 
encourage  production,  producers  will  be 
discouraged  from  recovering  the  tight 
sands  gas,  less  foreign  imports  will  be 
displaced,  and  less  gas  will  be  available 
to  consumers.  Conversely,  if  we  choose 
a  higher  than  necessary  price, 
consumers  will  also  pay  higher  than 
necessary  prices  to  encourage 
additional  production  of  tight  formation 
gas.  Finally,  if  the  price  goes  too  high 
and  the  availability  of  drilling 
equipment  is  limited,  producers  will  be 
encouraged  to  produce  gas  from  tight 
formations  instead  of  producing  gas 
from  conventional,  cheaper,  and  higher 
producing  fields.  If  the  proper  price  is 
chosen,  the  price  of  the  gas  will  be 
higher  than  that  otherwise  permitted, 
but  it  may  displace  even  higher  priced 
imported  oils. 

Related  Regulations  and  Actions 

Internal:  Other  categories  of  gas 
which  may  be  high-cost  and  high  risk 
are  currently  being  considered  by  the 
Commission.  However,  they  do  not 
affect  the  regulations  concerning  gas 
produced  from  tight  formations. 

External:  None. 

Active  Government  Collaboration 

The  Environmental  Protection  Agency 
worked  with  the  Commission  in 
preparing  an  environmental  analysis  of 
the  rule.  The  Council  on  Wage  and  Price 
Controls  also  submitted  comments  on 
the  NPRM. 

Timetable 

Final  Rule — Considered  by  Commission 
late  1980 

Final  Rule  Effective — late  1980 
Regulatory  Analysis — Part  of  Final  Rule 

Available  Documents 

NPRM-44  FR  52255,  September  7, 1979 
(Docket  No.  RM79-76) 

Interim  Rule  and  Request  for  Further 
Comments — 45  FR  13414,  February  28, 
1980  (Docket  No.  RM79-76) 


NPRM— 45  FR  13427,  February  28, 

1980  (Docket  No.  RM79-76) 

Agency  Contact 
Teresa  Ponder 

Office  of  the  General  Counsel 
.Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street  N.E. 
Washington,  D.C.  20426 
T202) 357-8151 

FERC 

Procedures  Governing  Applications 
for  Special  Relief  Under  Sections  104, 
106,  and  109  of  the  Natural  Gas  Policy 
Act  of  1978  (18  CFR  Parts  2,*  271*) 

Legal  Authority 

Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  §  3301  et  seq.;  Department  of 
Energy  Organization  Act,  42  U.S.C. 

§  7107  et  seq.:  Natural  Gas  Act,  as 
amended,  15  U.S.G.  §  717  et  seq.;  E.O. 
12009,  3  CFR.  1977-78  Comp.,  p.  142 

Reason  for  Including  This  Entry 

This  proposed  regulation  would 
encourage  producers  of  three  categories 
of  natural  gas  to  undertake  new 
production  or  production  enhancement 
projects  not  otherwise  economically 
feasible. 

Statement  of  Problem 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  established  a  maximum  lawful 
price  (MLP)  for  any  first  sale  of  natural 
gas.  The  proposed  regulations  are 
important  because  they  would 
implement  the  Federal  Energy 
Regulatory  Commission’s  (Commission) 
authority  under  the  NGPA  to  set  prices 
higher  than  the  MLP  for  three  categories 
of  gas  sales,  namely;  first  sales  of  gas 
committed  or  dedicated  to  interstate 
commerce  on  the  day  before  the  date  of 
enactment  of  the  NGPA,  first  sales  of 
gas  under  rollover  contracts,  and  first 
sales  of  gas  not  covered  by  any  MLP 
under  any  other  section  of  the  NGPA. 

In  the  past,  ceiling  prices  for  sales  of 
natural  gas  were  set  by  the  Commission 
or  its  predecessor,  the  Federal  Power 
Commission,  on  an  area — later  a 
nationwide — basis.  These  prices  were 
set  to  cover  classes  of  producers  (large 
or  small)  and  vintage  (when  the  well 
was  drilled  or  production  began).  In 
some  instances,  however,  the  ceiling 
price  did  not  permit  a  producer  to  earn  a 
fair  profit  or,  in  the  extreme  case, 
recover  his  cost  of  production.  This  put 
the  producer  face-to-face  with  two 
alternatives:  continue  production  at  an 
economic  loss,  or  abandon  the  well. 
Neither  of  these  alternatives  was  in  the 
public  interest,  as  the  first  effected  the 
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producer  and  would  likely  discourage 
further  business  ventures,  and  the  latter 
affected  the  consumer  because  it  made 
less  gas  available.  Therefore, 
regulations  called  “special  relief 
procedures”  were  adopted;  they  allowed 
producers  to  apply  for  prices  higher  than 
those  set  at  area  or  nationwide  ceilings. 

Passage  of  the  NGPA  fundamentally 
removed  the  responsibility  for 
establishing  ceiling  prices  from  the 
Commission.  The  MLP  for  a  particular 
sale  now  depends  on  when  the  well  is 
drilled,  where  the  gas  is  produced,  and 
whether  it  was  priced  under  the  earlier 
practices  of  the  Commission.  As  part  of 
its  general  regulatory  scheme,  however, 
the  NCPA  provides  that  the  Commission 
may  set  a  price  higher  than  that  stated 
in  the  NCPA  for  certain  types  of 
producer  sales;  in  other  words,  the 
Commission  may  continue  to  grant 
"special  relief’  under  the  NCPA. 

The  Commission  believes  that  it  is 
necessary  to  continue  providing 
producers  with  the  opportunity,  in 
special  or  unusual  situations,  to  obtain 
relief  from  the  MLPs.  To  this  end,  the 
Commission  has  proposed  new 
regulations  for  granting  such  relief.  The 
new  regulations  describe  the 
circumstances  under  which  a  producer- 
seller  of  natural  gas  may  seek  a  “special 
relief’  rate,  the  manner  in  which  the 
seller  may  apply  for  the  rate,  the  process 
by  which  the  Commission  will  consider 
an  application,  and  the  cost  standards 
that  the  Commission  will  use  to 
determine  a  special  relief  rate. 

Alternatives  Under  Consideration 

In  providing  regulations  to  govern  the 
application  for  and  the  granting  of 
special  relief  under  the  NCPA,  the 
Commission  must  determine  which  of 
the  various  categories  of  natural  gas  that 
are  priced  under  the  NCPA  will  be 
eligible  for  the  relief,  and  on  what  basis 
it  will  grant  the  relief.  There  are 
alternatives  for  ffoth  of  these  questions. 

The  Commission  has  the  authority  to 
grant  special  relief  for  the  three  above- 
discussed  categories  of  natural  gas 
sales.  It  does  not,  however,  have 
authority  to  grant  special  relief  for  the 
remaining  five  categories  of  natural  gas 
sales,  defined  in  the  NCPA,  namely: 
new  natural  gas  and  certain  natural  gas 
produced  from  the  outer  continental 
shelf;  natural  gas  produced  from  new, 
onshore  production  wells;  natural  gas 
sold  under  existing  intrastate  contracts; 
certain  high-cost  natural  gas;  and 
stripper  well  natural  gas.  However,  the 
NCPA  could  be  read  to  permit  a  price 
higher  than  the  MLP  for  these  categories 
under  circumstances  which  might  be 
considered  as  warranting  “special 
relief.”  The  Commission  is,  therefore. 


considering  other  rulemaking 
procedures  to  encompass  some  or  all  of 
these  categories. 

Also  under  consideration  is  the 
advisability  of  an  upper  limit  (“cap”)  on 
special  relief.  The  Commission  has 
requested  comments  on  this  issue,  and  a 
related  one:  If  a  “cap”  is  indeed 
advisable,  what  should  it  be? 

One  of  the  more  complex  problems  in 
establishing  a  rule  for  special  relief  is 
the  criteria  by  which  the  Commission 
should  grant  it.  Under  the  old  special 
relief  rules,  a  producer  could  recover 
either  out-of-pocket  expenses,  or  a  rate 
sufficient  to  provide  a  fair  return  on  past 
and  future  costs,  including  any  extra 
investment  he  had  to  make.  The  new 
regulations,  while  simplifying  the 
standards  by  providing  a  formula 
approach,  also  distinguish  between  a 
producer  who  must  undertake  an 
important  investment  to  make  his  well 
economically  productive,  and  one  who 
requires  no  such  investment.  There  are 
criteria  for  each,  the  major  difference 
being  the  treatment  of  the  producer’s 
return  on  investment.  The  Commission 
could  treat  both  situations  in  the  same 
way  by  providing  for  a  return  on  total 
investment. 

iThe  relative  pros  and  cons  of 
alternative  standards  are  extremely 
complex.  In  deciding  among  them,  the 
Commission  must  balance  the  impact  of 
each  alternative  agaiiist  the 
practicalities  of  producer  regulation,  the 
supplies  affected,  the  administrative 
difficulty  (or  simplicity]  of  the 
regulations,  and  the  intent  of  the  NCPA. 

Summary  of  BeneHts 

Sectors  Affected:  The  Commission; 
natural  gas  and  natural  gas  liquids 
production;  natural  gas  pipelines;  and 
users  of  natural  gas. 

This  proceeding  will  directly  benefit 
producer-sellers  of  natural  gas.  It  will 
provide  the  sellers  with  an  opportunity 
to  petition  for  maximum  lawful  prices 
greater  than  those  explicitly  set  forth 
under  the  NCPA.  This  is  important  for 
those  sellers  who  might  incur  real 
economic  harm,  or  hesitate  to  undertake 
new  projects  because  the  cost  to 
produce  their  gas  exceeds  the  MLP  they 
could  get  for  the  gas  under  the  NCPA. 

In  addition,  the  proceeding  will 
benefit  the  pipelines  that  purchase  the 
gas  and  the  ultimate  consumers.  The 
benefits  will  be  in  the  form  of  added 
supplies  of  natural  gas  which  would 
otherwise  never  reach  the  market  and 
which  would  have  to  be  replaced  with 
fuel  oil  or  other  expensive  or  scarce 
alternatives. 


Summary  of  Costs 

Sectors  Affected:  The  Commission; 
natural  gas  producers-sellers;  natural 
gas  pipelines  that  purchase  the  gas; 
and  users  of  natural  gas. 

The  procedures  to  allow  special  relief 
applications  will  place  upon  the 
Commission  an  administrative  burden 
that  will  add  an  administrative  cost.  The 
number  of  petitions  for  special  relief 
that  may  be  filed  cannot  be  determined 
at  this  time  and  will  depend  upon  many 
variables,  including  general  economic 
trends  and  the  particulars  of  individual 
cases.  About  50  to  60  cases  per  year 
were  administered  under  the  old  special 
relief  procedures.  This  would  be  a 
realistic  estimate  for  cases  filed  under 
the  proposed  regulations. 

The  new  procedures  of  the  proposed 
rule  should  result  in  a  more  economical 
use  of  the  Commission’s  time.  Thus, 
administrative  costs  should  be  lower 
than  under  prior  practices.  However, 
about  130  requests  for  special  relief  are 
now  pending.  These  cases,  originally 
filed  under  the  old  procedures,  form  an 
immediate  backlog  for  administrative 
action  under  the  new  procedures. 

The  granting  of  a  special  relief  rate 
means  that  a  producer-seller  can  receive 
a  higher  price  for  the  sale  of  his  gas. 

This  higher  price  can  be  passed  through 
to  the  ultimate  consumer.  The  exact 
magnitude  of  this  effect  is  unknown  but 
could  well  reach  into  the  millions  of 
dollars. 

Related  Regulations  and  Actions 

Internal:  Regulations  implementing 
the  Natural  Cas  Policy  Act. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Final  Rule  Issued — mid-1980 
Final  Rule  Effective — mid-1980 
Regulatory  Anjalysis — part  of  Final  Rule 

Available  Documents 

NPRM— 44  FR  49468,  August  23, 1979 
(Docket  No.  RM  79-67) 

Notice  Granting  Extension  of  Time  to 
Comment — 44  FR  53759,  September  17, 
1979  (Docket  No.  RM79-67) 

Notice  of  Public  Hearing,  issued 
October  13, 1979  under  Docket  No. 
RM79-67 

Notice  of  Request  for  Public 
Comments  and  Notice  of  Public 
Discussion,  45  FR  5321,  January  23, 1980 
(Docket  No.  RM  79-67) 

Transcript  of  Public  Hearing  and 
Public  Discussion,  and  written 
comments.  All  of  these  documents  are 
available  at  the  Commission’s  Office  of 
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Public  Information,  825  North  Capitol 
Street,  N.  E.,  Washington,  D.  C.  20426 

Agency  Contact 

Louis  Engel,  Deputy  Director 
Division  of  Producer  Rates  and 
Certificates, 

Office  of  Pipeline  and  Producer 
Regulation 

Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street  N.E.,  Room 
6300 

Washington,  D.C.  20426 
(202)  357-8667 


FERC 

Regulations  Governing  Applications 
for  Major  Unconstructed  Projects  (18 
CFR  Part  4*) 

Legal  Authority 

Federal  Power  Act,  16  U.S.C.  §  791(a) 
et  seq.;  Public  Utility  Regulatory  Policies 
Act  of  1978, 16  U.S.C.  §  2601  et  seq. 

Reason  for  Including  This  Entry 

This  rulemaking  is  important  because 
it  simplifies  and  clarifies  licensing 
requirements  and  procedures  for  major 
unconstructed  projects  built  for  the 
generation  of  electric  energy  by  means 
of  water  power,  thereby  making  the 
development  of  new  sources  of 
hydroelectric  power  generation — a 
renewable  energy  resource  with  great 
undeveloped  potential — more  attractive 
and  efficient. 

Statement  of  Problem 

This  rulemaking  is  the  third  phase  of 
the  Federal  Energy  Regulatory 
Commission’s  (Commission)  licensing 
reform  program  for  all  projects  built  for 
the  generation  of  electric  energy  by 
means  of  water  power  that  are  within 
the  Commission’s  jurisdiction. 

Section  405  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  (PURPA) 
charges  the  Commission  with 
establishing  simple  licensing  procedures 
for  water  power  projects  which  are 
connected  with  existing  dams,  and  have 
a  capacity  to  generate  15  megawatts 
(20,000  horsepower)  or  less  of  electricity 
at  any  one  time.  The  Commission  is 
extending  the  benefit  of  the  §  405  reform 
to  all  water  power  projects.  As  a  result, 
this  rulemaking  proposes  licensing 
reforms  which  deal  with  all  “major” 
projects  (those  with  a  generating 
capacity  of  more  than  1.5  megawatts  or 
2,000  horsepower)  (1)  for  which  there  is 
no  dam  or  impoundment  (body  of  water 
impounded  by  a  dam)  at  the  time  of  the 
application,  (2)  which  would  result  in  a 
significant  increase  in  the  normal 
surface  elevation  of  an  existing 


impoundment,  or  (3)  which  are 
otherwise  determined,  pursuant  to  the 
Commission’s  regulations  implementing 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  to  have  a  potentially 
significant  environmental  impact. 

The  current  regulations  governing 
major  water  power  projects  are 
scattered  in  various  sections  of  the 
Commission’s  regulations.  An  applicant 
may  be  required  to  submit  information 
in  as  many  as  23  different  exhibits 
within  each  application.  Frequently,  the 
existing  regulations  do  not  explain  in 
sufficient  detail  what  information 
applicants  must  submit.  This  can  result 
in  duplicate  filings  or  deficient 
applications.  The  revision  of  the 
regulations  governing  major 
unconstructed  projects,  where  no  dam 
or  impoundment  has  been  built,  will 
consolidate  and  simplify  the  exhibits 
required  of  any  applicant  in  a  way 
which  elicits  only  that  information 
which  is  relevant  to  an  informed 
decision  on  the  application. 

Projects  of  the  magnitude  covered  by 
this  rulemaking  naturally  result  in  more 
significant  environmental  disturbances 
than  other,  smaller  water  power 
projects.  The  Commission  will, 
therefore,  require  any  applicant  for  a 
major  unconstructed  project  to  file  an 
Environmental  Report  of  considerably 
greater  depth  and  detail  than  it  will 
require  for  smaller  projects  or  projects 
at  existing  dams.  The  Commission  is 
also  revising  its  NEPA  regulations  that 
set  forth  the  specifications  of  an 
Environmental  Report  for  all  projects, 
and  is  tailoring  the  requirements  for 
such  reports  to  the  type  of  water  power 
project  for  which  the  applicant  seeks  a 
license.  The  need  for  relatively  greater 
detail  concerning  such  projects  will  also 
extend  to  the  submission  of  information 
relating  to  their  structural  and  financial 
integrity. 

Alternatives  Under  Consideration 

The  Commission  is  not  required  by 
PURPA  to  reform  its  licensing 
procedures  for  hydroelectric  projects 
that  are  not  connected  with  existing 
dams.  Nevertheless,  we  have  previously 
reformed  hydroelectric  licensing 
procedures  outside  the  scope  of  PURPA, 
and  this  rulemaking  accordingly  extends ' 
to  major  unconstructed  projects  the 
benefits  of  the  simplified  licensing 
program. 

The  Commission  also  must  choose 
how  it  will  revise  the  licensing 
procedures,  and  decide  which  of  the 
current  reporting  requirements  we  will 
simplify  and  consolidate,  while  still 
requiring  relevant  and  necessary 
information.  For  example,  how 
extensive  must  an  Environmental 


Report — submitted  by  any  applicant — 
be  for  such  projects?  Because 
construction  of  a  dam  involves  new 
inundation  of  land  and  the  impacts  of 
extensive  construction  activity,  more 
environmental  detail  will  be  needed  to 
assess  the  impact  of  such  a  project  than 
is  needed  for  projects  where  the  dam 
pre-exists.  As  a  result  of  the  extensive 
impacts  of  such  a  project,  the 
Commission  will  also  revise  its  NEPA 
reporting  requirements  to  require  an 
Environmental  Impact  Statement  for  all 
such  projects. 

Summary  of  Benefits 

Sectors  Affected:  'The  Commission; 

State,  municipal  and  private 
developers  of  major  unconstructed 
hydroelectric  power  projects  within 
the  jurisdiction  of  the  Commission; 
consumers  of  hydroelectric  power; 
and  the  general  public. 

Better  licensing  procedures  should 
expedite  the  licensing  of  water  power 
projects,  thus  encouraging  more 
hydroelectric  development.  This  in  turn 
will  help  replace  costly  imported  energy 
supplies  with  a  cheap,  renewable  energy 
resource. 

Additional  hydroelectric  facilities  will 
mean  that  more  consumers  will  have 
access  to  hydropower.  This  may  create 
greater  stability  in  the  cost  of  electricity 
to  consumers.  It  may  even  result  in 
lower  rates  for  electric  power. 

The  improved  regulations  will  help 
conserve  the  manpower  and  financial 
resources  of  both  the  Commission,  and 
the  hydroelectric  facility  applicants, 
because'the  regulations  will  be  more 
understandable  and  more  reasonable  in 
their  requirements.  As  a  result,  industry 
may  file  fewer  deficient  applications 
which  require  upgrading,  and  both 
industry  and  the  Commission  will  waste 
less  time  interpreting  and  litigating  the 
regulations. 

By  obtaining  more  complete 
environmental  data,  the  improved 
regulations  should  also  enable  the 
Commission  to  better  fulfill  its 
obligations  under  NEPA  to  identify  and 
minimize  adverse  environmental 
disturbances.  The  public  will  benefit 
because  development  of  hydropower 
will  be  more  attractive  and  its  adverse 
side  effects  will  be  minimized. 

Summary  of  Costs 

Sectors  Affected:  State,  municipal,  and 
private  developers  of  major 
unconstructed  hydroelectric  power 
projects  within  the  jurisdiction  of  the 
Commission. 

This  proposal  will  require  an 
applicant  for  a  major  unconstructed 
project  to  file  with  the  Commission  a 
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more  detailed  Environmental  Report 
than  is  required  for  smaller  projects  or 
for  projects  at  existing  dams.  The 
Commission  will  also  require  greater 
specificity  regarding  the  structural  and 
financial  integrity  of  these  projects.  This 
will  create  an  additional  reporting 
burden  for  major  project  developers. 

The  burden  should  not  discourage  them 
from  applying  for  licenses,  however,  in 
light  of  the  significant  improvements  in 
the  other  licensing  procedures. 

Related  Regulations  and  Actions 

Internal:  The  first  phase  of  the 
licensing  reform  program  revised  the 
licensing  regulations  for  all  “minor” 
projects  (installed  capacity  of  1.5 
megawatts  or  less)  (FERC  Order  No.  11, 
43  FR  40215,  September  11, 1978).  The 
second  phase  revised  the  regulations  for 
“major"  projects  (more  than  1.5 
megawatts  of  installed  capacity)  where 
at  least  a  dam  and  impoundment  are  in 
existence  at  the  time  of  the  application 
(FERC  Order  No.  59;  44  FR  67645, 
November  27, 1979).  In  conjunction  with 
these  reforms,  the  Commission  also 
revised  its  procedural  regulations 
governing  licenses  and  preliminary 
permits  for  all  water  power  projects 
(FERC  Order  No.  54;  44  FR  61328, 
October  25, 1979). 

The  Commission  proposed  new 
Regulations  Implementing  the  National 
Environmental  Policy  Act  of  1969 
governing  the  collection,  evaluation,  and 
dissemination  of  environmental 
information  concerning  Commission 
actions.  (NPRM;  44  FR  50052,  August  20, 
1979,  Docket  No.  RM79-76) 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — third  quarter  1980 
Final  Rule  Issued  by  Commission — late 
1980 

Regulatory  Analysis — part  of  NPRM  and 
Final  Rule 

Available  Documents 

FERC  Order  No.  11;  43  FR  40215, 
September  11, 1978 
FERC  Order  No.  59;  44  FR  67645, 
November  27, 1979 
FERC  Order  No.  54;  44  FR  61328, 
October  25, 1979 

NPRM;  44  FR  50052,  August  20, 1979; 
Docket  No.  RM79-76 

Agency  Contact 

James  Hoecker,  Staff  Attorney 
Office  of  Regulatory  Development 
Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street.  N.E. 


Washington,  D.  C.  20426 

(202) 357-8033 

FERC 

Regulations  Governing  the  Safety  of 
All  Water  Power  Projects  and  Project 
Works  Licensed  Under  Part  I  of  the 
Federal  Power  Act  (18  CFR  Part  12) 
Legal  Authority 

Federal  Power  Act,  16  U.S.C.  §  792a  et 
seq. 

Reason  for  Including  This  Entry 

Recent  dam  failures  demonstrate  a 
need  for  more  stringent  examination  of 
the  structural  soundness  of  project 
works,  and  for  the  establishment  of 
well-conceived  plans  to  protect  life  and 
property  if  a  dam  is  breached.  The 
purpose  of  this  rule  is  to  reassess  old 
and  possibly  outdated  dam  safety  rules, 
as  recommended  by  a  Presidential 
review  panel  and  other  authorities,  and 
revise  them  appropriately. 

Statement  of  Problem 

Under  §  10(c)  of  the  Federal  Power 
Act,  the  licensee  of  any  water  power 
project  within  the  jurisdiction  of  the 
Federal  Energy  Regulatory  Commission 
must  comply  with  regulations  that  the 
Commission  may  prescribe  “for  the 
protection  of  life,  health,  and  property.” 

On  December  27, 1965,  the 
Commission’s  predecessor  agency,  the 
Federal  Power  Commission  (FPC), 
issued  Order  No.  315,  establishing 
regulations  under  18  CFR  Part  12  for 
complete  safety  inspections  of  dams  and 
other  water-power-project  works  by 
independent  consultants  at  regular  5- 
year  intervals,  or  more  frequently  if 
necessary.  The  inspection  procedures 
the  FPC  established  by  Order  No,  315 
were  designed  to  supplement  routine 
prelicensing  inspections  supervised  by 
an  independent  consultant.  The  FPC 
chose  to  apply  the  inspection 
requirements  to  only  those  licensed 
projects  that  have  a  dam  exceeding  35 
feet  in  height  above  the  streambed,  or 
projects  with  a  gross  storage  capacity  of 
more  than  2,000  acre-feet. 

These  existing  dam  safety  regulations 
provide  only  for  the  5-year  inspection  of 
project  structures  and  equipment,  under 
the  guidance  of  an  independent 
consultant.  The  inspection  provisions, 
including  the  consultant’s  report  on  the 
inspection,  are  highly  generalized.  These 
regulations  make  no  provision  for 
procedures  to  be  followed  by  the 
licensee  in  the  event  of  an  emergency, 
for  warning  or  safety  devices,  for 
periodic  testing  of  spillways,  or  for  other 
measures  that  experience  has  shown  to 
be  important  for  protecting  the  public 
safety. 


This  rulemaking  accordingly  revises 
these  existing  18  CFR  Part  12  dam 
inspection  procedures,  and  replaces 
them  with  new  practices  and  procedures 
that  encompass  dam  inspections  by 
independent  consultants,  and  other 
procedures  for  a  successful  dam  safety 
program. 

This  rulemaking  also  expands  the 
safety  regulations  to  include  any  dam 
with  a  high-hazard  potential,  as  defined 
by  the  Corps  of  Engineers,  if  the 
Commission’s  regional  engineer 
determines  that  such  a  dam  needs  a 
consultant’s  inspection.  The  rule-making 
is  also  intended  to  improve  the  quality 
and  efficiency  of  the  Commission’s 
inspections,  to  improve  guidance  for  the 
5-year  inspections,  to  increase  use  of  the 
dam  inspection  career  training  plan,  and 
to  make  other  managerial 
improvements. 

Alternatives  Under  Consideration 

Among  various  alternatives  under 
consideration  are  these:  Should  all  dams 
be  subject  to  the  new  rules,  or  only 
those  exceeding  a  specific  height  or 
volume  capacity?  In  addition  to  dams 
meeting  the  specified  physical  criteria, 
the  Commission  is  inclined  to  apply  the 
rule  to  other  dams  which  may,  for 
various  reasons,  have  a  high-hazard 
potential.  Also  under  consideration  is 
the  cost,  benefit,  and  desirability  of  a 
“damage  reporting”  requirement;  For 
example,  should  licensees  have  to  report 
heavy  slides  on  their  dikes?  If  so.  within 
what  time  period  and  to  which  local. 
State,  or  Federal  agencies?  What  other 
kinds  of  injuries  or  events  might  weaken 
the  structure?  Should  they  be  reported 
also? 

Summary  of  Benefits 

Sectors  Affected:  State,  municipal,  and 
private  hydroelectric  power  projects 
within  the  jurisdiction  of  the 
Commission  with  a  gross  storage 
capacity  of  more  than  2,000  acre  feet, 
or  which  have  a  dam  with  a  high- 
hazard  potential  or  a  dam  which 
exceeds  35  feet  in  height  above  the 
streambed;  employees  at  these 
projects  and  persons  in  surrounding 
communities;  independent  engineering 
consulting  services;  the  Commission; 
and  the  general  public,  particularly 
users  of  hydroelectric  power. 

A  more  comprehensive  dam  safety 
program  should  result  in  increased 
public  safety.  It  will  help  ensure  a  high 
degree  of  quality  in  the  design, 
construction,  and  maintenance  of  water 
power  projects,  by  improving  the  quality 
and  efficiency  of  the  Commission’s 
inspections.  'The  rulemaking  should  help 
increase  public  confidence  in  dam 
safety,  and  further  encourage  the 
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increasing  development  and 
maintenance  of  hydroelectric  power,  a 
reliable  and  presently  underutilized 
source  of  energy  that  is  based  on 
renewable  resources. 

Summary  of  Costs 

Sectors  Affected:  State,  municipal,  and 
private  hydroelectric  power  projects 
which  have  potentially  high-hazard 
dams. 

The  costs  incurred  under  the  proposed 
rulemaking  should  not  be  any  greater  for 
dams  that  are  now  subject  to  the 
existing  18  CFR  Part  12  regulations. 

Dams  that  have  never  been  subject  to 
these  regulations — namely,  certain  high- 
hazard  dams — may  incur  an  additional 
cost  because  of  the  requirement  that 
outside  consultants  be  used  in  assessing 
the  structural  safety  of  a  facility. 

Overall,  the  Commission  believes  that 
the  proposed  regulations  should  not 
appreciably  increase  the  costs  of  dam 
safety. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

NPRM— May  28. 1980 
Final  Rule — August  1, 1980 
Regulatory  Analysis — See  NPRM  and 
Final  Rule  above 

Available  Documents 

Federal  Dam  Safety  Report  of  the 
Office  of  Science  and  Technology  Policy 
Independent  Review  Panel,  Executive 
Office  of  the  President,  December  6, 
1978.  Copies  of  this  document  are 
available  at  the  cost  of  reproduction 
from  the  Chief  of  Federal  Dam  Safety, 
Federal  Emergency  Management 
Agency.  909  Premier  Building,  1725  I 
Street,  N.W.,  Washington,  D.C.  20472. 

Agency  Contact 

Glenn  Berger 
Office  of  General  Counsel 
Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street  N.E. 
Washington,  D.C.  20426 
(202)  357-8033 


CHAPTER  2—ENVIRONMENT  AND 
NATURAL  RESOURCES 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Watershed  Protection  and  Flood 
Prevention  Program  (7  CFR  622)* 

Legal  Authority 

Watershed  Protection  and  Flood 
Prevention  Act  of  1954, 16  U.S.C.  §  1001 
et.  seq. 

Reason  for  Including  This  Entry 

The  Department  of  Agriculture 
believes  this  regulation  is  important  to 
improvement  of  program  performance  so 
as  to  achieve  maximum  reduction  in 
upstream  flood  damages  in  an 
economically  and  environmentally 
defensible  manner.  Emphasis  will  be 
given  to  minimizing  adverse  impacts  on 
wetlands  and  prime  farmlands  as  well 
as  to  the  integration  of  nonstructural 
alternatives  and  water  conservation 
measures  into  the  program. 

Statement  of  Problem 

The  Watershed  Protection  and  Flood 
Prevention  Act  authorizes  the  Secretary 
of  Agriculture  to  give  technical  and 
financial  help  to  sponsoring  local 
organizations  to  plan  and  install 
watershed  projects  to  prevent  erosion, 
sedimentation,  and  floodwater  damage: 
to  further  the  conservation, 
development,  use,  and  disposal  of  water; 
and  to  further  the  conservation  and 
proper  use  of  land.  Sponsoring  local 
organizations  consist  of  units  of  State 
and  local  government;  the  sponsoring 
local  organizations  for  a  watershed 
project  must  have  the  ability  under  State 
statutes  to  obtain  lands  for  project 
works  of  improvement,  bear  their  share 
of  the  cost  of  installation,  and  operate 
and  maintain  the  project — such  as  a 
dam — after  installation.  Some 
watershed  projects  benefit  urban  areas, 
but  most  are  located  in  rural  areas. 
Projects  provide  benefits  such  as  flood 
damage  reduction,  erosion  reduction, 
recreation,  irrigation,  and  water  supply 
and  conservation  to  rural  communities 
and  agricultural  areas. 

The  Watershed  Protection  and  Flood 
Prevention  Act  of  1954  indicates  that 
works  of  improvement  installed  with 
program  assistance  are  to  yield  benefits 
in  excess  of  their  costs.  Program 
activities  are  to  be  governed  by  rules 
and  regulations  issued  by  the  President. 
Among  other  things,  E.0. 10584  states 
that  the  Secretary  of  Agriculture  shall 
establish  criteria  for  the  formulation  and 
justification  of  plans  for  works  of 
improvement  and  criteria  for  the 


economic  and  engineering  soundness  of 
works  of  improvement  consistent  with 
the  provisions  of  the  Act  and  with 
policies,  rules,  and  regulations  issued  by 
the  President. 

Executive  Order  12044  and  the 
Secretary  of  Agriculture’s  Memorandum 
1955  require  that  the  rules  and 
regulations  for  all  programs  be 
systematically  reviewed  at  regularly 
specified  intervals.  In  keeping  with  this 
requirement,  as  well  as  the  President’s 
initiatives,  and  other  concerns,  the 
Department  of  Agriculture  (USDA)  has 
scheduled  for  review  the  rules  and 
regulations  governing  the  formulation, 
implementation,  and  operation  of 
watershed  projects. 

Alternatives  Under  Consideration 

USDA  will  deyelop  and  consider 
alternatives  to  help  resolve  issues  in 
each  of  the  problem  areas  (environment, 
economic  evaluation,  equity  aspects, 
and  safety  aspects),  and  to  iihprove  the 
performance  of  the  program  in  achieving 
its  objectives. 

The  review  will  consider  such  things 
as  the  appropriate  mix  of  structural  and 
nonstructural  alternatives  to  achieve 
flood  control,  appropriate  levels  of 
protection  to  achieve  national  flood 
damage  objectives,  and  appropriate 
levels  of  soil  and  water  conservation 
and  measures  to  be  used  to  achieve 
conservation  objectives. 

Summary  of  Benefits 

Sectors  Affected:  People  living  in 

existing  or  potential  watershed 

project  areas;  and  State  and  local 

governments. 

A  change  in  the  rules  and  regulations 
for  the  Watershed  Protection  and  Flood 
Prevention  Program  could  affect  people 
living  in  rural  and  urban  watersheds  of 
up  to  250,000  acres  that  have  erosion, 
sediment,  flood,  drainage,  irrigation, 
recreation,  or  water  supply  problems. 
The  units  of  local  government  that  might 
sponsor  a  watershed  project,  and 
therefore  be  affected,  include  the 
following:  soil  and  water  conservation 
districts;  conservancy  districts:  boards 
of  county  commissioners:  county 
councils;  water  districts;  natural 
resource  districts:  city,  town,  and  village 
councils:  State  departments  of  natural 
resources;  State  fish  and  wildlife 
departments:  and  State  park 
departments. 

USDA  will  analyze  the  benefits  of 
each  regulatory  alternative  considered 
for  each  problem  area  as  a  part  of  the 
regulatory  analysis  process.  The  sectors 
of  the  economy  and  groups  to  whom  the 
benefits  are  expected  to  accrue  will  also 
be  identified. 
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Summary  of  Costs 

Sectors  Affected:  People  living  in 

existing  or  potential  watershed 

project  areas:  and  State  and  local 

governments. 

Those  who  pay  the  costs  of  watershed 
projects,  both  monetary  and 
nonmonetary,  are  generally  the 
members  of  the  same  sectors  and  groups 
who  receive  the  benefits  of  the  program. 

USDA  will  analyze  the  costs  of  each 
regulatory  alternative  considered  for 
each  problem  area  as  a  part  of  the 
regulatory  analysis  process.  The  sectors 
of  the  economy  and  groups  to  whom  the 
costs  are  expected  to  accrue  will  also  be 
identified.  Alternatives  considered  in 
the  regulatory  review  will  include  those 
which  would  allocate  costs  specifically 
to  those  who  benefit  from  the  program. 

Related  Regulations  and  Actions 

Internal:  1.  Compliance  with  NEPA 
(National  Environmental  Protection 
Act).  Procedures  for  SCS-Assisted 
Programs.  7  CFR  650.1 

2.  Compliance  with  NEPA,  Related 
Environmental  Concerns,  Flood  Plain 
Management,  7  CFR  650.25 

3.  Support  Activities,  Compliance  with 
NEPA,  Pl'otection  of  Wetlands,  7  CFR 
650.26 

4.  Procedures  for  the  Protection  of 
Archaeological  and  Historical  Properties 
Encountered  in  SCS-Assisted  FVograms, 

7  CFR  656 

5.  Prime  and  Unique  Farmlands,  7  CFR 
657.  Describes  prime  and  unique 
farmlands  and  states  policy  for 
protecting  and  preserving  them  for 
agricultural  use. 

External:  1.  Principles  and  Standards  for 
Planning  Water  and  Related  Land 
Resources — Water  Resources  Council 
(WRC) 

2.  Procedures  for  Evaluation  of 
Natural  Economic  Development  Benefits 
and  Costs  in  Water  Resources 
Planning — WRC 

3.  Executive  Order  10584,  "Rules  and 
Regulations  Relating  to  Administration 
of  the  Authority  of  the  Watershed 
Protection  and  Flood  Prevention  Act.” 

Active  Government  Collaboration 

During  the  study  of  rules  and 
regulations  for  the  watershed  program, 
USDA  will  coordinate  applicable 
changes  with  the  Water  Resources 
Council. 

Prior  to  initiating  review  of  the 
program,  USDA  will  develop  a  plan  for 
public  participation  by  the  public 
groups.  State  and  local  governmental 
groups,  and  other  Federal  agencies. 


Timetable 

USDA  will  not  complete  the  review  of 
rules  and  regulations  for  the  watershed 
program  until  the  Water  Resources 
Council  has  finalized  new  procedures 
for  planning  and  evaluating  water 
resource  projects.  The  present  schedule 
is  as  follows: 

Environmental  Quality  Manual — 
September  1980 

Supplement  to  National  Economic 
Development  Manual — September 
1980 

Review  of  the  rules  and  regulations  for 
watershed  projects  (7  CFR  Chapter  VI. 
Part  622)  is  scheduled  to  begin  in 
August  1980.  USDA  will  publish  notice 
of  the  start  of  this  study  in  the  Federal 
Register  at  that  time. 

NPRM — February  1981 
Final  rule — July  1981 
Draft  and  Final  Regulatory  Analyses — 
will  be  available  for  public  inspection. 

Available  Documents 

Watershed  Projects,  7  CFR  622;  40  FR 
12475,  March  19, 1975 
Revision  of  "Principles  and  Standards 
for  Planning  Water  and  Related  Land 
Resources,”  December  1979- 
Procedures  for  Evaluation  of  National 
Economic  Development  Benefits  and 
Costs  in  Water  Resources  Planning, 
December  1979 

Related  Regulations  and  Actions  Cited 
Above. 

Agency  Contact 

James  W.  Mitchell,  Director 
Watersheds  Division 
U.  S.  Department  of  Agriculture 
Soil  Conservation  Service 
P.  O.  Box  2890,  Room  5227,  South 
Building 

Washington,  D.C.  20013 
(202)  447-3527 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Butterfish 
Fishery  of  the  Northwest  Atlantic 
Ocean 

Legal  Authority 

The  Fishery  Conservation  and 
Management  Act  of  1976.  as  amended, 
16  U.S.C.  §  1801  et  seq. 

Reason  for  Including  This  Entry 

We  believe  these  regulations  are  of 
significant  public  interest  in  the  fishery 
management  area  under  the 
geographical  jurisdiction  of  the  Mid- 


Atlantic  Fishery  Management  Council. 
The  regulations  are  expected  to  result  in 
increases  in  productivity  and  profits  of 
some  groups  of  U.S.  fishermen. 

Statement  of  Problem 

Background  Information  on  Fishery 
Management  Plans 

The  Fishery  Conservation  and 
Management  Act  of  1976  (Act),  as 
amended,  established  a  national  fishery 
management  program  for  the 
conservation  and  management  of  fishery 
resources  which  are  subject  to  exclusive 
U.S.  management  authority  in  the 
fishery  conservation  zone  (FCZ).  The 
Fez  is  the  area  between  the  seaward 
boundary  of  each  coastal  state  and  a 
point  200  miles  from  the  baseline  used  to 
measure  the  territorial  sea.  Congress 
authorized  this  program  to  prevent 
overfishing,  rebuild  overfished  stocks, 
ensure  conservation  of  fishery  stocks, 
and  realize  the  full  potential  benefits  of 
the  Nation’s  fishery  resources  for 
present  and  future  generations.  To  meet 
these  objectives,  the  Act  calls  for  the 
preparation  of  fishery  management 
plans  (FMPs)  by  the  eight  Regional 
Fishery  Management  Councils  or,  under 
certain  conditions,  by  the  Secretary  of 
Commerce  (the  Secretary),  and  for  the 
review,  approval,  and  implementation  of 
these  FMPs  by  the  Secretary.  Each 
Council  has  the  authority  to  prepare  an 
FMP  for  each  fishery  within  its 
geographical  area  of  authority.  (A 
fishery  is  defined  as  one  or  more  stocks 
of  fish  identifiable  on  the  basis  of 
geographical,  scientific,  technical, 
recreational,,  and  economic 
characteristics).  Enforcement  of  the  Act. 
including  the  provisions  of  approved 
FMPs  and  the  implementing  regulations, 
is  the  joint  responsibility  of  the 
Secretary  and  the  Secretary  of 
Transportation  (who  oversees  the 
operations  of  the  Coast  Guard). 

The  Act  established  seven  National 
Standards  to  be  applied  by  both  the 
Council  and  the  Secretary  in  the 
preparation  and  review  of  any  FMP.  The 
National  Standards  require  that  FMPs 
be  designed  to:  (1)  achieve  the  optimum 
yield  of  a  stock  of  fish  (a  species, 
subspecies,  geographical  grouping,  or 
other  category  of  fish  capable  of  being 
managed  as  a  unit)  on  a  continuing 
basis:  (2)  use  the  best  scientific 
information  available:  (3)  manage  an 
individual  stock  of  fish  as  a  unit 
throughout  its  range:  (4)  be 
nondiscriminatory  between  residents  of 
different  states  (.assigning  fair  and 
equitable  fishing  privileges):  (5)  promote 
efficiency  in  harvesting  techniques  or 
strategies:  (6)  take  into  account  the 
variability  of  fishery  resources  and  the 
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needs  of  fishermen,  consumers,  and  the 
general  public;  and  (7)  minimize 
conservation  and  management  costs. 
Optimum  yield  (OY)  is  based  upon  the 
maximum  sustainable  yield  (MSY)  of  a 
fishery,  modified  by  relevant  economic, 
social,  or  ecological  factors.  The  MSY  is 
an  average,  over  a  reasonable  length  of 
time,  of  the  largest  catch  which  can  be 
taken  continuously  from  a  stock  under 
current  environmental  conditions. 

An  FMP  allows  foreign  fishing  fleets 
to  harvest  that  portion  of  the  OY  of  a 
fishery  which  will  not  be  harvested  by 
U.S.  fishermen.  To  participate  in  a  U.S. 
fishery  in  the  FCZ,  a  foreign  fishing 
vessel  must  have  a  permit  issued  by  the 
Secretary.  Each  permit  contains  a 
statement  of  the  conditions  and 
restrictions  with  which  the  foreign 
fishing  vessel  must  comply. 

Before  a  foreign  nation  may  obtain  a 
U.S.  fishing  permit,  it  must  sign  a 
Governing  International  Fishery 
Agreement  (GIFA).  This  agreement 
acknowledges  the  exclusive  fishery 
management  authority  of  the  United 
States  and  forms  a  binding  commitment 
of  that  nation  to  comply  with  the  terms 
and  conditions  specified  under  the  Act. 
Any  existing  international  agreements, 
other  than  GIFAs,  are  considered  valid 
only  if  they  were  in  effect  before  the  Act 
and  have  not  expired,  been 
renegotiated,  or  been  negated  in  any 
manner.  The  Secretary  of  State,  in 
cooperation  with  the  Secretary  of 
Commerce,  determines  the  allocation  of 
the  total  allowable  surplus  the  applicant 
nation  will  receive. 

The  Butterfish  FMP 

The  Mid-Atlantic  Fishery 
Management  Council  (the  Council)  has 
developed  an  FMP  for  the  butterfish 
fishery  of  the  Northwest  Atlantic  Ocean 
to  provide  a  framework  for  controlling 
the  catch  levels  of  U.S.  and  foreign 
fishing  fleets.  In  1978,  the  United  States 
began  to  export  significant  quantities  of 
butterfish  to  Japan.  The  development  of 
this  export  market  was  partially  caused 
by  reductions  in  the  total  allowable 
level  of  foreign  butterfish  catches  in  the 
FCZ  from  an  annual  average  level  of 
9,146  metric  tons  (mt)  between  1967- 
1976,  to  5,500  mt  in  1977,  and  4,000  mt  in 
1978  and  1979.  The  Council  anticipates 
that  the  growth  of  the  U.S.  butterfish 
fishery,  coupled  with  foreign  catches, 
can  eventually  lead  to  overfishing  and 
depletion  of  the  resource  if  it  does  not 
place  limits  on  the  total  harvest.  In 
addition,  the  Council  is  concerned  about 
the  foreign  catch  of  butterfish  in  the  FCZ 
because  it  is  an  unavoidable  bycatch  in 
a  directed  fishery  for  Atlantic  squid.  An 
uncontrolled  incidental  catch  of 
butterfish  could  adversely  affect  the 


harvesting  costs  of  U.S.  fishing  vessels 
by  reducing  butterfish  stock  densities. 

At  present,  the  butterfish  fishery  is 
being  managed  by  regulations 
implemented  through  a  Preliminary 
Fishery  Management  Plan  (PMP)  for 
Foreign  Trawl  Fisheries  of  the 
Northwest  Atlantic  developed  by  the 
Secretary.  Under  a  PMP,  however, 
regulations  may  be  implemented  to 
cover  only  foreign  fishing  operations  in 
the  FCZ.  By  preparing  an  FMP,  the 
Council  can  more  effectively  specify 
optimum  yield  and  management 
measures  for  both  domestic  and  foreign 
fishing  to  provide  a  stable  and 
comprehensive  management  regime  for 
butterfish.  Specific  management 
objectives  the  Council  identified  for  this 
fishery  are  as  follows:  (1)  promote  the 
growth  of  the  U.S.  butterfish  export 
industry:  (2)  minimize  the  cost  of 
harvesting  butterfish:  (3)  increase 
employment  opportunities  for  U.S. 
commercial  fishermen:  (4)  prevent 
exploitation  of  the  butterfish  resource 
beyond  the  level  that  produces  the 
maximum  sustainable  yield:  and  (5) 
minimize  costs  of  enforcement  and 
management  of  the  butterfish  resource. 

Alternatives  Under  Consideration 

In  the  process  of  preparing  the  FMP, 
the  Council  considered  alternative 
management  options  to  attain  the  plan’s 
objectives.  Before  making  a  final 
decision  on  a  particular  set  of 
management  options,  the  Council 
developed  a  draft  FMP  and  solicited, 
through  public  hearings  and  public 
comments,  the  advice  and 
recommendations  of  interested  persons, 
including  States,  and  commercial  and 
recreational  fishery  groups.  After  the 
Council  selected  the  preferred 
management  options,  it  prepared  a  final 
FMP  for  submission  to  the  Secretary  for 
review,  approval,  and  implementation. 

Alternative  management  options  the 
Council  considered  for  the  butterfish 
FMP  were  as  follows: 

(1)  Optimum  Yields  of  11,000  mt  or 
16,000  mt.  The  Council  proposed  an 
optimum  yield  of  11,000  mt.  The  Council 
estimated  U.S.  harvesting  and 
processing  capacity  at  7,000  mt,  and  set 
the  total  allowable  level  of  foreign 
fishing  (TALFF)  at  4,000  mt.  The  TALFF 
remains  unchanged  from  the  1978  and 
1979  PMPs.  Because  the  U.S.  fishery  is  in 
its  initial  stages  of  development,  the 
Council  believes  that  an  OY  of  16,000 
mt,  with  U.S.  capacity  set  at  7,000  mt 
and  a  TALFF  of  9,000  mt,  might  hinder 
U.S.  export  opportunities.  In  this  case, 
foreign  fleets  could  catch  Atlantic 
butterfish  rather  than  purchase  it  from 
U.S.  processors.  In  addition,  the  Council 
believes  that  a  TALFF  of  4,000  mt  is 


sufficient  to  allow  foreign  fleets  to 
harvest  their  squid  allocations,  as 
specified  in  the  FMP  for  Atlantic  squid. 

(2)  Continue  the  1979  PMP.  Under  this 
alternative  the  1979  PMP  prepared  by 
the  Secretary  would  remain  in  effect. 

This  PMP  proposed  an  optimum  yield  of 
16,000  mt,  a  U.S.  harvesting  and 
processing  capacity  of  12,000  mt,  and  a 
TALFF  of  4,000  mt.  The  continuation  of 
the  PMP  would  probably  result  in  a 
large  reallocation  of  butterfish  to  foreign 
fleets  at  the  end  of  the  1979-1980  fishing 
season.  This  reallocation  would  come 
from  any  uncaught  portion  of  the  U.S. 
allocation.  We  expect  such  a 
reallocation  to  have  an  adverse  impact 
on  the  U.S.  export  market  for  butterfish 
because  foreign  fleets  could  catch  the 
butterfish  instead  of  purchasing  it  from 
U.S.  firms. 

(3)  Different  Fishery  Management 
Units.  The  Council  considered  the 
following  management  units:  (a) 
butterfish  within  the  FCZ  north  of  Cape 
Hatteras  (3-200  miles);  (b)  butterfish 
within  all  U.S.  waters  north  of  Cape 
Hatteras  (0-200  miles);  and  (c)  all 
butterfish  under  U.S.  jurisdiction  north 
of  Cape  Hatteras.  The  Council  proposed 
option  (c)  because  it  covers  the  entire 
range  of  the  butterfish  stock  (territorial 
waters,  the  FCZ,  and  Canadian  waters). 
The  proposed  OY  is  based  on  this  option 
in  anticipation  of  a  U.S.-Canadian 
bilateral  fishing  agreement.  If  the  United 
States  and  Canada  fail  to  achieve  an 
agreement  during  the  1979-1980  fishing 
season,  then  the  management  unit  is  the 
same  as  option  (b). 

(4)  Fishing  Gear,  Fishing  Area,  and 
Fishing  Season  Restrictions.  The 
Council  believes  that  these  management 
measures  for  domestic  fishermen  are  not 
necessary  at  this  time  because 
overfishing  is  not  a  serious  problem. 

Summary  of  Benefits 

Sectors  Affected:  U.S.  commercial 

fishing  and  processing. 

The  FMP  will  ensure  conservation  of 
the  butterfish  fishery  in  the  Northwest 
Atlantic  Ocean.  We  also  expect  this 
FMP  to  increase  U.S.  exports  of  fishery 
products  and  employment  opportunities 
for  U.S.  commercial  fishermen.  U.S. 
processors  reported  that  exports  were 
negligible  in  1977  but  in  1978  increased 
to  2,400  mt.  The  exvessel  (dockside) 
value  of  the  exported  butterfish  was 
approximately  $2  million.  The  estimated 
value  of  the  processed  exports  ranges 
between  $3  to  $4  million.  Estimates  of 
exports  for  the  1979/1980  fishing  season 
are  not  yet  available. 

Under  the  FMP,  the  proposed  TALFF 
is  4,000  mt.  The  current  poundage  fee  for 
butterfish  is  3,5  percent  of  $626  per 
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metric  ton  as  specified  in  the  1980 
Foreign  Fishing  Fee  Schedule  (44  FR 
76295,  December  26, 1979)  established 
pursuant  to  the  Act.  The  TALFF  is 
expected  to  yield  $87,640  in  revenues  to 
the  U.S.  Treasury. 

Summary  of  Costs 

Sectors  Affected:  The  Mid-Atlantic 

Council;  NOAA’s  National  Marine 

Fisheries  Service;  and  the  Coast 

Guard. 

Management  costs  incurred  by  the 
Mid-Atlantic  Council  and  NOAA's 
National  Marine  Fisheries  Service  will 
be  limited  to  collecting  and  processing  ^ 
basic  fishery  data  for  monitoring  and 
revising  the  FMP.  These  costs  are 
expected  to  range  between  $10,000- 
$30,000  annually  (1980  dollars). 

The  Coast  Guard  will  incur  . 
enforcement  costs,  although  it  is  not 
possible  to  specify  the  actual  costs  for 
enforcement  of  the  butterfish  FMP 
because  of  the  Coast  Guard’s  concurrent 
responsibilities  for  other  FMPs  and 
PMPs.  Most  of  the  Coast  Guard's 
enforcement  costs  will  be  attributable  to 
surveillance  and  inspection  of  foreign 
fishing  vessels. 

Related  Regulations  and  Actions 

Internal:  Regulations  implementing 
the  FMP  for  the  squid  fishery  of  the 
Northwest  Atlantic  are  related  to  the 
butterfish  FMP  because  of  the  potential 
by  catch  of  butterfish  in  a  directed 
fishery  for  squid.  The  FMPs  for  Atlantic 
herring,  Atlantic  mackerel,  Atlantic 
groundfish,  and  the  PMP  for  silver  and 
red  hake  are  also  related  to  the 
butterfish  FMP,  because  these  fisheries 
are  part  of  the  same  general 
geophysical,  biological,  social,  and 
economic  setting.  Regulations  for  a 
particular  fishery  may  have  an  impact 
on  the  other  fisheries  by  causing 
transfers  of  fishing  effort.  Moreover,  the 
fisheries  of  the  Northwest  Atlantic  are 
interrelated  because  of  the  high 
potential  for  bycatches  of  nontarget 
species  in  a  directed  fishery  for  another 
species. 

External:  The  Council  reviewed  the 
Coastal  Zone  Management  Programs  of 
Massachusetts  and  Rhode  Island  for 
conflicts  with  the  butterfish  FMP  and 
found  no  conflicts  currently  exist. 

Active  Government  Collaboration 

The  Council  has  requested  comments 
on  the  butterfish  FMP  from  the 
Departments  of  Interior,  State,  and 
Transportation;  the  Environmental 
Protection  Agency;  the  coastal  States  of 
Maine  through  North  Carolina;  the  New 
England  and  South  Atlantic  Fishery 
Management  Councils;  and  various 
individuals  and  organizations. 


Timetable 

Final  Rule — June  1980 
Final  Rule  Effective — July  1980 

Available  Documents 

NPRM  (45  FR  21307,  April  1, 1980). 
Final  Environmental  Impact 
Statement/Fishery  Management  Plan  for 
the  Butterfish  Fishery  of  the  Northwest 
Atlantic  Ocean. 

Draft  Regulatory  Analysis  for  the 
Butterfish  Fishery  Management  Plan 
All  documents  are  available  for 
review  at  the  National  Marine  Fisheries 
Service,  Office  of  Resource 
Conservation  and  Management,  Plan 
Review  Division,  3300  Whitehaven 
Street,  Washington,  D.C,  20235. 

Agency  Contact 

Robert  A.  Siegel,  Staff  Economist 
National  Oceanic  and  Atmospheric  • 
Administration 

National  Marine  Fisheries  Service 
Plan  Review  Division,  F/CM6 
Washington,  D.C.  20235 
(202)  634-7449 


DOC-NOAA 

Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  for  the  Bering  Sea/ Aleutian 
Island  Area 

Legal  Authority 

The  Fishery  Conservation  and 
Management  Act  of  1976,  as  amended, 

16  U.S.C.  §  1801  et  seq. 

Reason  for  Including  This  Entry 

We  believe  these  regulations  are  of 
significant  public  interest  in  the  fishery 
management  area  under  the 
geographical  jurisdiction  of  the  North 
Pacific  Fishery  Management  Council. 

The  regulations  are  expected  to  provide 
the  framework  for  development  of 
underutilized  species  of  fish,  and  to 
rebuild  fishery  stocks  or  maintain  them 
at  productive  levels. 

Statement  of  Problem 

Background  Information  on  Fishery 
Mangement  Plans 

The  Fishery  Conservation  and 
Management  Act  of  1976  (Act),  as 
amended,  established  a  national  fishery 
management  program  for  the 
conservation  and  management  of  fishery 
resources  subject  to  exclusive  U.S. 
management  authority  in  the  Hshery 
conservation  zone  (FCZ).  The  FCZ  is  the 
area  between  the  seaward  boundary  of 
each  coastal  state  and  a  point  200  miles 
from  the  baseline  used  to  measure  the 
territorial  sea.  Congress  authorized  this 
program  to  prevent  overfishing,  rebuild 


overfished  stocks,  ensure  conservation 
of  fishery  stocks,  and  realize  the  full 
potential  benefits  of  the  Nation’s  fishery 
resources  for  present  and  future 
generations.  To  meet  these  objectives, 
the  Act  calls  for  the  preparation  of 
fishery  management  plans  (FMPs)  by  the 
eight  Regional  Fishery  Management 
Councils,  or  under  certain  conditions,  by 
the  Secretary  of  Commerce  (the 
Secretary),  and  for  the  review,  approval, 
and  implementation  of  these  FMPs  by 
the  Secretary.  Each  Council  has  the 
authority  to  prepare  an  FMP  for  each 
fishery  within  its  geographical  area  of 
authority.  (A  fishery  is  defined  as  one  or 
more  stocks  of  fish  identifiable  on  the 
basis  of  geographical,  scientific, 
technical,  recreational,  and  economic 
characteristics).  Enforcement  of  the  Act, 

,  including  the  provisions  of  approved 
FMPs  and  the  implementing  regulations, 
is  the  joint  responsibility  of  the 
Secretary  and  the  Secretary  of 
Transportation  (who  oversees  the 
operations  of  the  Coast  Guard). 

The  Act  established  seven  National 
Standards  to  be  applied  by  both  the 
Council  and  the  Secretary  in  the 
preparation  and  review  of  any  FMP.  The 
National  Standards  require  that  FMPs 
be  designed  to:  (1)  achieve  the  optimum 
yield  of  a  stock  of  Hsh  (a  species, 
subspecies,  geographical  grouping,  or 
other  category  of  fish  capable  of  being 
managed  as  a  unit)  on  a  continuing 
basis;  (2)  use  the  best  scientific 
information  available;  (3)  manage  an 
individual  stock  of  fish  as  a  unit 
throughout  its  range;  (4)  be 
nondiscriminatory  among  residents  of 
different  states  (assigning  fair  and 
equitable  fishing  privileges);  (5)  promote 
efficiency  in  harvesting  techniques  or 
strategies;  (6)  take  into  account  the 
variability  of  fishery  resources  and  the 
needs  of  fishermen,  consumers,  and  the 
general  public;  and  (7)  minimize  the 
costs  of  conservation  and  management 
measures.  Optimum  yield  (OY)  is  based 
upon  the  maximum  sustainable  yield 
(MSY)  of  a  fishery  modified  by  relevant 
economic,  social,  or  ecological  factors. 
The  MSY  is  an  average,  over  a 
reasonable  length  of  time,  of  the  largest 
catch  which  can  be  taken  continuously 
from  a  stock  under  current 
environmental  conditions. 

An  FMP  allows  foreign  fishing  fleets 
to  harvest  that  portion  of  the  optimum' 
yield  of  a  fishery  which  will  not  be 
harvested  by  U.S.  fishermen.  To 
participate  in  a  U.S.  fishery  in  the  FCZ,  a 
foreign  vessel  must  have  a  permit  issued 
by  the  Secretary.  Each  permit  contains  a 
statement  of  the  conditions  and 
restrictions  with  which  the  foreign 
fishing  vessel  must  comply. 
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Before  foreign  nations  may  obtain  a 
U.S.  fishing  permit,  it  must  sign  a 
Governing  International  Fishery 
Agreement  (GIFA).  This  agreement 
acknowledges  the  exclusive  fishery 
management  authority  of  the  United 
States  and  forms  a  binding  commitment 
of  that  nation  to  comply  with  the  terms 
and  conditions  specified  under  the  Act. 
Any  existing  international  agreements, 
other  than  GIFAs,  are  considered  valid 
only  if  they  were  in  effect  before  the  Act 
and  have  not  expired,  been 
renegotiated,  or  been  negated  in  any 
manner.  The  Secretary  of  State,  in 
cooperation  with  the  Secretary  of 
Commerce,  determines  the  allocation  of 
the  total  allowable  surplus  the  applicant 
nation  will  receive. 

The  Bering  Sea/ Aleutian  Island 
Croundfish  FMP 

The  North  Pacific  Fishery 
Management  Council  (the  Council)  has 
developed  an  FMP  for  the  groundfish 
fishery  of  the  Bering  Sea/Aleutian 
Island  area  off  the  coast  of  Alaska.  The 
stocks  covered  by  this  FMP  include 
Pacific  Ocean  perch,  Alaska  pollock. 
Pacific  cod,  yellowfin  sole,  turbots, 
sablefish,  other  flounders  and  flatfish, 
atka  mackerel,  squid,  and  other  species. 

The  FMP  for  the  groundfish  fishery  in 
the  Bering  Sea /Aleutian  Island  area 
would  replace  the  current  Preliminary 
Fishery  Management  Plan  (PMP).  This 
was  necessitated  by  the  PMP’s  lack  of 
coverage  of  a  domestic  groundfish 
fishery  and  by  the  potential  for 
incidental  catches  of  halibut  in  a 
directed  fishery  for  groundfish. 

The  FMP  addresses  four  problems: 
maintaining  stocks  currently  at  levels  of 
MSY;  rebuilding  depleted  stocks  to 
levels  of  abundance  producing  MSY; 
controlling  the  incidental  catch  of 
species  of  commercial  importance  to 
U.S.  fishermen:  and  establishing  an 
environment  conducive  to  development 
of  a  U.S.  groundfish  fishery. 

(7)  Maintaining  or  rebuilding  of 
stocks.  We  have  conducted  stock 
assessment  studies  on  the  following 
categories  of  Bering  Sea/Aleutian  Island 
groundfish  species:  Alaska  pollock. 
Pacific  halibut,  yellowfin  sole,  turbots, 
other  flatfishes,  Pacific  cod,  rockfishes, 
sablefish,  atka  mackerel,  squid,  and 
other  species.  With  the  exception  of 
Pacific  Ocean  perch.  Pacific  halibut,  and 
sablefish,  we  believe  all  other 
groundfish  species  in  the  Bering  Sea/ 
Aleutian  Island  area  to  be  at  levels  of 
abundance  equal  to  or  greater  than 
those  that  would  produce  MSY, 

We  consider  Pacific  Ocean  perch 
stocks  to  be  at  relatively  low  levels  of 
abundance  because  of  a  continuous 
'  decline  in  catch  per  unit  of  effort  (CPUE) 


since  1968,  a  drastic  reduction  in  the 
availability  of  all  sizes  of  ocean  perch 
between  1969-72,  a  heavy  dependence 
of  the  fishery  on  younger  fish,  and  the 
lack  of  any  evidence  of  a  strong 
incoming  year  class.  We  defined  the 
target  level  which  would  serve  the 
development  of  a  stock-rebuilding 
program  as  being  equal  to  MSY  (107,000 
metric  tons  [mt])  in  the  FMP.  Therefore, 
to  promote  rebuilding,  we  set  the 
allowable  biological  catch  (ABC =10,750 
mt)  of  Pacific  Ocean  perch  at  half  of  the 
current  equilibrium  yield  (EY =21,500 
mt).  The  ABC  is  a  seasonally 
determined  catch  that  may  differ  from 
MSY  for  biological  reasons.  The  EY  is 
the  annual  or  seasonal  harvest  which 
allows  the  stock  to  be  maintained  at 
approximately  the  same  level  of 
abundance,  apart  from  the  effects  of 
environmental  variation,  in  successive 
seasons  or  years. 

Pacific  halibut  stocks  have  declined 
sharply  in  the  eastern  Bering  Sea  since 
the  early  1960s.  Recent  surveys  indicate 
an  increase  in  the  abundance  of 
juveniles:  however,  abundance  is  still 
below  early  1960’s  levels.  An  allowable 
biological  catch  for  Pacific  halibut  was 
not  set  in  the  FMP  because  the  fishery  is 
currently  regulated  by  the  International 
Pacific  Halibut  Commission  (IPHC). 
Instead,  the  Council  specified  OY  for 
species  other  than  halibut  covered  by 
the  FMP  to  accommodate  rebuilding  of 
halibut  stocks.  Further,  the  Council 
proposed  halibut  savings  areas  (closed 
areas)  to  reduce  the  incidental  catch  of 
halibut.  It  is  important  to  note  that  the 
rebuilding  program  of  the  IPHC  is 
governed  by  a  philosophy  rather  than  a 
mandate  to  achieve  a  specified  stock 
size.  Specifically,  the  IPHC’s  concern  is 
focused  on  rebuilding  stocks  back  to 
levels  which  can  support  the  maximum 
catch,  given  the  biological  and  economic 
conditions  of  the  fishery. 

Analyses  of  CPUE  data  for  sablefish 
by  both  U.S.  and  Japanese  scientists 
show  a  declining  trend.  They  have 
interpreted  the  declining  trend  in  CPUE, 
coupled  with  catch  data,  as  indicating 
that  sablefish  stocks  in  the  eastern 
Bering  Sea/Aleutian  Region  are  at 
reduced  levels  of  abundance.  The 
Council  set  the  allowable  biological 
catch  for  sablefish  (5,000  mt)  at  38 
percent  of  the  estimated  MSY  (13,200 
mt)  to  facilitate  rebuilding  of  the  stock. 

[2]  Incidental  catch.  Current  fishery 
activity  directed  at  Bering  Sea 
groundfish  resources  is  dominated  by 
foreign  fishing  fleets.  While  foreign 
vessels  target  on  groundfish,  substantial 
numbers  of  halibut  and  crabs  (king  and 
Tanner)  are  taken  as  an  incidental 
catch.  Although  regulations  require  that 


these  species  be  released,  most  die  from 
injuries  received  during  capture.  In  the 
eastern  Bering  Sea,  we  estimated  the 
annual  yield  loss  of  halibut  due  to  the 
incidental  catch  by  foreign  vessels  to  be 
5,000  mt.  On  the  basis  of  1978  exvessel 
(dockside)  prices,  we  estimated  the 
potential  market  value  of  the  lost  halibut 
to  be  $11,550,000.  We  estimated  the 
incidental  catches  of  king  and  Tanner 
crab  during  1977  to  be  about  0.6  million 
and  17.5  million  crabs,  respectively.  The 
magnitude  of  halibut  and  crab  losses 
indicates  that  optimum  yields,  total 
allowable  levels  of  foreign  fishing,  and 
domestic  allowable  harvests  established 
in  the  FMP  can  affect  several  important 
domestic  fisheries, 

(5)  Development  of  a  U.S.  groundfish 
fishery.  Many  U.S.  fishing  interests 
perceive  the  presence  of  fleets  of  large 
foreign  trawlers  as  an  impediment  to  the 
development  of  a  domestic  groundfish 
trawl  fishery  in  the  Bering  Sea  because 
of  the  possibility  of:  (a)  preemption  of 
favored  grounds  by  concentrations  of 
foreign  vessels  that  are  two  to  three 
times  the  size  of  the  largest  U.S. 
trawlers,  and  (b)  competition  for  fish  by 
foreign  vessels  that  can  apparently 
operate  successfully  at  levels  of 
abundance  and  average  fish  sizes  that 
are  less  than  those  required  for 
economic  operation  of  domestic 
trawlers. 

Management  objectives  for  the 
groundfish  fishery  in  the  Bering  Sea/ 
Aleutian  Island  area  are  as  follows: 

(a)  Continue  rebuilding  the  halibut 
resource  so  that  a  viable  halibut  longline 
(a  type  of  gear  with  hooks  attached  to  a 
long  rope  suspended  from  buoys)  fishery 
is  again  available  to  American 
fishermen; 

(b)  Rebuild  depleted  groundfish  stocks 
to,  and  maintain  healthy  groundfish 
stocks  at,  levels  of  abundance  that  will 
produce  MSY; 

(c)  Provide  an  opportunity  for  U.S. 
involvement  in  the  Bering  Sea /Aleutian 
Island  groundfish  fishery,  limited  only 
by  the  OY  of  individual  species  and 
objectives  (a)  and  (b)  above;  and 

(d)  Allow  foreign  participation  in  the 
fishery,  consistent  with  objectives  (a), 
(b),  and  (c),  above. 

Alternatives  Under  Consideration 

In  the  process  of  preparing  the  FMP, 
the  Council  considered  alternative 
management  options  to  attain  the  plan’s 
objectives.  Before  making  a  final 
decision  on  a  particular  set  of 
management  options,  the  Council 
developed  a  draft  FMP  and  solicited, 
through  public  hearings  and  public 
comments,  the  advice  and 
recommendations  of  all  interested 
persons,  including  States,  and 
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commercial  and  recreational  fishery 
groups.  After  the  Council  selected  the 
preferred  management  options,  it 
prepared  a  final  FMP  for  submission  to 
the  Secretary  for  review,  approval,  and 
implementation. 

{2}  Continue  the  1979  PMP.  Under  this 
alternative,  the  1979  PMP  would  be 
extended  to  cover  the  1980  fishing 
season.  However,  a  PMP  can  only 
regulate  foreign  fishing.  As  a  result,  the 
North  Pacific  Fishery  Management 
Council  would  not  be  able  to  develop 
regulations  to  permit  the  rebuilding  of 
depleted  stocks  or  to  control  the 
incidental  catch  of  species  of 
commercial  importance  to  U.S. 
fishermen  (halibut,  king  crab,  and 
Tanner  crab). 

[2]  Develop  an  FMP.  The  FMP 
developed  by  the  North  Pacific  Fishery 
Management  Council  contains 
management  measures  specifying  OY 
for  the  total  fishery  (1,559,226  metric 
tons  [mt]),  domestic  allowable  harvest 
(56,100  mt),  reserves  (73,324  mt).  and  the 
total  allowable  level  of  foreign  fish 
(TALFF)  (1,429,802  mt).  The  Council  set 
optimum  yields  for  Pacific  Ocean  perch 
and  sablefish  at  levels  which  should 
result  in  rebuilding  these  stocks  to  MSY 
levels.  The  Council  also  set  the  domestic 
allowable  harvest  at  a  level  consistent 
with  the  production  expectations  of  both 
U.S.  harvesters  and  processors. 

To  prevent  the  OY  from  being 
exceeded  without  hindering  unexpected 
domestic  fishery  development  (an 
•unanticipated  increase  in  U.S.  catching 
capability  and  intent),  500  mt  or  5 
percent  of  the  OY  (whichever  is  greater) 
of  each  species  will  be  held  in  “reserve” 
for  allocation  later  in  the  fishing  season 
on  the  basis  of  domestic  need.  Unless 
specifically  withheld  by  the  National 
Marine  Fisheries  Service  Alaska 
Regional  Director,  acting  with  the  advice 
of  the  North  Pacific  Council,  up  to  25 
percent  of  the  reserve  of  each  species 
can  be  released  to  TALFF  every  two 
months,  beginning  with  the  end  of  the 
second  month  of  the  fishing  year.  Initial 
TALFFs  for  each  species  were 
determined  by  subtracting  the  sum  of 
domestic  allowable  harvest  and  reserve 
from  optimum  yield. 

Additional  management  measures 
selected  by  the  Council  included;  (1) 
seasonal  area  closures  for  U.S.  trawlers 
in  fishing  grounds  where  juvenile  halibut 
are  known  to  concentrate;  (2)  statistical 
reporting  requirements;  and  (3)  permit 
requirements  and  area  closures  for 
foreign  fishing  vessels. 

(3)  Areas  Closed  to  Foreign  Fishing. 
The  Council  considered  several  area 
closure  alternatives  applicable  to 
foreign  fishing  fleets.  These  areas  cover 
the  "Winter  Halibut-savings  areas,"  the 


Petrel  Bank,  and  fishing  grounds  off  the 
western  portions  of  the  Aleutian  Islands. 
If  we  allowed  foreign  fishing  in  these 
areas  during  the  specified  time  periods, 
there  would  be  a  continuation  of 
incidental  halibut  catches.  Although 
these  areas  are  known  to  contain  large 
concentrations  of  juvenile  halibut,  we 
are  unable  to  quantify  the  halibut  yield 
losses. 

Summary  of  Benefits 

Sectors  Affected:  U.S.  commercial 

fishing,  processing,  and  exporting  in 

Alaska;  and  the  general  public. 

The  optimum  yield  of  1,559,226  mt  set 
by  the  1980  FMP  represents  an  increase 
of  133,156  mt  over  the  OY  of  1,426,070  mt 
specified  in  the  1979  PMP,  There  were 
also  increases  in  the  domestic  allowable 
harvest  (46,100  mt),  reserves  (71,224  mt), 
and  the  TALFF  (15,832  mt).  We  have 
estimated  that  foreign  nations  could  pay 
$11.9  million  in  vessel  and  privilege  fees 
to  fish  in  the  Bering  Sea/Aleutian  Island 
area  in  1980. 

At  present,  there  is  insufficient 
information  to  quantify  the  economic 
effects  of  this  FMP  on  U.S.  fishermen 
and  processors.  Projections  of  domestic 
catches  are  not  reliable  for  the  fishery 
because  there  has  been  only  a  limited 
amount  of  effort  directed  at  the 
harvesting  of  groundfish  by  U.S. 
fishermen  in  the  Bering  Sea/ Aleutian 
Island  area.  However,  the  preferential 
U.S.  allocation  of  groundfish  allows 
opportunity  for  expansion  of  U.S. 
harvests  as  rapidly  as  the  private  sector 
is  willing  to  invest  in  the  fishery.  The 
U.S.  allocation  will  permit  the  continued 
harvest  of  groundfish,  which  are  used  as 
crab  bait,  as  well  as  the  implementation 
of  pilot  projects  for  food-fish  production. 
If  these  projects  are  successful,  there 
may  be  an  opportunity  for  expansion  of 
U.S.  exports  of  seafood  products. 

This  FMP  will  ensure  the  conservation 
of  the  groundfish  fishery  for  the  Bering 
Sea/Aleutian  Island  area. 

We  also  expect  economic  benefits 
from  the  rebuilding  of  stocks  to  levels  of 
high  abundance  or  to  MSY  levels.  There 
are  potential  reductions  in  the  cost  of 
harvesting  fish  because  of  larger  CPUE 
(i.e.,  greater  productivity).  Additionally, 
there  is  a  strong  consumer  demand  for 
halibut  products.  A  rebuilt  stock,  under 
proper  management,  will  enable  the 
catch  of  the  fishery  to  expand  and 
increase  the  supply  of  halibut  for  the 
U.S.  consumer. 

A  biological  benefit  of  rebuilding 
depleted  fish  stocks  is  the  maintenance 
of  a  large  amount  of  genetic  variability 
in  the  stock  to  increase  its  chances  of 
adapting  to  changes  in  the  environment. 
Also,  there  is  the  benefit  of  stabilizing 
the  fishable  population  to  reduce  the 


likelihood  of  sharp  yearly  variations  in 
the  harvest. 

Summary  of  Costs 

Sectors  Affected:  The  State  of  Alaska; 
NOAA;  and  the  Coast  Guard. 

We  project  the  annual  cost  of 
implementing  the  FMP  at  $5,574,000 
(1979  dollars).  Of  this  total,  the  cost  of 
the  foreign  fishery  observer  program  of 
$370,000  will  be  reimbursed  to  the  U.S. 
Treasury  by  foreign  governments.  The 
remaining  $5,204,000  is  divided  among 
the  National  Oceanic  and  Atmospheric 
Administration  ($493,000),  for 
administrative  and  data  collection  costs, 
the  State  of  Alaska  ($11,000)  for  data 
collection  costs,  and  the  Coast  Guard 
($4.7  million)  for  ship  and  aerial  patrols. 

Related  Regulations  and  Actions 

Internal:  Provisions  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  §  1361  et  seq.),  have  a  bearing  on 
this  FMP  through  restrictions  on  killing 
or  harvesting  seals  and  sea  lions  (50 
CFR  Part  216),  which  may  prey  on  fish 
already  captured  in  nets.  The  FMP  for 
Groundfish  in  the  Gulf  of  Alaska  (43  FR 
17242,  April  22, 1978)  has  implementing 
regulations  designed  to  minimize  the 
incidental  catch  of  halibut.  In  addition, 
the  directed  catch  of  halibut  is 
controlled  by  the  Convention  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  North  Pacific  Ocean  and  Bering  Sea 
(5  U.S.C.  5). 

External:  The  Alaska  Department  of 
Fish  and  Came  and  the  Alaska  Limited 
Entry  Commission  issue  regulations 
which  control  the  harvest  of  fishery 
resources  in  State  territorial  waters  (0-3 
miles)  off  the  coast  of  Alaska. 

Active  Government  Collaboration 

We  requested  comments  on  this  FMP 
from  the  Environmental  Protection 
Agency;  the  Marine  Mammal 
Commission;  the  Departments  of 
Agriculture,  Interior,  State,  and 
Transportation,  as  well  as  several  State 
governments. 

Timetable 

Final  Rule — May-June  1980 
Final  Rule  Effective — June-July  1980 

Available  Documents 

NPRM — (44  FR  66356,  November  19, 
1979) 

The.  Draft  Environmental  Impact 
Statement  and  Fishery  Management 
Plan  for  the  Groundfish  Fishery  in  the 
Bering  Sea/Aleutian  Island  area 
Draft  Regulatory  Analysis  for  the  FMP 
All  documents  are  available  for 
review  at  the  National  Marine  Fisheries 
Service,  Office  of  Resource 
Conservation  and  Management,  Plan 
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Review  Division,  3300  Whitehaven 
Street,  Washington,  D.C.  20235. 

Agency  Contact: 

Robert  A.  Siegel,  Staff  Economist 
National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service 
Plan  Review  Division,  F/CM6 
Washington,  D.C.  20235 
(202)  634-7449 


DOC-NOAA 

Regulations  Implementing  a  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico,  United 
States  Waters 

Legal  Authority 

The  Fishery  Conservation  and 
Management  Act  of  1976,  as  amended, 

16  U.S.C.  §  1801  et  seq. 

Reason  for  Including  This  Entry 

We  believe  these  regulations  are  of 
significant  public  interest  in  the  fishery 
management  area  under  the 
geographical  jurisdiction  of  the  Gulf  of 
Mexico  Fishery  Management  Council. 
These  regulations  are  expected  to 
increase  productivity  in  the  shrimp 
fishery. 

Statement  of  Problem 

Background  Information  on  Fishery 
Management  Plans 

The  Fishery  Conservation  and 
Management  Act  of  1976,  as  amended, 
established  a  national  fishery 
management  program  for  the 
conservation  and  management  of  fishery 
resources  which  are  subject  to  exclusive 
U.S.  management  authority  in  the 
fishery  conservation  zone  (FCZ).  The 
FCZ  is  the  area  between  the  seaward 
boundary  of  each  coastal  state  and  a 
point  200  miles  from  the  baseline  used  to 
measure  the  territorial  sea.  Congress 
authorized  this  program  to  prevent 
overfishing,  rebuild  overfished  stocks, 
ensure  conservation  of  fishery  stocks, 
and  realize  the  full  potential  benefits  of 
the  Nation’s  fishery  resources  for 
present  and  future  generations.  To  meet 
these  objectives,  the  Act  calls  for  the 
preparation  of  fishery  management 
plans  (FMPs)  by  the  eight  Regional 
Fishery  Management  Councils  or,  under 
certain  conditions,  by  the  Secretary  of 
Commerce  (the  Secretary),  and  for  the 
review,  approval,  and  implementation  of 
these  FMPs  by  the  Secretary.  Each 
Council  has  the  authority  to  prepare  an 
FMP  for  each  fishery  within  its 
geographical  area  of  authority.  (A 
fishery  is  defined  as  one  or  more  stocks 
of  fish  identifiable  on  the  basis  of 


geographical,  scientific,  technical, 
recreational,  and  economic 
characteristics).  Enforcement  of  the  Act, 
including  the  provisions  of  approved 
FMPs  and  promulgated  regulations,  is 
the  joint  responsibility  of  the  Secretary 
and  the  Secretary  of  Transprotation 
(who  oversees  the  operations  of  the 
Coast  Guard). 

The  Act  established  seven  National 
Standards  to  be  applied  by  both  the 
Councils  and  the  Secretary  in  the 
preparation  and  review  of  an  FMP.  The 
National  Standards  require  that  FMPs 
be  designed  to:  (1)  achieve  the  optimum 
yield  of  a  stock  of  fish  (a  species, 
subspecies,  geographical  grouping,  or 
other  category  of  fish  capable  of  being 
managed  as  a  unit)  on  a  continuing 
basis;  (2)  use  the  best  scientific 
information  available:  (3)  manage  an 
individual  stock  of  fish  as  a  unit 
throughout  its  range;  (4)  be 
nondiscriminatory  among  residents  of 
different  states  (assigning  fair  and 
equitable  fishing  privileges);  (5)  promote 
efficiency  in  the  harvesting  techniques 
or  strategies:  (6)  take  into  account  the 
variability  of  fishery  resource  and  the 
needs  of  fishermen,  consumers,  and  the 
general  public:  and  (7)  minimize 
conservation  and  management  costs. 
Optimum  yield  (OY)  is  based  upon  the 
maximum  sustainable  yield  (MSY)  of  a 
fishery,  modified  by  relevant  economic, 
social,  or  ecological  factors.  The  MSY  is 
an  average,  over  a  reasonable  length  of 
time,  of  the  largest  catch  which  can  be 
taken  continuously  from  a  stock  under 
current  environmental  conditions. 

An  FMP  allows  foreign  fishing  fleets 
■to  harvest  that  portion  of  the  OY  of  a 
fishery  which  will  not  be  harvested  by 
U.S.  fishermen.  To  participate  in  a  U.S. 
fishery  in  the  FCZ,  a  foreign  vessel  must 
have  a  permit  issued  by  the  Secretary. 
Each  permit  contains  a  statement  of  the 
conditions  and  restrictions  with  which 
the  foreign  fishing  vessel  must  comply. 

Before  a  foreign  nation  may  obtain  a 
U.S.  fishing  permit,  it  must  sign  a 
Governing  International  Fishery 
Agreement  (GIFA).  This  agreement 
acknow'ledges  the  exclusive  fishery 
management  authority  of  the  United 
States  and  forms  a  binding  commitment 
of  that  nation  to  comply  with  the  terms 
and  conditions  specified  under  the  Act. 
Any  existing  international  agreements, 
other  than  GIFAs,  are  considered  valid 
only  if  they  were  in  effect  before  the  Act 
and  have  not  expired,  been 
renegotiated,  or  been  negated  in  any 
manner.  The  Secretary  of  State,  in 
cooperation  with  the  Secretary  of 
Commerce,  determines  the  allocation  of 
the  total  allowable  surplus  the  applicant 
nation  will  receive. 


The  Shrimp  FMP 

The  Gulf  of  Mexico  Fishery 
Management  Council  (the  Council)  has 
developed  an  FMP  for  the  U.S.  shrimp 
fishery  in  the  Gulf  of  Mexico.  Target 
species  comprising  the  shrimp  fishery 
include  brown  shrimp,  white  shrimp, 
pink  shrimp,  and  royal  red  shrimp. 
Seabobs  and  rock  shrimp  are  caught 
incidental  to  the  target  species. 

Shrimp  is  the  single  most  valuable 
fishery  in  the  United  States  measured  by 
the  exvessel  value  of  the  reported  catch 
(the  value  of  the  catch  at  dockside).  In 
1979,  the  U.S.  fleet  landed  93,722  metric 
tons  (mt)  of  shrimp  in  the  Gulf  of  Mexico 
with  an  exvessel  value  of  $378  million. 
Total  value  of  all  U.S.  landings  in  1979 
(exclusive  of  catches  off  foreign  coasts) 
was  $2.08  billion  (2.68  million  mt). 

The  Gulf  Council  identified  the 
following  major  problems  in  the  shrimp 
fishery. 

1.  Conflict  Among  User  Groups  on 
Fishing  Areas  and  Harvest  Size  of 
Shrimp.  The  commercial  shrimp  fishing 
fleet  consists  of  small  boat  operations 
restricted  to  inland  bays  and  shallow 
water  offshore  areas,  and  larger  vessels 
which  can  fish  in  the  territorial  seas  and 
the  FCZ.  In  these  fleets,  some  vessels 
prefer  small-size  shrimp  while  othjsr 
vessels  focus  on  the  larger  size  (higher 
valued)  shrimp.  Gulf  State  regulations 
control  the  shrimp  catch  in  the  territorial 
sea;  however,  there  are  no  regulations  in 
the  FCZ  to  reflect  the  size  preferences  of 
the  different  segments  of  the  shrimp 
fishing  fleet. 

2.  Discard  of  Shrimp  by  Culling. 
Several  states  have  laws  which  restrict 
the  size  (i.e.,  the  number  of  shrimp  per 
pound)  at  which  shrimp  can  be  legally 
landed  and  marketed.  Often,  illegal  size 
shrimp  are  inadvertently  caught  and 
subsequently  discarded  (culled).  There 
is  a  high  mortality  of  these  discarded 
shrimp,  and  this  lowers  the  yield  from 
the  shrimp  fishery. 

3.  The  Continuing  Decline  in  the 
Quality  and  Quantity  of  Estuarine  and 
Associated  Upland  Habitats.  The 
alteration  of  the  natural  environment 
has  destroyed  some  of  the  habitat  of 
shrimp  in  their  postlarvae  and  juvenile 
stages.  Alterations  include:  (1) 
impoundments  which  prevent  the 
movement  of  shrimp:  (2)  bulkheading, 
which  seals  off  critical  marsh  water  or 
mangrove  water  interface:  and  (3) 
diversion  of  freshwater  which  changes 
the  salinity  factor  of  natural  areas.  Most 
of  these  physical  areas  are  outside  the 
FCZ  and.  therefore,  not  under  the  direct 
jurisdiction  of  the  Council.  However,  the 
Council  is  encouraging  State  and 
Federal  government  agencies  to  protect 
these  critical  habitat  areas,  and  has 
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established  a  special  committee  to 
monitor  and  research  this  problem. 

4.  Lack  of  Basic  Data  Needed  for 
Effective  Management.  Although 
statistical  data  covering  the  shrimp 
fishery  of  the  Gulf  of  Mexico  is  more 
complete  than  for  many  other  Gulf 
fisheries,  a  shortage  of  information 
regarding  the  optimum  harvest  sizes, 
seasons,  marketing  information,  and 
marketing  sector  analysis  still  exists. 

Alternatives  Under  Consideration 

In  the  process  of  preparing  the  FMP, 
the  Council  considered  alternative 
management  options  to  resolve  the 
problems  in  the  shrimp  fishery.  Before 
making  a  final  decision  on  a  particular 
set  of  management  options,  the  Council 
developed  a  draft  FMP  and  solicited, 
through  public  hearings  and  public 
comments,  the  advice  and 
recommendations  of  all  interested 
persons,  including  States,  and 
commercial  and  recreational  fishery 
groups.  After  the  Council  selected  the 
preferred  management  options,  it 
prepared  a  final  FMP  for  submission  to 
the  Secretary  for  review,  approval,  and 
implementation.  The  following 
alternatives  are  a  partial  listing  of  the 
options  considered  in  the  shrimp  FMP. 

(1)  Permanent  Closure  of  the 
“Tortugas  Shrimp  Sanctuary.  ”  This 
option  would  close  to  fishing  the 
Tortugas  Shrimp  Sanctuary  which 
serves  as  a  sanctuary  for  pink  shrimp  in 
the  Tortugas  and  Sanibel  shrimping 
grounds.  The  State  of  Florida  has  closed 
part  of  the  Tortugas  sanctuary  in  its 
territorial  waters  to  shrimp  fishing: 
however,  the  sanctuary  also  extends 
into  the  FCZ  where  Florida  does  not 
have  jurisdiction  over  fishing  vessels  of 
other  States.  The  objective  of  this  option 
is  to  eliminate  the  capture  and 
subsequent  mortality  of  undersized 
shrimp.  As  a  result,  the  average  size  and 
availability  of  shrimp  is  expected  to 
increase  in  the  fishing  grounds  beyond 
the  sanctuary. 

(2)  Closure  of  the  Territorial  Sea  of 
Texas  and  the  Adjacent  U.S.  FCZ  to 
Shrimp  Fishing.  The  Department  of 
Commerce  will  close  the  FCZ  at  the 
same  time  that  the  State  of  Texas  closes 
its  territorial  sea.  Closure  normally 
occurs  June  1  to  July  15;  however,  the 
effects  of  environmental  conditions  on 
shrimp  growth  may  necessitate  a  15-day 
flexibility  in  the  closing  and  opening 
dates.  We  expect  this  option  to  increase 
the  yield  of  shrimp  and  to  eliminate 
waste  due  to  discarding  of  undersized 
brown  shrimp  in  the  FCZ.  Studies 
indicate  that  closure  would  protect  the 
smaller  shrimp  until  they  have  grown  to 
a  more  valuable  size. 


(3)  Seasonal  Closure  of  the  FCZ  off 
the  Texas  Coast  out  to  either  20 
Fathoms  or  30  Nautical  Miles.  The  State 
of  Texas  usually  closes  its  territorial  sea 
from  June  1  through  July  15.  Extension  of 
the  closed  season  to  either  20  fathoms  or 
30  nautical  miles  is  intended  to  reduce 
the  discard  (biological  waste)  of  small 
brown  shrimp  in  the  territorial  sea  and 
the  FCZ  associated  with  Texas  during 
the  May  through  August  period. 

(4)  Spawning  Area  Closures.  The 
Council  considered  several  management 
measures  which  would  protect  shrimp 
from  being  harvested  during  spawning 
periods.  These  measures  included  area 
and  seasonal  closures  and  the 
establishment  of  sanctuaries.  However, 
the  Council  did  not  propose  any  of  these 
measures  because  our  data  did  not 
support  a  biological  advantage  from 
protecting  spawning  shrimp.  Our 
scientists  have  not  established  a  strong 
relationship  between  the  number  of 
spawners  and  number  of  recruits  into 
the  fishery. 

(5)  Other  Management  Options.  The 
Council  considered  a  wide  range  of 
management  measures  concerning 
minimum  sizes,  different  seasons,  entry 
restrictions,  and  different  gear  types. 
These  measures  were  rejected  because 
they  could  result  in  high  enforcement 
costs,  impose  economic  burdens  on 
fishermen,  or  have  no  biological 
benefits. 

The  two  major  management  measures 
selected  by  the  Council  are  closure  of 
the  Tortugas  Shrimp  Sanctuary  and  the 
closure  of  the  U.S.  FCZ  at  the  same  time 
that  Texas  closes  its  territorial  sea  to 
brown  shrimping. 

Summary  of  Benefits 

Sectors  Affected:  U.S.  commercial 

fishing  and  processing:  and  the 

general  public. 

We  have  determined  jointly  with  the 
Council  that  management  of  the  shrimp 
stocks  in  the  FCZ  is  expected  to  provide 
a  higher  yield  of  shrimp  in  both  weight 
and  value  than  by  taking  no  action.  In 
the  absence  of  an  FMP,  there  would 
continue  to  be  waste  from  culling  and 
discarding  of  small  shrimp,  conflicts 
among  users,  and  inadequate  statistical 
information  to  monitor  the  fishery. 

We  expect  that  the  expansion  of  the 
Tortugas  Shrimp  Sanctuary  beyond  the 
Florida  territorial  sea  will  result  in  an 
increase  in  pink  shrimp  landings  of  1 
million  pounds.  This  increase  is  due  to  a 
combination  of  two  factors:  (1)  growth  in 
undersized  shrimp  (smaller  than  69  tails 
to  the  pound):  and  (2)  reductions  in 
discarded  (culled)  shrimp.  We  estimate 
the  total  exvessel  value  of  the  increased 
landings  at  $2.43  million  (1978  dollars). 

In  addition,  we  expect  a  positive  effect 


on  the  economic  efficiency  of  the  shrimp 
fleet:  i.e.,  landings  per  vessel  should 
increase,  assuming  effort  remains 
constant.  However,  as  revenues 
increase,  more  shrimp  vessels  could  be 
attracted  into  the  fishery  and  have  a 
negative  impact  on  economic  efficiency 
in  the  long  run. 

Closure  of  the  FCZ  off  the  Texas 
coast,  when  a  substantial  portion  of  the 
brown  shrimp  weigh  less  than  a  count  of 
65  tails  to  the  pound,  is  expected  to 
result  in  an  increase  in  landings  of  2.1 
million  pounds.  This  increase  includes 
0.5  million  pounds  from  the  growth  of 
smaller  shrimp  and  1.6  million  pounds 
due  to  use  of  previously  discarded 
shrimp  which  now  can  be  marketed.  The 
exvessel  value  of  the  increase  in 
landings  is  estimated  at  $7.1  million 
(1978  dollars).  The  reason  for  the  large 
increase  in  value  is  that  the  Texas 
closure  shuts  down  the  fishery  for  45 
days,  which  allows  the  shrimp  to  attain 
a  larger,  more  valuable  size.  In  the  short 
run,  we  expect  the  economic  efficiency 
of  the  fleet  to  increase  as  a  result  of  the 
availability  of  more  and  larger  sized 
shrimp  for  a  given  level  of  effort. 

The  Council  did  not  propose  the  20 
fathom  and  30  nautical  mile  closure 
alternatives.  Although  these  measures 
would  reduce  biological  waste,  they 
would  create  substantial  enforcement 
problems  for  the  Coast  Guard  and 
National  Marine  Fisheries  Service  in 
monitoring  the  limited  closure  areas. 
Closure  of  the  FCZ  was  the  least 
expensive  enforcement  alternative. 

Summary  of  Costs 

Sectors  Affected:  U.S.  commercial  and 

recreational  fishing  and  processing: 

and  the  Federal  government. 

We  estimate  the  government’s  costs 
associated  with  the  implementation  and 
enforcement  of  the  shrimp  FMP  at  $1.7 
million  (1980  dollars).  These  cost 
estimates  include  $543,000  for 
enforcement,  $374,000  for  data  system 
development,  and  $782,000  for  annual 
data  system  operation. 

The  statistical  reporting  system 
involves  surveys  of  fishermen  and 
processors.  We  have  not  yet  established 
the  sampling  strategy  for  the  surveys 
and,  therefore,  do  not  have  estimates  of 
reporting  burdens. 

Related  Regulations  and  Actions 

Internal:  The  shrimp  FMP  is  related.to 
the  stone  crab  FMP  which  establishes  a 
seasonal  boundary  line  to  resolve  gear 
conflicts.  The  shrimp  FMP  is  also  related 
to  the  draft  coastal  migratory  pelagic 
resources  (mackerel)  FMP  and  the  draft 
reef  fish  FMP  through  the  incidental 
catch  of  groundfish  and  reef  fish  by 
shrimp  fishing  gear.  The  incidental  catch 
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of  sea  turtles,  which  are  taken  by  shrimp 
trawling  operations,  is  regulated  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  §  1531  et  se^).  The  shrimp  FMP 
also  attempts  to  be  consistent  with  the 
Marine  Mammal  Protection  Act  of  1972. 
(16  U.S.C.  §  1361  et  seq). 

External:  The  States  of  Texas, 
Louisiana,  Mississippi,  Alabama,  and 
Florida  regulate  the  catch  of  shrimp  in 
their  respective  territorial  seas. 

.Active  Government  Collaboration 

We  have  requested  comments  on  the 
draft  FMP  from  Federal  and  state 
agencies.  Regional  Fishery  Management 
Councils,  Fisheries  Associations  and 
Commissions,  Sea  Grant  Advisory 
Services,  and  the  general  public.  We 
also  work  closely  with  the  U.S.  Fish  and 
Wildlife  Service  to  protect  sea  turtle 
populations. 

Timetable 

NPRM  (Assuming  FMP  Approval) — May 
1980 

Final  Rule — August  1980 

Final  Rule  Effective — September  1980 

Available  Documents 

Draft  Regulatory  Analysis  for  the 
Shrimp  Fishery  Management  Plan 
Draft  Environmental  Impact 
Statement  and  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  Gulf 
of  Mexico. 

Final  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of  Mexico 
All  documents  are  available  for 
review  at  the  National  Marine  Fisheries 
Service,  Office  of  Resource 
Conservation  and  Management,  Plan 
Review  Division,  Washington,  D.C. 
20235. 

Agency  Contact 

Robert  A.  Siegel,  Staff  Economist 
National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service 
Plan  Review  Division,  F/CM6 
Washington,  D.C.  20235 
(202)  634-7449 


DOC-NOAA-OFFICE  OF  COASTAL 
ZONE  MANAGEMENT 

Channel  Islands  Marine  Sanctuary 
Regulations  (15  C.F.R.  Part  935) 

Legal  Authority 

Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972,  §  302(f),  16 
U.S.C.  §  1432(f). 

Reason  for  Including  This  Entry 

The  Office  of  Coastal  Zone 
Management  (OCZM)  believes  these 
proposed  regulations  are'  important 
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because  the  regulations  are  of  great 
public  interest.  The  area  involved  has 
significant  ecological  and  recreational 
values  and  may  have  considerable  oil 
and  gas  development  potential,  resulting 
in  particularly  complex  management 
questions. 

Statement  of  Problem 

The  waters  immediately  around  the 
northern  Channel  Islands  and  Santa 
Barbara  Island  off  the  coast  of 
California  support  an  extraordinary 
assemblage  of  marine  mammals; 
numerous  seabirds,  including  the 
endangered  brown  pelican;  and 
important  fishery  resources,  including 
kelp  and  shellfish.  Until  recently,  these 
waters  have  been  left  relatively 
untouched  by  human  activity  because  of 
their  distance  from  the  populous 
mainland.  Transportation  and  recreation 
use  of  the  Santa  Barbara  Channel  is 
increasing,  however,  placing  pressure  on 
these  natural  resources. 

Title  III  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 

(16  U.S.C.  §  §  1431-1434)  authorizes  the 
Secretary  of  Commerce,  after 
consultation  with  appropriate  Federal 
agencies,  and  with  Presidential 
approval,  to  designate  ocean  areas 
having  distinctive  conservation, 
recreational,  ecological,  or  aesthetic 
values  as  marine  sanctuaries,  and  issue 
necessary  and  reasonable  regulations  to 
protect  the  resources  in  these  areas. 

Based  on  different  recommendations 
submitted  by  the  Resources  Agency  of 
the  State  of  California,  the  National 
Park  Service,  and  the  County  of  Santa 
Barbara,  and  on  hearings  held  by  the 
California  Coastal  Commission,  the 
Office  of  Coastal  Zone  Management 
(OCZM)  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
considering  designating  a  marine 
sanctuary  in  the  waters  around  the 
northern  Channel  Islands  and  Santa 
Barbara  Island.  This  would  be  the  first 
sanctuary  designated  since  1975,  and 
since  the  President’s  Environmental 
Message  of  1977,  which  directed 
expansion  of  the  program.  We  prepared 
a  Draft  Environmental  Impact  Statement 
(DEIS)  on  the  proposed  action  in 
November  1979,  and  are  now  preparing 
a  Final  Environmental  Impact  Statement 
(FEIS).  The  FEIS  will  discuss  the 
integrated  management  program  which 
designation  of  a  marine  sanctuary  will 
provide.  If  we  designate  the  area  as  a 
sanctuary,  we  will  institute  programs  for 
research,  assessment,  and  monitoring  of 
the  important  resources  of  the  site, 
programs  for  education  of  the  public 
about  the  value  of  the  resources  and  the 
potential  for  harm  from  certain 
activities;  engage  in  long-term  planning 


and  coordination  of  programs;  and  issue 
necessary  regulations.  We  published  an 
NPRM  in  the  Federal  Register  on 
December  5, 1979,  and  are  evaluating 
comments  from  the  public.  These 
comments,  the  FEIS,  and  consultations 
with  other  Federal  agencies  may  affect 
the  final  scope  and  content  of  the 
regulations.  The  regulations  we  discuss 
here  represent  NOAA’s  current  position. 

The  alternative  we  prefer  for  a 
sanctuary  extends  6  nautical  miles  (nmi) 
(11.1  kilometers)  seaward  from  the  mean 
high  tide  line  around  the  Channel 
Islands  (San  Miguel  Island,  Santa  Rosa 
Island,  Santa  Cruz  Island,  Anacapa 
Island,  Santa  Barbara  Island,  Castle 
Rock,  and  Richardson  Rock).  We  have 
proposed  that  we  regulate  the  following 
activities  within  the  sanctuary  that  have 
potentially  harmful  impacts  on  the 
resources  of  the  area; 
oil  and  gas  operations 
discharging  or  depositing  any 
substance  into  the  sanctuary  waters 
alteration  of  or  construction  on  the 
seabed 

navigation  and  operation  of  vessels 
(other  than  fishing  and  kelp  harvesting 
vessels) 

disturbing  marine  mammals  and  birds 
by  aircraft  overflights  below  1,000  ft. 

(305  meters) 

removal  or  otherwise  deliberate  harm 
to  cultural  or  historical  artifacts 
Generally  we  would  prohibit  these 
activities  throughout  the  sanctuary 
except  for  navigation  which  would  be 
prohibited  only  for  limited  types  of 
vessels,  such  as  cargo  and  offshore 
supply  vessels,  and  only  within  1  mile  of 
the  islands.  Construction  is  prohibited 
within  2  miles  of  the  islands  only. 

Although  many  agencies  currently 
regulate  or  have  authority  over  aspects 
of  these  activities  and  over  the  natural 
resources  of  the  waters,  the  focus  of 
their  responsibilities  differs  from  that  of 
the  marine  sanctuary  program,  which  is 
to  protect  the  area’s  ecosystem.  Further, 
individual  agencies  evaluate  individual 
impacts  of  various  activities  which 
might  affect  the  resources,  and 
cumulative  impacts  may  be  overlooked. 
Moreover,  without  marine  sanctuary 
regulations,  certain  activities  which 
could  potentially  be  damaging,  such  as 
the  disposal  of  trash  in  sanctuary 
waters,  are  not  subject  to  any  regulatory 
authority.  Finally,  as  a  result  of 
designation  as  a  marine  sanctuary, 
additional  enforcement  resources  could 
become  available  for  the  area. 

Alternatives  Under  Consideration 

The  major  alternatives  are  to  (1) 
designate  or  (2)  not  designate  a  marine 
sanctuary.  The  effects  of  designation  are 
explained  above.  Nondesignation  could 
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result  in  environmental  degradation 
because  of  the  projected  increase  in  use 
of  these  waters  and  the  lack  of  any 
specific  protective  mechanism  for  this 
area.  A  number  of  restrictions  which 
apply  under  existing  State  and  Federal 
laws  would  continue  to  apply  to  the 
activities  in  question  (see  Related 
Regulations  and  Actions):  hov%rever,  lack 
of  coordination  could  reduce  their 
effectiveness. 

Another  alternative  would  be  to 
designate  a  smaller  or  larger  sanctuary 
than  that  proposed,  which  could  range 
from  a  sanctuary  extending  3  nmi  from 
the  limit  of  the  territorial  waters  around 
the  Channel  Islands  to  an  area  including 
the  entire  Santa  Barbara  Channel  and  ' 
extending  12  nmi  around  the  islands.  A 
smaller  area  would  not  provide 
adequate  protection  to  sensitive 
resource  areas.  Providing  adequate 
management  for  any  larger  area  is 
considered  unfeasible  as  well  as 
economically  unrealistic.  Within  any 
area  proposed,  there  are  a  number  of 
alternatives  for  the  activities  subject  to 
regulation  and  the  nature  of  the 
restriction  placed  on  each  activity. 

Summary  of  Benefits 

Sectors  Affected:  Channel  Islands  and 
the  Santa  Barbara  Island;  commercial 
fishing;  recreational  fishers,  boaters 
and  other  users  of  the  area;  nearby 
tourist  industry;  general  public;  and 
endangered  species  and  marine  life. 
Marine  sanctuary  designation  would 
result  in  enhanced  preservation  of 
ecological,  recreational,  and  esthetic 
resources,  particularly  endangered 
species,  marine  mammals  and  birds,  and 
the  habitats  of  these  populations. 

Fishing  and  recreation  activities,  two 
major  sources  of  income  for  the  region, 
also  depend  on  the  continued  health  of 
the  marine  resources  of  the  area.  In 
1975,  commercial  fishermen  landed 
12,248,000  pounds  of  fish  and  shellfish 
from  the  waters  around  the  northern 
Channel  Islands  and  Santa  Barbara 
Island.  The  California  Department  of 
Fish  and  Game  reported  that  187,500 
angler  days  occurred  in  the  Channel 
(from  partyboats)  in  1970,  with  a  catch 
of  over  500,000  fish  and  estimated, 
related  expenditures  of  nearly  $2.3 
million  in  1973.  Most  of  these 
expenditures  occur  on  the  mainland 
rather  than  on  the  islands.  The 
designation  of  a  marine  sanctuary  in 
these  waters  would  help  assure 
protection  for  the  natural  resources 
upon  which  these  economic  activities 
partially  depend. 

Our  proposed  prohibition  of  petroleum 
operations  on  any  leases  in  the 
proposed  sanctuary  area  acquired  on  or 
after  the  effective  date  of  the  sanctuary 


designation  will  ensure  a  partial  buffer 
of  6  nmi  between  petroleum 
development  and  nearshore  marine 
mammal  and  fish  habitats,  recreational, 
and  other  resources.  The  buffer  would 
provide  increased  time  and  distance  for 
natural  forces  to  weather  and  volatilize 
oil  spills  and  for  at-sea  cleanup  and  oil 
spill  containment.  The  buffer  also 
reduces  the  visual  and  acoustic 
disturbances  of  petroleum  development 
which  affect  both  the  marine  mammals 
and  seabirds,  and  the  aesthetic  qualities 
of  the  islands. 

The  proposed  prohibition  of 
discharges  and  littering  will  enhance  the 
area’s  aesthetic  features  and  will  reduce 
the  threat  to  living  marine  resources  in 
the  sanctuary  from  such  deposits.  The 
suggested  restrictions  on  alteration  of  or 
construction  on  the  seabed  and  on 
navigation  and  operation  of  vessels  and 
aircraft  will  reduce  disturbance  of 
marine  mammals  and  seabirds,  which 
could  affect  their  behavior  and  possibly 
their  reproductive  success.  The 
proposed  prohibition  on  removing  or 
harming  historical  or  cultural  artifacts 
will  preserve  these  resources  for  future 
study. 

Summary  of  Costs 

Sectors  Affected:  Federal  government; 

the  State  of  California;  and  oil  and  gas 

extraction. 

These  proposed  regulations  will 
impose  minimal  costs  except  for  those 
caused  by  the  prohibition  on  oil  and  gas 
operations  under  any  lease  if  executed 
after  the  effective  date  of  the 
regulations.  The  extent  of  these  costs  is 
unclear  for  the  following  reasons: 

First,  reliable  data  on  the  hydrocarbon 
reserves  within  the  sanctuary  is  not 
available.  Approximately  half  of  the 
proposed  sanctuary  has  never  been 
considered  for  leasing  and  NOAA  has 
no  resource  estimates  in  these  areas.  In 
the  remaining  half,  there  are  54  tracts. 
The  54  tracts  include  11  which  are 
leased  already,  and  thus,  not  subject  to 
the  proposed  regulations;  and  43 
unleased  tracts,  24  of  which  the 
Department  of  the  Interior’s  Bureau  of 
Land  Management  considered  for  Lease 
Sale  No.  48,  and  then  withdrew,  and  19 
tracts  on  which  the  leases  have  expired 
due  to  insufficient  attempts  at 
development.  For  the  24  withdrawn 
tracts,  the  U.S.  Geological  Survey  has 
estimated  reserves  of  5.7  million  barrels 
of  oil  and  8.9  billion  cubic  feet  of  gas. 
These  figures  are  the  only  available 
indication  of  the  total  oil  and  gas 
resources  in  the  proposed  sanctuary 
area. 

Secondly,  the  extent  to  which  the 
United  States  will  forego  any  resources. 


whatever  their  potential,  as  a  result  of 
the  proposed  prohibition  is 
questionable.  At  least  some  of  the 
available  reserves  could  be  recovered 
by  slant  drilling  from  outside  the 
sanctuary,  despite  any  prohibition. 
Furthermore,  in  many  areas  where 
recovery  of  oil  and  gas  will  be 
unfeasible  under  the  prohibition,  it 
might  be  blocked  by  other  agencies 
independent  of  any  sanctuary 
regulation.  For  instance,  the  State  of 
California  prohibits  oil  and  gas 
development  within  its  waters 
surrounding  the  five  islands  in  the 
proposed  sanctuary.  The  Department  of 
the  Interior  has  already  withdrawn  24 
tracts  in  response  to  comments  by  the 
State  of  California.  The  number  of  tracts 
it  would  actually  offer  for  lease  cannot 
be  predicted. 

Finally,  to  the  extent  that  the  capital 
available  for  the  development  of  oil  and 
gas  reserves  in  the  Southern  California 
Bight  can  be  directed  to  other  tracts 
outside  the  sanctuary,  the  costs 
attributable  to  the  prohibition  would  be 
minimal.  No  effect  on  supply  would  be 
felt  until  such  time  as  excess  capital  is 
available.  The  reserves  in  the  sanctuary 
would  not  be  destroyed  or  permanently 
lost  because  of  the  proposed  regulation; 
they  could  be  available  in  the  future  if 
modifications  in  regulations  are 
instituted. 

The  petroleum  industry  would  forego 
any  profits  it  could  otherwise  realize 
from  the  development  of  the  affected 
tracts.  Oil  companies  that  have  leased 
tracts  in  the  area  include  Texaco, 
Chevron,  Exxon,  Mobil,  Continental, 
Union,  Phillips,  and  Champlin.  However, 
as  discussed  above,  in  the  short  term 
this  prohibition  will  impose  only  minor 
losses,  if  any,  on  the  industry,  because 
operators  can  channel  their  capital  for 
exploration  and  development  to  other 
areas  of  the  Southern  California  Bight  in 
which  industrial  interest  appears 
stronger. 

Other  primary  sectors  affected  are  the 
Federal  government  and  the  State  of 
California  because  of  the  loss  of 
possible  revenue  from  lease  sales.  It  is 
likely  that  the  industry  will  not  bid  on 
affected  tracts  located  completely 
within  the  sanctuary  if  BLM  offers  those 
tracts  in  future  lease  sales,  and  will 
either  not  bid  or  will  offer  reduced  bids 
on  tracts  located  partially  within  the 
sanctuary.  As  we  explained  above,  we 
cannot  estimate  the  actual  loss  of 
revenues  at  this  time.  The  Department  of 
the  Interior  estimated  the  social  value  of 
the  24  tracts  removed  from  Sale  48  to  be 
$1  million  based  on  the  reduced  USGS 
resource  estimates.  The  social  value  is 
the  saving  gained  by  producing  oil 
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domestically  rather  than  importing  it. 

The  Federal  government  obtains  most  of 
these  savings  through  leases,  royalties, 
and  taxes.  As  oil  prices  rise,  the  social 
value  of  hydrocarbon  reserves  will  rise 
as  well. 

Finally,  development  on  tracts  and 
portions  of  tracts  within  six  nmi  of  the 
Islands  which  industry  has  already 
leased  would  have  to  meet  certain 
provisions  for  oil  spill  containment 
equipment  in  excess  of  those  imposed 
by  uses.  However,  because  it  is  likely 
that  in  many  cases  the  California 
Coastal  Commission  would  also  require 
identical  equipment,  NOAA’s  minimum 
may  not  impose  any  additional  cost. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  A  number  of  State  and 
Federal  agencies  have  regulatory 
authority  over  the  activities  and 
resources  subject  to  the  proposed 
regulations.  The  major  ones  are: 

State 

(A)  The  California  Coastal  Act  of 
1976,  Cal.  Publ.  Res.  Code  §  3000  et  seq. 
establishes  comprehensive  policies  for 
the  protection  of  coastal  resources  and 
the  management  of  orderly  economic 
development.  These  policies  apply  to 
activities  within  State  waters  and  to 
Federal  activities  and  federally  licensed 
or  funded  activities  with  requisite 
effects  on  the  coastal  zone. 

(B)  The  California  Fish  and  Game 

Code,  §  1580  et  seq.,  establishes  $ 

ecological  reserves  in  a  portion  of  the 
proposed  sanctuary.  Within  these 
reserves,  the  State  can  control  activities 
that  threaten  the  resources. 

(C)  The  Water  Quality  Control  Act, 

Cal.  Water  Code  §  13300  et  seq., 
regulates  water  quality  in  State  waters, 
particularly  in  Areas  of  Special 
Biological  Significance  which  the  State 
designates  within  1  nmi  from  the 
islands. 

(D)  The  Cunningham-Shell  Tidelands 
Act,  as  amended,  Cal.  Pub.  Res.  Code 

§  6850  et  seq.,  establishes  State 
regulation  of  offshore  oil  and  gas 
development.  The  California  legislature 
has  created  an  oil  and  gas  sanctuary 
generally  prohibiting  oil  and  gaS 
development  within  3  nmi  of  the  islands, 
except  for  Santa  Barbara  Island. 

Federal 

(A)  The  Fishery  Conservation  and 
Management  Act,  16‘U.S.C.  §  1801  et 
seq.,  provides  for  fishery  management 
between  3  and  200  miles. 

(B)  The  Endangered  Species  Act,  16 
U.S.C.  §§  1531-1543,  provides  protection 
for  listed  species,  several  of  which  are 
located  within  the  proposed  sanctuary. 


(C)  The  Marine  Mammal  Protection 
Act,  16  U.S.C.  §  136  et  seq.,  provides  for 
the  protection  and  management  of 
marine  mammals. 

(D)  The  Clean  Water  Act,  33  U.S.C. 

§  1342,  authorizes  the  Environmental 
Protection  Agency  to  issue  National 
Pollution  Discharge  Elimination  System 
(NPDES)  permits  regulating  the 
discharge  of  any  pollutant  into 
navigable  water  from  a  point  source. 

(E)  The  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  §  1331  efseg.,. gives  the 
Secretary  of  the  Interior  primary 
responsibility  for  managing  OCS  oil  and 
gas  activities,  while  requiring  a  variety 
of  measures  to'mitigate  impacts  and 
protect  living  marine  resources. 

Active  Government  Collaboration 

The  Office  of  Coastal  Zone 
Management  (OCZM)  has  worked 
closely  with  the  State  of  California  on 
the  development  of  this  proposal.  We 
have  written  an  Issue  Paper  at  the 
request  of  the  State,  and  a  DEIS  as  the 
direct  result  of  the  recommendation  of 
the  State.  We  sent  two  representatives 
from  State  and  local  governments  copies 
of  the  Issue  Paper,  preliminary  draft . 
chapters  of  the  DEIS,  the  DEIS,  the 
NPRM,  and  all  other  applicable 
documents.  OCZM  has  contracted  with 
the  State  for  the  State  to  study 
appropriate  management  measures, 
including  joint  State/Federal  sanctuary 
management. 

OCZM  met  with  Federal  agencies  on 
January  23  and  April  13, 1979,  in 
accordance  with  the  directions  of  the 
Council  on  Environmental  Quality,  to 
determine  the  issues  involved.  OCZM 
invited  the  Departments  of  Energy  and 
Interior,  the  Environmental  Protection 
Agency,  the  Coast  Guard,  and  the  Navy 
to  be  cooperating  agencies  in  the 
preparation  of  the  DEIS. 

OCZM  regulations  require  active 
consultation  with  all  relevant  agencies 
throughout  the  remaining  process  (15 
CFR  922.24(b),  922.25,  and  922.26(a))  (44 
FR  44831,  July  31, 1979). 

Timetable 

Notice  of  Availability  of  Final 

Environmental  Impact  Statement — 

May  1980. 

Final  Rule — June  1980. 

Final  Rule  Effective — July  1980. 
Regulatory  Analysis — not  required. 

Available  Documents 

Transcripts  of  the  following  meetings 
are  also  available  from  the  Agency 
Contact  noted  below: 

Public  workshop  in  Santa  Barbara, 
California — ^April  1978 


Public  comment  on  Issue  Paper 
(California  Coastal  Commission 
hearings) — February,  March,  April,  1979 
Issue  Paper  on  Possible  California 
Marine  Sanctuary  Sites,  December  1978. 

NPRM — 44  FR  69971,  December  5, 
1979 

Draft  Environmental  Impact 
Statement — December  5, 1979 

Agency  Contact: 

JoAnn  Chandler,  Director 

Sanctuaries  Program 

Office  of  Coastal  Zone  Management 

3300  Whitehaven  Street  N.W. 

Washington,  D.C.  20235 

(202)  634^236 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Surface  Management  of  Mining  Claims 
Located  on  the  Public  Lands  (43  CFR 
3809) 

Legal  Authority 

Revised  Statutes,  §  2319,  30  U.S.C. 

§  22. 

Revised  Statutes,  §  2478,  30  U.S.C. 

§  1201. 

The  Federal  Land  Policy  and 
Management  Act  of  1976.  §  §  302(b)  and 
603(c),  43  U.S.C.  §  1701  et  seq. 

Reason  for  Including  This  Entry 

The  Department  of  the  Interior  (DOI) 
believes  that  these  rules  and  regulations 
are  important  because  they  will  afford 
the  public  lan^s  a  degree  of  protection 
from  activities  carried  on  pursuant  to 
the  1872  Mining  Law,  while  at  the  same 
time  imposing  the  least  possible  burden 
on  the  mining  public. 

Statement  of  Problem 

The  1872  Mining  Law  gave  individuals 
the  right  to  go  on  the  public  lands  to 
explore  for  and  develop  hard  rock 
minerals.  This  right  has  gone 
unregulated  since  it  was  granted  in  1872. 
In  the  period  since  1872,  thousands  of 
mining  claims  have  been  located  and 
developed  on  the  public  lands  with  little 
or  no  regard  for  their  environmental 
impact  on  the  public  lands. 

The  objective  of  these  regulations  is  to 
ensure  environmental  protection  to  the 
public  lands  and  their  resources  by 
preventing  undue  and  unnecessary 
degradation  of  the  public  lands  that  may 
be  caused  by  careless  mining  practices, 
while  haying  a  minimal  effect  on  the 
legitimate  mining  industry. 

Alternatives  Under  Consideration 

At  the  heart  of  the  question  of  how 
much  control  the  Department  of  the 
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Interior  can  exercise  over  the  mining  of 
hardrock  minerals  on  the  public  lands  is 
the  right  granted  by  the  1672  Mining  Law 
to  anyone  who  wishes  to  enter  the 
public  lands  for  the  purpose  of  exploring 
for  and  developing  hardrock  minerals. 
The  alternatives  the  Department  of  the 
Interior  is  considering  vary  from  the 
present  non-control  to  the  most  stringent 
control  possible  without  denying  an 
individual  the  right  of  entry  that  the  1872 
Mining  Law  grants. 

The  primary  method  the  Department 
is  considering  as  a  method  of  regulation 
is  setting  a  threshold  or  level  of 
permissible  mining  activity  that  will  be 
allowed  without  requiring  an  individual 
to  obtain  a  permit  from  the  Bureau  of 
Land  Management  to  engage  in  mining 
activity.  The  principal  alternatives  have 
to  do  with  the  level  of  the  threshold  for 
the  allowed  activity.  Once  it  determines 
the  allowed  level,  the  Department  of  the 
Interior  will  require  a  permit  for  all 
mining  activity  that  exceeds  that  level. 
Since  the  Department  has  never 
regulated  this  activity  before,  we  have 
no  estimate  of  the  number  of  individuals 
the  regulations  will  affect.  It  is  clear  that 
the  lower  the  level  of  activity  that  the 
Department  allows  without  a  permit,  the 
higher  will  be  the  number  of  individuals 
the  regulation  will  affect. 

The  aim  of  the  regulations  is  to 
balance  the  right  of  entry  permitted  by 
the  law  against  the  need  to  protect  the 
public  lands,  to  the  greatest  extent 
possible,  from  unnecessary  degradation. 

In  determining  the  level  of  mining 
activity  that  the  Department  of  the 
Interior  will  allow  without  imposing  a 
requirement  for  a  permit,  the 
Department  has  worked  closely  with  all 
sectors  of  the  mining  industry.  State  and 
local  governments,  and 
environmentalists. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

This  regulation  will  benefit  all 
members  of  the  public  who  use  the 
public  lands  for  general  purposes, 
particularly  those  in  the  public  land 
states  of  the  West. 

The  resultant  benefits  of  this  action 
could  include  reduced  air  pollution, 
cleaner  water,  acceptable  landscape 
management,  and  better  road  locations 
and  designs.  There  also  could  be 
improved  protection  of  soils;  plants; 
animals;  survey  monuments;  areas  of 
critical  environmental  concern;  and 
cultural,  historical,  and  scientific 
resources.  In  addition,  there  could  be 
improvements  in  waste  disposal,  and 
Bre  prevention  and  control. 


Summary  of  Costs 

Sectors  Affected:  Professional  and 
nonprofessional  hardrock  mineral 
mining;  and  the  general  public. 

This  regulation  will  directly  affect  all 
members  of  the  public  who  engage  in 
mining  of  hardrock  minerals  on  the 
public  lands  either  as  a  profession  or  as 
a  hobby,  and  the  general  public. 

The  Department  of  the  Interior  cannot 
estimate  the  extent  of  the  economic 
effects,  because  this  activity  has  never 
been  regulated  and  there  is  no  basis  for 
determining  the  number  of  individuals, 
number  of  mines,  or  areas  that  the 
regulations  will  affect.  The  costs 
involved  can  be  balanced  against  the 
worth  of  environmentally  protected 
public  lands  and  the  increased  costs  of 
minerals  that  the  protection  extended  by 
the  implementation  of  regulations  will 
cause.  Rough  estimates  of  the  costs  per 
operation  for  reclamation  have  ranged 
from  less  than  $5,000  to  over  $12,000. 

The  general  public  will  be  affected  to 
the  extent  these  compliance  costs  are 
passed  on  to  the  public. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 

There  have  been  consultations  with 
the  Department  of  Agriculture  so  that 
the  Department  of  the  Interior 
regulations  will  be  as  consistent  as 
possible  with  those  published  by  the 
Forest  Service.  The  Environmental 
Protection  Agency  will  be  involved 
through  the  review  of  an  environmental 
impact  statement  related  to  the 
preparation  of  these  regulations. 

Timetable 

Final  Environmental  Impact  Statement — 
August  1980 

Final  Rulemaking — September  1980 
Available  Documents 

Surface  Management  of  Public  lands 
under  the  Mining  Laws,  NPRM — 
December  6, 1976,  Department  of  the 
Interior,  Bureau  of  Land  Management. 

Surface  Management  of  Public  Land 
Under  the  Mining  Laws,  NPRM — March 
3, 1980,  Department  of  the  Interior, 
Bureau  of  Land  Management. 

Draft  Environmental  Assessment  of 
the  Impact  of  Proposed  Regulations  for 
Surface  Management  of  Public  Land 
Under  the  Mining  Laws  as  noted  in  the 
Federal  Register  of  March  3, 1980. 

Draft  Regulatory  Analysis  of  the 
impacts  of  the  proposed  regulations  for 
Surface  Management  of  Public  Lands 
Under  the  Mining  Laws,  Bureau  of  Land 
Management,  March  1980. 

The  above  documents  are  available  at 
Office  of  the  Bureau  of  Land 


Management.  Washington,  D.C.,  address 
below. 

Agency  Contact 
Robert  C.  Bruce 

Office  of  Legislation  and  Regula¬ 
tory  Management 
Bureau  of  Land  Management 
Department  of  the  Interior 
1800  C  Street  N.W. 

Washington,  D.C.  20240 
(202)  343-8735 


DOI-HERITAGE  CONSERVATION  AND 
RECREATION  SERVICE 

Rules  and  Regulations  for  the 
Protection  and  Conservation  of 
Archaeological  Resources  located  on 
Public  and  Indian  Lands  (36  CFR  1215). 

Legal  Authority 

The  Archaeological  Resources 
Protection  Act  of  1979, 16  U.S.C.  470  aa- 
11. 

Reasons  for  Including  This  Entry 

The  Department  of  the  Interior 
believes  these  rules  and  regulations  are 
important  because  they  will  significantly 
affect  most  archeological  investigations 
on  public  and  Indian  lands  by  providing 
an  equitable  decisionmaking  process 
within  the  permitting  procedure  and 
thereby  ensuring  greater  accountability 
among  Federal  agencies.  Furthermore, 
the  regulations  will  improve 
management  of  the  archaeological 
resources,  detail  procedures  for  civil 
penalties,  and  benefit  authorized  users 
by  reducing  or  eliminating  procedural 
differences  within  and  among  agencies. 

Statement  of  Problem 

In  the  past,  the  administration  of  the 
American  Antiquities  Act  of  1906  (Public 
Law  59-209;  16  U.S.C.  431-433)  was 
subjected  to  legal  challenges  in  the 
courts.  The  challenge  was  based  on  the 
statute's  vagueness,  resulting  from  its 
failure  to  inform  the  public  in  lay  terms 
what  constitutes  an  “object  of 
antiquity,”  Consequently,  the  criminal 
sanctions  of  this  statute  were  easily 
avoided  by  those  individuals  who  were 
destroying,  excavating,  and  removing 
objects  of  antiquity  without 
authorization  from  federally  owned  or 
controlled  lands.  In  addition.  Public  Law 
59-209  did  not  foster  cooperation  from 
all  segments  of  society  to  protect  and 
conserve  such  resources,  for  its  focus 
was  directed  toward  institutionally 
initiated  research  only.  By  1974,  it 
became  obvious  that  the  permitting 
sections  of  the  Act  were  outdated 
because  they  did  not  provide  adequate 
criminal  penalties  for  violations. 
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As  a  result  of  the  above,  the 
Archaeological  Resources  Protection 
Act  of  1979  (Public  Law  96-95)  was 
enacted  providing  adequate  criminal 
penalties,  clear  definitions,  new  civil 
penalties,  and  the  promotion  of  greater 
public  involvement  in  the 
decisionmaking  process  connected  with 
the  permitting  procedure.  This  law,  as  is 
Public  Law  59-209,  is  administered  by 
the  Heritage  Conservation  and 
Recreation  Service  (HCRS)  on  behalf  of 
the  Secretary  of  the  Interior.  Although 
HCRS  exercises  overall  policy  direction, 
each  of  the  land-managing  bureaus  of 
the  Department  is  responsible  for  field- 
level  program  operations  on  those  lands 
under  their  immediate  jurisdiction.  This 
statute  applies  to  all  Interior  land¬ 
managing  bureaus,  the  Departments  of 
Defense  and  Agriculture,  the  Tennessee 
Valley  Authority,  and  all  other 
independent  land  managing  or  holding 
agencies  of  the  Federal  government. 

These  regulations  establish 
procedures  for  enforcing  the  Act.  The 
regulations  will  place  limitations  on  the 
use  of  archaeological  resources  located 
on  all  public  and  Indian  lands.  The 
regulations  will  have  a  direct  impact  on 
the  activities  of  collectors,  treasure 
hunters,  and  other  users  of  the  public 
domain.  These  rules  will  also  have  a 
direct  impact  upon  the  activities  of  * 
professional  archaeologists  undertaking 
either  institutionally  initiated  field 
research  investigations  or  work  directly 
related  to  survey,  clearance,  and 
mitigation  investigations  for  energy 
projects.  These  regulations  will  also 
impose  new  responsibilities  upon  the 
Native  American  community,  resulting 
in  their  direct  authority  to  provide 
protection  for  such  resources  as  a  part 
of  their  immediate  cultural  heritage. 

Permits  for  archaeological 
investigations  are  either  issued  or 
denied  after  an  institutional  and 
professional  review  procedure  is 
completed  in  response  to  each 
application  received.  This  process  is 
managed  and  administered  by  the  HCRS 
on  behalf  of  the  Secretary  of  the  Interior. 
The  review  system  constitutes  a  formal 
analysis  of  the  applicant’s  ability  to 
undertake  the  work,  provide  adequate 
curatorial  facilities  for  the 
archaeological  resources  recovered,  and 
several  other  requirements  which 
demand  professional  objectivity  by  the 
Federal  govemment,.Today,  the  success 
of  many  small  professional 
archeological  businesses  and  the 
livelihood  of  thousands  of  employees 
depends  upon  responsible  and  objective 
review. 

Therefore,  the  Federal  Antiquities 
Program  is  one  of  the  few  such  programs 


centralized  to  maintain  uniform  policy 
direction  within  the  Department  of  the 
Interior  and  to  ensure  professional  full 
accountability  within  the  permitting 
authority.  Applications  are  received 
from  potential  permittees  and  placed 
within  a  comprehensive  review  system 
which  includes  internal  review,  review 
by  the  affected  land  managing  bureau, 
scholars  who  are  familiar  with  the 
archaeology  of  the  proposed  land  area, 
and  representatives  of  the  appropriate 
American  Indian  community.  Permits 
are  normally  issued  within  four  to  six 
weeks  after  an  application  is  received. 

In  addition,  an  emergency  permitting 
procedure  may  be  imposed  when 
specific  archaeological  resources  are  in 
immediate  danger  from  erosion  or  man¬ 
made  terrain  altering  activities,  or  when 
such  investigations  may  delay  energy- 
related  projects  if  not  allowed  to 
commence  immediately. 

On  Indian  lands,  the  specific 
individual  Indian  land  owner  or  the 
recognized  Indian  tribal  authority  with 
jurisdiction  over  such  lands  owns  the 
archaeological  resources  located 
thereon.  Such  lands  are  administered 
jointly  by  the  Bureau  of  Indian  Affairs 
and  the  appropriate  tribal  authority. 

Alternatives  Under  Consideration 

No  major  alternatives  were 
considered  because  uniform  regulations 
are  specifically  imposed  by  the 
Congress  under  law.  However  the  law 
did  not  specify  all  the  details  necessary 
for  full  implementation,  and  requires 
further  clarification,  definitions,  and 
explanation  to  the  public  of  its 
responsibilities  and  of  the  Federal 
obligation  to  the  public. 

Summary  of  BeneHts 

Sectors  Affected:  Federal  land 
managers;  professional 
archaeologists;  educational  and 
scientific  institutions;  numerous  small 
businesses  in  the  private  sector 
(professional  archaeology  firms); 
Native  Americans;  collectors  and 
treasure  hunters;  and  public  and 
Indian  lands  throughout  the  United 
States  (approximately  800  million 
acres)  with  major  emphasis  in  the  13 
Western  States  where  the  majority  of 
such  lands  are  located. 

The  major  benefit  of  the  proposed 
rules  will  be  to  inform  the  public  of  what 
is  expected  of  them,  and  to  clarify 
obligations  of  the  Federal  land  managers 
to  the  public.  The  rule  will  include  a 
systematic  permitting  procedure,  an 
appeals  process  for  parties  denied 
permits  and  a  procedural  approach  for 
civil  penalties  imposed  by  the  Secretary 
of  the  Interior  and  the  other  major 
Federal  land  managers  for  those  persons 


who  violate  the  statute  in  a  noncriminal 
manner.  This  approach  leaves  a 
measure  of  Secretarial  discretion  in 
educating  the  public  rather  than  using 
only  criminal  sanctions  as  the  single 
effective  deterrent  to  resource 
degradation.  Archaeological  research 
and  the  resource  base  benefit  because 
the  program  procedures  are  simpler  to 
understand,  and  thereby  inform  the 
public  in  a  clear,  concise  manner  while 
affording  a  systematic  and  equitable 
permitting  procedure  for  legitimate  field 
investigations.  The  Native  American 
community  also  benefits  greatly  because 
these  regulations  provide  greater  control 
of  archaeological  resources  to  the  Indian 
landowners,  and  afford  all  Indian  tribes 
an  opportunity  to  provide  comment  on 
all  undertaking,  proposed  to  occur  on 
non-Indian  public  lands  which  may  be 
their  traditional  tribal  lands.  This  rule 
also  clarifies  the  enforcement 
procedures  of  each  land-managing 
bureau  of  the  Department.  The  most 
important  single  benefit  to  the  public  in 
this  rule  lies  in  its  implicit  intent  to 
foster  greater  and  improved  involvement 
and  cooperation  among  the  professional 
archaeological  community.  Native 
Americans,  and  collectors  nationwide. 

The  Department  of  the  Interior 
strongly  believes  one  of  the  most 
important  aspects  of  the  Archaeological 
Resources  Protection  Act  and  its 
regulations  lie  in  their  authority  to  bring 
about  a  greater  national  sensitivity  for 
the  protection  and  conservation  of 
archaeological  resources.  Accordingly, 
through  a  nationwide  public  awareness 
program,  the  Interior  Department  is 
confident  that  public  educational 
programs  will  enhance  and  safeguard 
that  which  remains  of  our  national 
patrimony  as  represented  by  the 
tangible  remains  of  man’s  prehistory 
and  history  in  America. 

These  regulations  seek  Federalwide 
uniformity  in  program  administration 
and  management  policy  direction.  The 
Department  of  the  Interior,  as  the  lead 
Federal  agency  in  the  field  of  historic 
preservation,  seeks  to  provide  national 
leadership  in  this  effort. 

Summary  of  Costs 

Sectors  Affected:  Federal  land 
managers;  professional 
archaeologists;  educational  and 
scientific  institutions;  numerous  small 
businesses  in  the  private  sector 
(professional  archeaology  firms); 
Native  Americans;  collectors  and 
treasure  hunters;  potentially  affiliated 
industries,  such  as  the  metal-detecting 
industry;  and  Federal  agencies. 

It  is  difficult  to  provide  reliable 
estimates  for  the  direct  and  indirect 
costs  of  the  regulations  to  the  sectors 
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they  affect.  However,  we  anticipate  only 
minimal  costs*.  Increases  will  occur  in 
the  costs  to  the  Federal  government  of 
administering  the  Federal  Antiquities 
Program,  especially  through  policy 
direction  at  the  national  level  by  HCRS 
on  behalf  of  the  Secretary  of  the  Interior. 
Such  expenses  as  recordkeeping, 
inspections  of  curatorial  facilities,  on¬ 
site  field  investigations,  and  overall 
program  monitoring  of  project-specific 
activities  by  the  land-managing  bureaus 
will  obviously  bring  additional  costs. 
These  same  bureaus  will  incur  slight 
increases  in  funds  for  law  enforcement 
efforts,  not  by  increasing  the  number  of 
field  agents,  but  by  providing  greater 
coordination  among  existing  facilities  at 
the  State  and  local  levels  and  increased 
coordination  among  Federal  law 
enforcement  agencies. 

HCRS  has  requested  $425,000  for  FY 
1981  for  implementation  of  the  program 
at  the  national  policy  direction  level. 

The  funding  level  for  FY  1980  was 
$58,000  with  a  request  for  supplemental 
funding  of  $124,500.  Such  funds  as  are 
necessary  to  implement  the 
responsibilities  of  the  several  land¬ 
managing  bureaus  of  the  Department 
will  be  sought  as  needed  by  those 
bureaus,  as  well  as  the  other  Federal 
land  managing  departments  and 
independent  agencies.  We  anticipate  the 
needs  of  the  Interior  land  managing 
bureaus  not  to  exceed  $400,000  per  fiscal 
year  (Bureau  of  Land  Management, 
$220,000;  Fish  and  Wildlife  Service, 
$75,000;  National  Park  Service,  $50,000; 
Bureau  of  Indian  Affairs,  $35,000;  and 
Water  and  Power  Resources  Service, 
$20,000). 

Figures  for  the  Department  of  Defense 
are  anticipated  to  be  approximately 
$110,000  per  fiscal  year  for  full  program 
implementation  for  all  lands  under  its 
immediate  jurisdiction.  However,  as  in 
the  past,  we  anticipate  that  program 
policy  authority  will  be  delegated  from 
Defense  to  Interior,  and  thus  reduce 
fiscal  needs  of  the  Defense  Department 
substantially.  Figures  for  full 
implementation  by  the  Department  of 
Agriculture  are  anticipated  not  to 
exceed  $200,000  per  fiscal  year,  because 
only  one  land-managing  bureau  exists 
within  that  Department  (Forest  Service), 
The  Tennessee  Valley  Authority  will 
require  approximately  $60,000  for  full 
implementation. 

Cost  estimates  provided  above  for  the 
Departments  of  Defense  and 
Agriculture,  and  the  Tennessee  Valley 
Authority  should  only  be  regarded  as 
estimates  subject  to  those  agencys’ 
internal  needs  as  recognized  by  each. 


Related  Regulations  and  Actions 

Internal:  American  Antiquities  Act  of 
1906  (43  CFR  3) — ^The  Department  of  the 
Interior  published  proposed  rulemaking 
on  the  “Definition  of  an  Object  of 
Antiquity"  on  April  10, 1978  (43  CFR 
14975).  We  will  publish  final  regulations 
on  the  definition  of  an  “object  of 
antiquity"  relative  to  Public  Law  59-209 
immediately  subsequent  to  publishing 
final  regulations  for  Public  Law  96-95. 

External:  None. 

Active  Government  Collaboration 

The  Department  of  the  Interior, 
through  HCRS  and  under  the  auspices  of 
the  Federal  Antiquities  Program, 
initiated  an  interagency  task  force  to 
write  the  rules  and  regulations 
immediately  prior  to  the  President’s 
signing  House  Bill  1825  (Archaeological 
Resources  Protection  Act),  on  October 
31, 1979.  On  March  24, 1980,  the 
Secretary  of  the  Interior  formally 
created  the  Interagency  Rulemaking 
Task  Force  for  the  Implementation  of 
Public  Law  96-95,  This  task  force  is 
comprised  of  representatives  of  each 
Interior  land-managing  bureau,  the 
Departments  of  Defense  (Navy,  Air 
Force,  and  Army)  and  Agriculture,  and 
the  Tennessee  Valley  Authority.  In 
addition,  several  other  smaller  land¬ 
managing  and  holding  independent 
agencies  will  be  affected  by  these 
uniform  regulations,  and  expected  to 
issue  agency-specific  guidelines  and 
procedures.  This  interagency  task  force 
will  remain  active  through  publication  of 
final  uniform  regulations  in  the  Federal 
Register. 

These  rules  and  regulations  are  the 
first  in  a  three-tier  rulemaking  process. 
Subsequent  to  the  publication  of  final 
regulations  in  the  Federal  Register  of  the 
uniform  regulations,  each  Federal  land 
manager  (department  or  independent 
agency)  is  required  to  publish  the  next 
level  of  regulations  specific  to  that 
department  or  agency’s  overall  mission. 
Procedurally  each  may  vary  in  scope 
and  applicability  within  the  framework 
of  the  uniform  regulations.  Subsequent 
to  the  publication  of  final  departmental 
land  regulations  in  the  Federal  Register, 
each  bureau  of  a  department  may  issue 
bureau  mission  specific  guidelines  or 
procedures  which  may  take  the  form  of 
regulations  within  the  scope  of  that 
particular  bureau’s  departmental 
regulations. 

Timetable 

NPRM— June  15, 1980 
Public  Comment  Period — 90  days 
following  NPRM,  ending 
approximately  September  15, 1980 


Public  Hearings — July  15, 1980- 
September  15, 1980  (Albuquerque, 

New  Mexico;  Anchorage,  Alaska; 
Sacramento,  California;  Denver, 
Colorado;  Chicago,  Illinois;  and 
Atlanta,  Georgia) 

Final  Rule — January  30, 1981 

Available  Documents 

“Archaeological  Resources  Protection 
Act  of  1979;  Notice  of  Permitting 
Procedures  Pending  Publication  of  New 
Regulations”,  Federal  Register,  January 
23,  1980  (45  CFR  5302). 

“Archaeological  Resources  Protection 
Act  of  1979;  Public  Hearings  Prior  to 
Publication  of  Proposed  Rulemaking”, 
FEDERAL  REGISTER,  March  19,  1980  (45- 
CFR  17622). 

Transcripts  and  recordings  of  early 
input  public  hearings  held  in  Denver, 
Colorado  (March  22, 1980);  Phoenix, 
Arizona  (March  29, 1980);  Portland, 
Oregon  (April  12, 1980):  and  Knoxville, 
Tennessee  (April  19, 1980). 

The  above  documents  are  available  at 
offices  of  the  Heritage  Conservation  and 
Recreation  Service,  Washington,  D.C. 
20243 (202) 343-7105. 

Agency  Contact 

Charles  M.  McKinney 
Manager,  Federal  Antiquities  Program 
and  Chairman,  Interagency 
Rulemaking  Task  Force  for 
Implementation  of  Public  Law  96-95 
Department  of  the  Interior 
440  G  Street  NW 
Washington,  D.C,  20243 
(202)  343-7105 


DOI-HCRS 

Rules  and  Regulations  Pertaining  to 
the  Urban  Park  and  Recreation 
Recovery  Program  (36  CFR  Part  1228) 

Legal  Authority 

Urban  Park  and  Recreation  Recovery 
Act  of  1978, 16  U.S.C.  2501-2514. 

Reason  for  Including  This  Entry 

The  Department  of  the  Interior  (DOI) 
has  determined  that  these  rules  are 
significant  because  they  explain 
procedures  for  a  new  grant  program 
which  may  have  an  annual  effect  on  the 
national  economy  of  over  $100  million. 

Statement  of  Problem 

In  1977,  the  Heritage  Conservation 
and  Recreation  Service  (HCRS)  of  DOI 
completed  a  National  Urban  Recreation 
Study,  mandated  by  Congress,  which 
described  and  assessed  the  current 
condition  of  urban  recreation  in  the 
country.  The  Study  indicated  that  the 
quality  of  life  in  urban  areas  is  closely 
related  to  the  availability  of  fully 
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functional  park  and  recreation  systems, 
and  that  city  residents  need  close-to- 
home  recreation  opportunities  that  meet 
specialized  urban  demands.  The 
greatest  recreational  deficiencies  are  in 
large  cities,  especially  at  neighborhood 
levels.  In  addition,  inadequate  local 
financing  of  urban  recreation  programs, 
because  of  the  fiscal  difficulties  of  many 
large  cities,  has  led  to  the  deterioration 
of  facilities,  lack  of  recreational 
services,  and  an  inability  to  adapt 
recreational  programs  to  changing 
circumstances.  Over  the  past  decade, 
the  share  of  municipal  spending  devoted 
to  parks  and  recreation  has  declined  by 
as  much  as  26  percent.  There  is  no 
existing  Federal  assistance  program 
which  fully  addresses  the  needs  for 
physical  rehabilitation  and 
revitalization  of  these  park  and 
recreation  systems. 

In  his  policy  message  of  March  27, 

1978,  President  Carter  proposed  a  new 
Federal  grant  program  whereby  urban 
communities  could  compete  for  funds  to 
revive  and  rebuild  their  parks  and 
recreation  facilities.  On  October  13, 

1978,  Congress  passed  the  National 
Parks  and  Recreation  Act  of  1978,  and 
on  November  10, 1978,  the  President 
signed  the  bill  into  law.  Title  X,  the 
Urban  Park  and  Recreation  Recovery 
Act  (UPARR)  of  1978,  authorized  the 
Secretary  of  the  Interior  to  establish  a 
five-year  program  to  provide  Federal 
grants  to  economically  hard-pressed 
communities,  specifically  to  help 
rehabilitate  critically  needed  recreation 
areas  and  facilities  and  develop 
improved  recreation  programs.  The 
Secretary  of  the  Interior  has  delegated 
the  responsibility  for  developing  the 
Urban  Park  and  Recreation  Program  to 
the  Director  of  the  Heritage 
Conservation  and  Recreation  Service. 

Beginning  in  fall  1979,  this  new 
program  has  operated  under  interim 
rules  to  provide  grants  to  local 
governments  to  rehabilitate  existing 
indoor  and  outdoor  recreation  facilities, 
to  demonstrate  innovative  ways  to 
enhance  park  and  recreation 
opportunities,  and  to  develop  local 
Recovery  Action  Programs,  which  are 
documents  that  identify  community 
needs,  objectives,  action  priorities,  and 
strategies  for  revitalizing  the  total  public 
and  private  recreation  system.  Congress 
authorized  a  total  of  $725  million  to  be 
spent  on  the  UPARR  Program  over  the 
next  five  years,  $150  million  for  FY  1979- 
1982,  and  $125  million  for  FY  1983. 
Congress  appropriated  a  supplementary 
budget  of  $20  million  for  FY  1979;  the 
House  passed  an  appropriation  for  FY 
1980  of  $125  million.  As  of  the  first  two 
grant  rounds  (FY  1979  and  FY  1980 — 


Round  1),  the  UPARR  Program  has 
already  offered  awards  totaling  $53 
million  to  151  jurisdictions. 

The  program  aims  to  develop  linkages 
between  cities  and  States;  between 
urban  recreation,  physical  resource,  and 
human  services  programs;  between  the 
Federal  government  and  the  States;  and 
between  the  Department  of  the  Interior 
and  other  Federal  agencies  that  will 
help  ensure  the  long-term  success  of  the 
overall  urban  revitalization  effort. 

There  are  three  types  of  project  grants 
under  the  UPARR  ^ogram. 

Rehabilitation  grants  are  matching 
capital  grants  (70  percent  Federal-30 
percent  local)  to  local  governments  for 
the  purpose  of  rebuilding,  remodeling, 
expanding,  or  developing  existing 
outdoor  or  indoor  recreation  areas  and 
facilities.  Funds  may  be  used  to  improve 
park  landscapes,  buildings,  and  support 
facilities.  Funds  may  not  be  used  for 
routine  maintenance  and  upkeep 
activities,  nor  may  they  be  used  for 
acquisition. 

Innovation  grants  are  matching  grants 
(70  percent  Federal-30  percent  local)  to 
local  governments  to  cover  costs  of 
personnel,  facilities,  equipment,  supplies 
or  services  designed  to  demonstrate 
innovative  and  cost-effective  ways  to 
enhance  park  and  recreation 
opportunities  at  the  neighborhood  level. 
Innovation  proposals  should 
demonstrate  solutions  to  common 
problems  in  system  management  and 
the  delivery  of  recreation  services. 

These  funds  may  not  be  used  for  routine 
operation  and  maintenance  activities. 
Innovation  grant  awards  are  limited  to 
ten  percent  of  the  total  annual 
authorization  for  the  UPARR  Program. 

Recovery  Action  Program  grants  are 
matching  grants  (50  percent  Federal-50 
percent  local)  to  local  governments  for 
the  development  of  local  park  and 
recreation  system  recovery  plans.  They 
may  be  used  to  fund  preparation  of 
resource  and  need  assessments, 
coordination,  citizen  involvement,  and 
policy  development  activities  which 
contribute  to  public  definition  of 
recovery  goals  and  priorities. 

Rules  for  the  UPARR  Program  have 
been  published  as  three  separate 
sections  of  36  CFR  Part  1228.  Rules 
regarding  eligibility  and  the  list  of 
eligible  jurisdictions  are  Appendix  A 
and  B  of  Part  1228,  and  were  published 
as  final  rules  in  44  FR  58088,  October  9, 
1979.  Rules  regarding  the  preparation  of 
local  Recovery  Action  Programs  are 
Subpart  B  of  Part  1228,  and  were 
published  as  final  rules  in  45  FR  15456, 
March  10, 1980.  The  remaining  rules, 
consisting  of  Subparts  A,  C,  and  D,  are 
entitled  the  Grant  Procedure  regulations, 
which  consist  of  the  administrative 


procedure  requirements  and  selection 
criteria  for  grant  proposals.  Only  the 
Grant  Procedure  regulations  were 
determined  to  be  "significant”  rules  by 
the  DOI. 

This  entry  outlines  the  program 
content  of  the  final  Grant  Procedure 
rules  and  responses  to  comments  which 
DOI  will  publish. 

Alternatives  Under  Consideration 

Alternatives  which  we  considered  for 
distributing  funds  under  this  program 
included  the  following:  (1)  first-come, 
first-served,  (2)  allocation  by 
jurisdiction,  and  (3)  competition  for 
funds  based  on  a  series  of  specific 
criteria.  On  a  first-come,  first-served 
basis  only  those  jurisdictions  with 
enough  money  to  initially  hire  staff  and 
prepare  a  Recovery  Action  Program 
more  quickly  than  their  economically 
distressed  neighboring  communities, 
would  receive  grants.  Because  this 
program  is  meant  for  distressed 
communities,  according  to  the 
legislation,  it  would  not  be  fair  to  accept 
•  the  first  completed  programs  and 
applications  without  allowing  ample 
time  for  other  hard-pressed  and/or 
inexperienced  jurisdictions  to  acquire 
the  resources  to  plan  their  programs. 

DOI  feels  that  allocations  of  a  specific 
fund  amount  to  eligible  jurisdictions 
would  also  not  be  fair,  because  each 
jurisdiction  is  unique,  with  difierent 
needs  and  priorities.  Some  jurisdictions 
may  need  only  one  rehabilitation  grant 
to  improve  a  small  distressed  area, 
while  others  may  need  both 
rehabilitation  and  innovation  grants  to 
help  revitalize  a  recreation  system 
which  has  a  history  of  financial 
problems. 

The  DOI  rejected  these  two 
alternatives,  because  they  did  not 
satisfy  the  intent  of  the  President’s 
message  to  Congress  on  the  National 
Urban  Policy.  The  message  stated  that 
these  grants  would  be  “challenge 
grants.”  Therefore,  the  intent  of  the 
program  would  not  be  served  if  funds 
were  allocated  without  equal 
competition,  or  without  considering  the 
quality  of  local  planning  and 
commitment  on  a  case-by-case  basis. 

The  third  alternative  we  considered 
was  a  competitive  program  for  selecting 
proposals.  The  DOI  decided  to  use  this 
method,  by  developing  a  set  of  criteria 
for  judging  the  quality  of  proposals.  This 
method  will  allow  us  to  consider  a 
larger  variety  of  factors.  Emphasis  will 
be  on  the  existing  conditions  that  are 
unique  to  each  community,  on  the 
quality  of  the  specific  projects  it 
proposes,  and  on  its  overall 
commitments  to  improvement  in 
planning,  design,  coordination  and 
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support  for  recreation.  Three  sets  of 
criteria  were  established  for  each  of  the 
three  types  of  grants  available  and  are 
based  on  the  priority  criteria  listed  in 
the  UPARR  Act,  16  U.S.C.  2501,  §  1005. 
The  criteria  are  targeted  to 
disadvantaged  populations,  condition  of 
existing  facilities;  neighborhood 
recreation  deficiencies,  public 
participation  and  overall  community 
revitalization. 

Summary  of  Benefits 

Sectors  Affected:  State  and  local  urban 
governments;  users  of  urban  parks 
and  recreation  areas,  particularly  low 
and  moderate-income  groups, 
minorities  and  populations  under  18 
and  over  60;  the  general  public;  and 
the  urban  environment. 

The  UPARR  Program  will  have  the 
largest  beneficial  effect  on  low-  and 
moderate-income  groups,  minorities,  and 
populations  under  18  and  over  60  who 
live  in  urban  areas.  All  members  of  the 
public  who  use  the  areas,  facilities  or 
programs  improved  with  UPARR  grant 
money  will  also  benefit.  The  general 
public  will  be  affected  to  the  extent  that 
it  will  enjoy  the  overall  social  and 
economic  benefits  of  an  improved  and 
upgraded  community. 

This  program  will  improve  the  quality 
of  life  for  residents  of  large,  distressed 
urban  areas  where  deteriorating  and 
obsolescent  community  facilities  are 
usually  located.  Many  of  these 
neighborhoods  are  racially  mixed  and 
densely  populated,  and  have  low- 
income,  unemployed  residents,  UPARR 
will  also  upgrade  parks  and  facilities  to 
improve  areas,  both  environmentally 
and  aesthetically.  It  will  encourage 
urban  jurisdictions  to  rehabilitate 
existing  recreation  areas  and  develop 
plans  and  programs  for  long-term 
operation  and  maintenance.  Some 
money  for  innovative  projects, 
otherwise  unfundable  because  of  budget 
restraints,  will  also  be  available.  The 
rehabilitation  of  park  and  recreation 
areas  and  facilities  will  encourage 
careful  and  creative  use  of  existing 
resources  and  historic  facilities.  Energy 
costs  should  decrease  as  neighborhood 
residents  stay  near  home  to  enjoy 
recreation  facilities  and  areas. 

The  UPARR  Program  may  not  change 
the  composition  of  minority  groups  in 
cities,  but  it  could  help  to  stabilize 
neighborhoods  so  that  more  people  may 
choose  to  stay  in  the  areas.  Many  urban 
jurisdictions  must  also  serve  a  growing 
senior  citizen  population,  and  provide 
specialized  programs  for  the 
handicapped.  Because  the  UPARR 
Program  is  designed  to  involve  all 
groups  in  the  planning  and  development 
of  local  programs,  the  program  would 


have  a  positive  impact  on  these  special 
population  groups,  and  will  be  a  means 
to  meet  their  needs.  Through  this 
program  of  coordinated  public  and 
private  effort,  diverse  groups  of  urban 
residents  can  at  least  revitalize  one 
segment  of  their  community  service 
needs.  People  who  are  involved  in  local 
planning  will  also  take  pride  in  their 
neighborhoods.  They  would,  in  turn, 
discover  ways  to  improve  housing, 
schools,  and  other  public  services,  and 
attract  new  industrial  and  conunercial 
establishments,  which  would  increase 
the  tax  base  and  provide  more  jobs. 

Because  expressions  of  ongoing 
commitments  to  planning,  rehabilitation, 
operation  and  maintenance  are  required 
as  a  condition  for  grants  under  this 
program.  Recovery  Action  Programs  will 
be  prepared,  by  the  jurisdictions, 
emphasizing  local  goals  and  priorities, 
coordination  with  other  community 
programs,  and  the  desires  of  citizens. 
Involvement  of  elected  officials, 
businesses,  and  private  groups  will  also 
increase  commitments  of  public  and 
private  resources  to  revitalize  local 
areas,  and  operate  and  maintain 
programs. 

As  stated  in  the  Act,  the  Secretary  of 
the  Interior  will  coordinate  this  program 
with  other  Federal  urban  assistance 
efforts.  This  will  produce  the  positive 
impact  of  complementing  other  Federal 
programs,  while  targeting  efforts  to 
identified  recreation  needs.  DOI  has 
already  established  active  collaboration 
with  three  other  Federal  agencies. 

This  program  will  improve 
environmental  quality  through  the 
provision  of  rehabilitated  recreation 
facilities,  which  will  be  highly  visible  as 
definite  improvements  in  distressed 
areas.  Beauty,  health,  and  well-being 
will  again  be  available  to  residents  of 
distressed  urban  areas.  These 
rehabilitation  projects  will  encourage 
careful  and  creative  re-use  of  existing 
resources  and  historic  facilities,  as 
opposed  to  massive  clearance  and 
redevelopment. 

This  program  will  have  the  indirect 
impact  of  providing  both  skilled  and 
unskilled  jobs  for  the  actual  park 
rehabilitation  projects,  and  subsequent 
provision  of  recreation  service  and 
programs.  In  the  private  sector,  it  is 
difficult  to  estimate  the  number  of  jobs, 
because  coordination  will  be  taking 
place  with  local  park  and  recreation 
agencies  and  other  Federal  job 
programs,  such  as  the  Comprehensive 
Employment  and  Training  Act  (GET A). 

The  private  sector  jobs  should  be 
located  in  the  distressed  areas,  and 
because  many  of  the  program  applicants 
will  have  high  unemployment  levels 
based  on  the  eligibility  criteria,  we  will 


give  consideration  to  employment 
opportunities  for  local  low-  and 
moderate-income  residents.  Blue-collar 
and  professional  jobs  will  be  required  to 
do  the  actual  ground  work  and 
administer  the  program  on  a  local  level. 

In  the  public  sector,  some  jobs  will  be 
needed  to  help  administer  and 
coordinate  the  overall  initiative  of  this 
program,  with  the  majority  of  these  jobs 
located  at  the  city  and  regional  levels. 

Summary  of  Costs 

Sectors  Affected:  DOI;  and  State  and 
local  governments. 

We  anticipate  few  adverse  effects 
from  the  program,  and  we  expect 
minimal  negative  environmental 
impacts.  DOI  administrative  functions 
will  increase  only  to  the  extent  that  this 
is  a  new  program  and  requires  staff  for 
its  administration.  Grant  applications 
require  applicants  to  do  minimal 
paperwork.  Most  local  administrative 
and  planning  costs  can  be  counted  as  a 
portion  of  a  local  matching  grant,  if  the 
locality  is  selected  for  a  rehabilitation  or 
innovation  grant  award.  Those 
communities  which  prepare  a  5-year 
local  Recovery  Action  ^ogram  but  do 
not  receive  grant  awards  must  bear  the 
cost.  However,  their  Recovery  Action 
Program  will  prove  to  be  a  valuable 
component  of  local  planning 
programming  efforts. 

The  State  Action  Incentive  provision 
of  the  program  is  aimed  at  enabling 
States  to  effectively  share  in  the 
financial  responsibilities,  while 
providing  technical  advice  and 
coordinating  local  projects  with  State 
plans  and  programs.  Many  States  have 
expressed  the  desire  to  aid  their  own 
cities.  Therefore,  by  matching  funds, 
they  not  only  help  the  cities,  but  provide 
overall  improvements  for  the  entire 
State. 

Income  will  be  an  indirect  cost  impact 
as  a  result  of  increased  employment 
opportunities  and  neighborhood 
revitalization.  Again,  because  this 
program  is  targeted  to  distressed  urban 
areas,  the  majority  of  jobs,  and  thus 
income,  should  benefit  the  low-income, 
minority  residents  of  these  areas.  The 
amount  of  income  generated  should  not 
in  itself  alter  the  tax  burdens  of  citizens. 
Taxes  and  assessments  could  be 
increased  in  the  long-run,  if  the  local 
distressed  areas  revitalize  completely. 
However,  if  business  and  industry  stay 
or  return  to  “former”  distressed  areas, 
the  tax  base  would  be  strengthened, 
and,  therefore,  help  keep  homeowners* 
taxes  down  to  a  reasonable  level. 
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Related  Regulations  and  Actions 

Internal:  “Eligibility  Regulations”, 

Final' Rule,  36  CFR  Part  1228,  Appendix 
A  and  B.  44  FR  58088,  October  9. 1979. 

“Uniform  Criteria  for  Preparation  of 
Local  Recovery  Action  Programs,”  Final 
Rule,  36  CFR  Part  1228,  Subpart  B.  45  FR 
1.5456.  March  10. 1980. 

“Grant  Procedure  Regulations  for 
Administration  of  the  Urban  Park  and 
Recreation  Recovery  Act  of  1978,” 

Interim  Rule,  44  FR  47018,  August  9. 

1979. 

External:  None. 

Active  Government  Collaboration 

The  Department  of  Housing  and 
I  Irban  Development  is  cooperating  with 
the  HCRS,  Division  of  Urban  Programs 
in  compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Nondiscrimination  in 
Federally  Assisted  Programs);  and  on 
the  Public  Housing  Urban  Initiatives 
Anti-Crime  Program,  initiated  by  HUD 
and  signed  as  a  “Memorandum  of 
Understanding”  (MOU)  October  10, 

1979. 

The  Department  of  Labor  is 
cooperating  with  the  HCRS  to 
coordinate  CETA  and  UPARR  Programs 
to  meet  multiple  labor  and  employment 
opportunity  objectives.  MOU  was 
signed  August  3, 1979. 

The  National  Endowment  for  the  Arts 
is  cooperating  with  the  HCRS  to 
coordinate  NEA  and  UPARR  objectives 
leading  to  the  improvement  of  arts  and 
cultural  activities  in  parks  and 
recreation  systems.  MOU  was  signed 
October  9, 1979. 

Timetable 

Final  Rule  for  Grants  Procedures — June 

1980. 

Available  Documents 

36  CFR  1228.  Eligibility  Regulations, 
Interim  Rule,  44  FR  15486,  March  14, 

1979. 

“Uniform  Criteria  for  Preparation  of 
Local  Recovery  Action  Programs,” 
Interim  Rule,  44  FR  39342,  July  5, 1979. 

Grant  Procedure  Regulations  for 
Administration  of  the  Urban  Park  and 
Recreation  Recovery  Act,"  Interim  Rule, 
44  FR  47018,  August  9, 1979. 

“Program  Eligibility  Provisions,”  Final 
Rule,  44  FR  58088,  October  9, 1979. 

“Local  Recovery  Action  Programs,” 
Final  Rule.  45  FR  15456,  March  10, 1980. 

A  Draft  Regulatory  Analysis,  an 
Urban  and  Community  Impact  Analysis, 
an  Environmental  Assessment,  and  the 
public  comments  received  on  the  interim 
regulations  are  available  for  review  at 
the  HCRS,  Division  of  Urban  Programs, 
Pension  Building,  Room  310,  440  G 
Street,  N.W.,  Washington,  D.C.  20243. 


Agency  Contact: 

Sam  L.  Hall,  Chief 
Division  of  Urban  Programs 
Heritage  Conservation  and  Recreation 
Service 

Department  of  the  Interior 

440  G  Street,  N.W„  Washington,  D.C. 

(202) 343-5971 


DOI-OFFICE  OF  SURFACE  MINING 

Definition:  “Surface  Coal  Mining 
Operations”  (30  CFR  700.5*)  and 
“Coal-Processing  Plant”  (30  CFR 
701.5*) 

Legal  Authority 

30  U.S.C.  1201  et  seq. 

Reason  For  Including  This  Entry 

To  more  clearly  determine  the  • 
jurisdiction  of  its  regulatory  authority, 
the  Department  of  the  Interior  (DOI), 
Office  of  Surface  Mining  (OSM)  is 
initiating  a  study  of  the  characteristics 
of  coal-processing  plants  located  outside 
the  permit  area  of  a  mine.  An  outcome 
of  this  study  may  be  amendment  of  the 
definitions  of  Surface  Coal  Mining 
Operations  and  Coal-Processing  Plant. 
The  amendment,  if  undertaken,  might 
have  a  major  impact  on  the  coal 
industry. 

Statement  of  Problem 

The  definitions  of  “Surface  Coal 
Mining  Operations”  and  “Coal- 
Processing  Plant”  in  current  regulations 
do  not  indicate  clearly  what  off-site 
coal-processing  plants  are  to  be 
regulated.  Physical  or  chemical 
processing  of  coal  may  produce  coal 
waste.  The  coal-processing  plants  and 
their  support  facilities  may  be  located 
within  or  outside  the  permit  area  for  a 
mine.  Furthermore,  the  degree  of  the 
environmental  impact  from  the 
operation  of  coal-processing  plants  may 
vary  according  to  the  nature  and 
location  of  the  plant.  Consequently, 
unless  a  clear  understanding  of  the 
whole  industry  is  obtained  and  a  better 
jurisdiction  for  regulatory  authority  is 
determined,  some  coal-processing  plants 
which  are  located  outside  the  permit 
area  but  cause  serious  environmental 
and  pollution  problems  may  be  outside 
the  jurisdiction  of  the  regulatory 
authority.  OSM  is,  therefore,  taking 
action  to  initiate  a  study  and  possibly  to 
revise  the  definitions  of  Surface  Coal 
Mining  Operations  and  Coal-Processing 
Plant.  Among  other  things,  the  study  will 
determine  the  number  and  location  of 
coal-processing  plants  that  will  produce 
clean  coal  and  coal  waste  and  the 
number  and  location  of  coal-processing 
plants  that  will  only  crush  and  load 


coal.  The  study  will  also  report  what 
environmental  standards  those  plants 
are  currently  operating  under  or  should 
be  complying  with  and  the  cost  of  sqch 
compliance. 

OSM’s  action  is  mainly  in  response  to 
a  1979  decision  of  the  DOI  Office  of 
Hearings  and  Appeals,  Board  of  Surface 
Mining  and  Reclamation  Appeals.  The 
case  involved  Western  Engineering, 
which  operates  a  river  terminal 
exclusively  to  prepare  and  load  coal  on 
barges.  Western  sometimes  crushes  coal 
and  sprays  the  coal  with  water  or  takes 
other  measures  to  control  dust.  Western 
was  cited  by  OSM  for  failure  to  pass  the 
effluent  from  these  operations  through  a 
sedimentation  pond  and  for  violation  of 
the  effluent  limitations.  The  Board  ruled 
in  favor  of  Western  because  OSM’s 
definition  was  unclear  as  to  whether 
this  type  of  facility  was  to  be  regulated. 

If  OSM  does  not  take  any  action, 
similar  uncertainty  and  pollution  will 
continue  to  occur  and  therefore  make 
OSM’s  enforcement  work  difficult. 

Alternatives  Under  Consideration 

The  proposed  amendment  will  clarify 
OSM’s  intent  on  what  coal-processing 
plants  are  to  be  regulated  and  eliminate 
any  ambiguities  as  to  the  definitions. 
Consequently,  another  alternative 
considered  is  no  action.  Depending  upon 
the  outcome  of  the  study,  it  is  possible 
that  no  action  may  be  taken;  OSM 
favors  the  change  of  definition  in  order 
to  minimize  the  adverse  environmental 
impact  of  coal-processing  operations. 

Summary  of  Benefits 

Sectors  Affected:  Owners  of  coal¬ 
processing  plants:  persons  who  live  near 
and  around  coal-processing  plants;  the 
general  public;  and  OSM  and  the  State 
regulatory  authority. 

Owners  of  coal-processing  plants  will 
have  the  benefit  of  knowing  whether 
their  plants  are  subject  to  regulation. 

This  will  eliminate  uncertainty  and  save 
cost.  Citizens  who  live  near  coal¬ 
processing  plants  will  have  the  benefit 
of  knowing  whether  the  plants  are 
subject  to  regulation.  OSM  or  the  State 
regulatory  authority  will  know  the 
jurisdiction  of  its  enforcement  authority, 
and  therefore  perform  better 
enforcement. 

Indirectly,  citizens  who  live  in  the 
communities  with  coal-processing  plants 
will  enjoy  cleaner  air  and  water  and  an 
improved  quality  of  life.  The  general 
public  will  also  enjoy  a  better 
environment. 
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Summary  of  Costs 

Sectors  Affected:  Owners  of  coal¬ 
processing  plants:  OSM  and  the  State 
regulatory  authority;  and  coal  users. 

OSM  is  initiating  a  study  to  determine 
more  specifically  the  number  and 
location  of  various  types  of  coal¬ 
processing  plants,  such  as  the  number 
and  location  of  plants  that  only  crush 
and  load  coal,  and  the  number  and 
location  of  coal-processing  plants  that 
clean  coal  and  produce  waste  products. 

This  study  will  discuss  the  direct  and 
indirect  costs  resulting  from  the 
proposed  action.  Such  costs  might 
include  the  cost  incurred  by  the  plant 
owner  to  comply  with  the  regulations. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 

None  at  present.  OSM  may 
collaborate  with  the  Environmental 
Protection  Agency  and  the  Mine  Safety 
and  Health  Administration  in  the  future. 

Timetable 

ANPRM — September  1, 1980 
NPRM — January  15. 1981 
Public  Hearings — February  15, 1981  at 
the  following  locations: 

Washington:  Department  of  the 
Interior  Auditorium 
18th  and  C  Streets  N.W. 

,  Washington,  D.C. 

Indianapolis:  Indiana  World  War 
Memorial  Auditorium 
431  North  Meridian  Street 
Indianapolis,  Indiana 
Denver:  Court  House 
1961  Stout  Street,  Room  C-503 
Denver,  Colorado 

Public  Comments — Written  comments 
can  be  mailed  or  hand-delivered  Jo  the 
Office  of  Surface  Mining,  U.S, 
Departiftent  of  the  Interior, 
Administrative  Records  Office,  Room 
153  South,  1951  Constitution  Avenue 
N.W.,  Washington,  D.C.  20240.  Written 
comments  will  be  accepted  between 
January  15, 1981  and  March  15, 1981. 
Final  Rule — Final  rule  will  be 
published  in  the  Federal  Register  on 
April  16, 1981. 

Final  Rule  Effective — 30  days  after  the 
publication  of  the  final  rule. 

Available  Documents 
None  available  at  this  time 
Agency  Contact 

Dr.  C.Y.  Chen,  Mining  Engineer 
Office  of  Surface  Mining 
Department  of  the  Interior 
1951  Constitution  Avenue  N.W. 
Washington,  D.C.  20240 
(202)  343-5244 


DOI-OSM 

Discharge  from  Mine  Areas;  Revision 
of  Standards  for  Effiuent  Limits  and 
Sedimentation  Ponds  (30  CFR  716.17, 
717.17,  816.42,  816.46, 817.42,  and 
817.46) 

Legal  Authority 

Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C. 

§  1201  et  seq. 

Reason  For  Including  This  Entry 

The  Department  of  the  Interior  (DOI) 
considers  these  rules  to  be  of  general 
public  interest  because  they  concern  the 
environment  and  the  public  health  and 
safety,  and  because  they  will  help  to 
improve  the  quality  of  the  waters  of  the 
United  States. 

Statement  of  Problem 

On  December  13, 1977,  the  Office  of 
Surface  Mining  (OSM)  published  initial 
regulations  for  control  of  sediment  in 
discharges  from  areas  of  surface  coal 
mining  and  reclamation  activities,  and 
on  March  13, 1979,  published  final 
regulations.  The  rules  established 
specific  limitations — called  “effluent 
limitations” — on  the  total  suspended 
solids  (TSS)  iron  and  manganese 
content  of  the  discharges  from  the 
mining  area.  The  rules  also  required  that 
all  runoff  be  passed  through 
sedimentation  ponds  and  established 
minimum  design  criteria  for  these  ponds. 
Essentially,  sedimentation  ponds 
improve  the  quality  of  discharges  by 
detaining  runoff  until  heavier  particles 
settle  to  the  bottom  of  the  pond. 

The  TSS  limitations  were  essentially 
the  same  as  those  established  by  the 
Environmental  Protection  Agency  (EPA) 
on  April  26. 1977;  (42  FR  21380),  and  on 
January  12, 1979,  (44  FR  2586).  EPA’s 
regulations  were  promulgated  pursuant 
to  the  Clean  Water  Act,  33  U.S.C.  §  1251 
et  seq.  OSM’s  pond  design  criteria  were 
based  on  the  best  technical  information 
available  when  the  OSM  regulations 
were  published.  Six  months  after 
publication  of  the  final  regulations, 
however,  two  studies — one  conducted 
by  Skelly  &  Loy  under  contract  to  EPA 
and  the  other  by  D’Appolonia  under 
contract  to  OSM — indicated  that 
discharges  from  ponds  designed  to  meet 
OSM’s  design  criteria  might  not  be  able 
to  meet  the  TSS  effluent  limitations 
during  large  precipitation  events. 

On  the  basis  of  these  studies,  a 
petition  was  filed  with  the  Secretary  of 
the  Interior  to  suspend  immediately  the 
TSS  effluent  limitations  and 
sedimentation  pond  design  criteria.  The 
petition  was  published  in  the  Federal 
Register  (October  18. 1979,  44  FR  60226- 


60230),  and  a  public  comment  period 
followed.  EPA  also  solicited  comments 
on  the  studies  during  the  same  period 
and,  on  December  28. 1979,  amended  its 
effluent  limitation  regulations.  The 
amendment  granted  an  exemption  from 
compliance  with  the  effluent  limitations 
during  rainfall  events  to  operations 
whose  facilities  are  designed, 
constructed,  and  maintained  to  treat  or 
contain  a  lO-year/24-hour  rainfall  event. 

On  December  31, 1979,  OSM 
suspended  certain  of  its  regulations  and 
also  published  an  NPRM.  On  January  30, 
1980,  OSM  adopted  EPA’s  amended 
effluent  regulations,  including  EPA’s 
rainfall  exemption  from  the  effluent 
limitations. 

EPA  expects  to  publish  proposed  TSS 
regulations  by  October,  1980,  and  final 
regulations  by  April  1981.  These  will  be 
based  on  an  ongoing  EPA  field  study  of 
representative  sedimentation  ponds 
across  the  country.  Consequently,  OSM 
will  postpone  fmther  rulemaking 
pertaining  to  these  issues  until  sufficient 
data  from  this  study  are  available  for 
use  in  revising  the  OSM  sedimentation 
pond  design  criteria,  if  that  should  be 
necessary. 

Alternatives  Under  Consideration 

Option  (A):  OSM  would  re-adopt  its 
present  regulations,  including  the 
effluent  limitations  and  the 
sedimentation  pond  design  criteria. 

This  option  will  comply  with  the 
mandate  of  the  Act  by  improving  the 
quality  of  the  waters  entering  the 
receiving  stream.  However,  as  the  Skelly 
&  Loy  and  D’Appolonia  studies  have 
indicated,  operators  may  not  be  able  to 
comply  with  the  effluent  limitations 
during  large  rainstorm  events,  even  with 
ponds  conforming  to  the  design  criteria. 

Option  (5):  OSM  would  adopt  a 
rainfall  exemption  modified  either  to 
increase  or  decrease  the  size  of  the 
precipitation  event  to  which  the 
exemption  is  keyed — lO-year/24-hour  at 
present — but  would  re-adopt  the  effluetit 
limitations  and  sedimentation  pond 
design  criteria. 

This  option  will  comply  with  the 
mandate  of  the  Act  and  give  minimum 
national  design  standards  for 
sedimentation  ponds.  This  option  will 
also  protect  and  improve  the  Nation’s 
waters  and  limit  the  additional 
contribution  of  TSS  to  the  receiving 
stream.  However,  the  studies  have 
indicated  that  even  with  ponds  designed 
to  OSM  standards,  operators  may 
exceed  effluent  limitations  during  large 
rainfall  events.  Furthermore,  it  would  be 
hard  to  choose  a  rainfall  event  that 
would  be  technically  acceptable 
nationwide,  in  light  of  the  varied  settling 
characteristics  of  the  sediments. 
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Option  [C]:  This  option  is  the  same  as 
Option  (B)  except  that  the  sedimentation 
pond  design  criteria  would  be  modified 
to  reflect  the  conclusions  of  the  Skelly  & 
Loy  and  the  D’Appolonia  studies. 

This  option  has  advantages  and 
disadvantages  similar  to  those  of  Option 
(B). 

Option  [D):  OSM  would  re-adopt  the 
effluent  limitations,  but  would  delete 
design  criteria  concerned  with  the  size 
of  sedimentation  ponds  and  the 
efficiency  of  the  structure.  All  other 
design  criteria  would  be  re-adopted 
including  the  requirement  to  install  a 
pond.  The  sizing  of  the  pond  would  be 
left  to  the  operator  and/or  regulatory 
authority. 

This  option  has  advantages  and 
disadvantages  similar  to  those  of  Option 
(B).  However,  it  will  provide  operators 
and  regulatory  authorities  with  greater 
flexibility  in  designing  sedimentation 
ponds. 

Option  (£]:  OSM  would  re-adopt  its 
effluent  limitations  and  design  criteria, 
but  an  exemption  from  the  effluent 
limitations  would  be  granted  to 
structures  conforming  to  OSM's  design 
criteria.  Special  design  criteria  for  steep 
slope  areas  will  be  proposed. 

One  of  the  advantages  of  this  option  is 
that  it  will  help  protect  the  Nation’s 
waters  while  giving  relief  to  operations 
on  steep  slope  areas.  A  disadvantage  is 
that,  according  to  the  Skelly  &  Loy  and 
D'Appolonia  studies,  the  effluent 
limitations  may  be  exceeded  during 
rainfall  events  even  with  ponds 
designed  to  OSM  design  standards. 

Option  (/^:  OSM  would  re-adopt  all 
sections  of  the  regulations  on 
sedimentation  ponds  as  they  existed 
prior  to  suspension,  except  for  sections 
dealing  with  effluent  limitations  and 
rainfall  exemptions.  These  sections 
would  be  deleted  and  replaced  by  new 
regulations  incorporating  rainfall  and 
TSS  effluent  limitations  to  be 
promulgated  by  EPA  under  40  CFR  434. 

By  adopting  EPA’s  effluent  limitations, 
OSM  would  comply  with  the 
requirements  of  the  Act.  However,  as 
stated  previously,  re-adoption  of  the 
sedimentation  pond  design  criteria  will 
not  ensure  that  the  effluent  limitations 
will  be  met  at  all  times. 

Option  (G):  OSM  would  re-adopt  the 
current  effluent  limitations  and  apply 
them  only  to  base  flow  (discharges 
during  nonrain  periods).  OSM  would 
adopt  a  rainfall  event  effluent  limitation 
to  be  promulgated  by  EPA  based  on 
field  data  presently  being  gathered. 
Based  on  the  rainfall  event  effluent 
limitations,  OSM  would  develop 
minimum  nationwide  sedimentation 
pond  design  standards. 


This  option  is  currently  being 
considered  as  the  most  feasible.  It  is 
known  that  the  existing  effluent 
standards  are  achievable  during  nonrain 
periods.  EPA  is  collecting  field  data 
throughout  the  Nation  and  sampling  the 
influent  and  effluent  from  sedimentation 
ponds  before,  during,  and  after 
rainstorms.  Once  the  data  are  analyzed, 
nationwide  effluent  standards  for 
rainstorms  can  also  be  promulgated. 

This  two-tier  effluent  standard  system 
will  give  maximum  protection  to  the 
Nation’s  waters  without  imposing  an 
undue  burden  on  operators. 

Summary  of  BeneHts 

Sectors  Affected:  The  coal  mining 
industry:  users  of  water  downstream 
from  coal  mining  and  reclamation 
operations;  and  the  general  public. 
There  will  be  a  significant 
improvement  in  the  quality  of  the 
Nation’s  waters  due  to  improvement  in 
the  discharges  from  sedimentation 
ponds.  This  will  benefit  all  downstream 
users,  improve  the  aesthetics  of  streams 
receiving  discharges  from  coal  mining 
and  reclamation  operations  and  give 
coal  operators  guidance  on  how  to 
comply  with  the  Act,  eliminating 
confusion  which  they  now  experience. 

The  cost  of  treating  water  for  human 
consumption  will  decrease,  though  the 
exact  amount  is  not  yet  known. 
Pathogenic  water-borne  organisms  will 
decrease  by  an  amount  not  yet  known. 
Fish  as  well  as  organisms  living  on 
stream  and  lake  bottoms  will  be  subject 
to  less  man-caused  pollution.  In 
summary,  the  quality  of  life  will  be 
improved. 

Summary  of  Costs 

Sectors  Affected:  The  coal  mining 
industry;  users  of  coal  as  a  fuel;  and 
the  general  public. 

We  have  not  prepared  a  formal 
Regulatory  Analysis  of  all  the 
alternatives.  An  informal  Regulatory 
Analysis  shows  that  the  production- 
weighted  average  national  cost  in 
incremental  cents  per  ton  of 
constructing  sediment  ponds  designed  to 
OSM  specifications  is  $0.16  for  surface 
mining  and  $0.02  for  deep  mining.  There 
is  a  distinct  possibility  that  this  average 
cost  might  decrease  when  OSM 
promulgates  new  regulations  because 
required  sedimentation  pond  size  might 
be  smaller.  OSM  does  not  envision  an 
increase  in  these  figures.  Because  these 
costs  are  relatively  insignificant 
compared  to  the  cost  of  a  ton  of  coal 
(roughly  $22),  no  decrease  in  coal  mining 
operations  is  expected.  Moreover,  as 
coal  becomes  more  desirable  as  a  fuel,  it 
is  expected  that  more  will  be  mined. 


It  is  difficult  to  assess  how  much  more 
the  users  of  coal  will  pay  because  of  the 
regulations. 

Related  Regulations  and  Actions 
None  reported. 

Active  Government  Collaboration 

OSM  is  actively  coordinating  its 
rulemaking  efforts  with  EPA,  which  has 
the  responsibility  for  regulating  all 
discharges  to  the  Nation’s  waters.  The 
agencies  will  work  together  in 
promulgating  regulations. 

Timetable 

ANPRM — September  1980 
NPRM — October  1, 1980 
Public  Hearings — between  October  1980 
and  December  1980 
Final  Rule — April  1, 1981 
Final  Rule  Effective — May  1981 

Available  Documents 

42  FR  62639-62716,  December  13, 1977 
44  FR  14901-15463,  March  13, 1979 
44  FR  30610-30634,  May  25, 1979 
Evaluation  of  Performance  Capability 
of  Surface  Mine  Sediment  Basins,  Skelly 
&  Loy,  August  3, 1979 
Evaluation  of  Sediment  Pond  Design 
Relative  to  Capacity  and  Effluent 
Discharge,  D’Appolonia,  August  3, 1979 
Petition  filed  with  OSM  by  the 
National  Coal  Association/American 
Mining  Congress  (NCA/AMC) 
Committee  on  Surface  Mining 
Regulations,  September  21, 1979 
44  FR  60226-60228,  October  18, 1979 
Comments  on  the  NCA/AMC  Petition 

(fifty)- 

44  FR  77447-77454,  December  31, 1979 

44  FR  77456-88457,  December  31, 1979 

45  FR  6813,  January  30, 1979 
Comments  on  NPRM  for 

sedimentation  ponds  (45  FR  6913) 

Final  Regulatory  Analysis,  Permanent 
Regulatory  Program  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  OSM-RA-1 
Documents  can  be  examined  at: 

OSM  Headquarters,  U.S.  Department 
of  the  Interior,  South  Building,  Room 
153, 1951  Constitution  Avenue  N.W., 
Washington,  D.C.  20240;  (202)  343-4728. 
OSM  Region  I,  First  Floor,  Thomas  Hill 
Building,  950  Kanawha  Boulevard  East, 
Charleston,  West  Virginia  25301;  (303) 
342-8125 

OSM  Resgion  II,  530  Gay  Street,  Suite 
500,  Knoxville,  Tennessee  37902;  (615) 
637-8060 

OSM  Region  Ill,  Federal  Building  and 
U.S.  Courthouse,  46  East  Ohio  Street, 
Room  520,  Indianapolis,  Indiana  46204; 
(317)  269-2609 

OSM  Region  IV,  818  Grand  Avenue, 
Scarritt  Building,  5th  Floor,  Kansas  City, 
Missouri  64106;  (913)  753-2193.  OSM 
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Region  V,  Brooks  Towers,  1020  15th 
Street,  Denver,  Colorado  80202:  (303) 
827-5511 

Agency  Contact: 

Jose  R.  del  Rio,  Civil  Engineer 
Division  of  Technical  Services 
Office  of  Surface  Mining 
U.S.  Department  of  the  Interior 
South  Building 

1951  Constitution  Avenue  N.W. 
Washington,  D.C.  20240 
(202) 343-4022 


DOI-OSM 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program:  Performance  Bonding  (30 
CFR  Parts  800-809,  Subchapter  J) 

Legal  Authority 

Surface  Mining  Control  and 
Reclamation  Act  of  1977,  P.L.  95-87,  91 
Stat.  45. 

Reason  for  Including  This  Entry 

The  Office  of  Surface  Mining  (OSM) 
of  the  Department  of  the  Interior 
believes  this  rulemaking  is  important 
because  it  addresses  significant 
problems  and  adds  flexibility  to 
regulations  which,  through  the  petition 
process,  were  said  to  be  overly 
restrictive  and  in  need  of  amendment. 

Statement  of  the  Problem 

OSM  has  proposed  amendments  to  its 
permanent  program  regulations  for 
performance  bonding  of  the  reclamation 
of  surface  coal  mines.  OSM  issued  these 
regulations  to  implement  §  §  509  and  519 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  which  require 
OSM  to  develop  a  regulatory  program 
that  requires  a  surface  coal  operator 
disturbing  the  land  overlying  a  coal 
seam  to  post  a  bond  in  an  amount 
sufficient  to  repay  the  regulatory 
authority  for  conducting  the  reclamation 
necessary  to  restore  the  land  to  its 
original  condition,  if  the  operator  fails  or 
is  unable  to  perform  the  reclamation 
itself. 

The  bonding  regulations  provided 
various  ways  of  assuring  that  funds 
would  be  available  if  forfeiture 
occurred.  These  included  a  financial 
commitment  by  a  third  party  (a  surety): 
offering  collateral,  such  as  cash, 
certificates  of  deposit,  or  letters  of 
credit:  and  self-bonding  (an  attachment 
of  real  and  personal  property  holdings 
by  which,  upon  liquidation,  funds  would 
be  made  available).  These  alternative 
provisions  contained  specific  criteria  for 
acceptance  which,  upon  issuance  on 
March  13, 1980,  and  by  review  by  coal 
companies,  the  surety  industry,  and 


mining  regulatory  agencies,  were  found 
to  contain  standards  that  were  said  to 
be  unnecessarily  stringent,  inflexible, 
and  in  need  of  modification. 

Under  these  regulations,  which  would 
not  become  effective  until  1981,  coal 
operators  claimed  it  would  be 
impossible  to  obtain  bonding,  and  as  a 
result,  permits  would  not  be  issued  to 
authorize  surface  coal  production.  The 
surety  industry,  which  would  be 
responsible  for  bonds  issued  for  years  to 
come,  was  said  to  be  unable  to  evaluate 
the  risks  in  guaranteeing  reclamation 
performance  as  required  by  the 
regulations. 

Mining  operators  unable  to  provide  a 
performance  bond  would  be  prevented 
from  mining  coal,  because  issuance  of 
the  mine  permit  is  contingent  on  bond 
being  posted.  If  bonds  are  not  available, 
a  large  segment  of  the  mining  industry 
may  be  unable  to  conduct  business 
lawfully.  Unless  changes  are  made  in 
the  current  performance  bond 
requirements,  the  coal  industry  may  be 
prevented  from  opening  new  mines  and 
repermitting  existing  coal  mines.  If  these 
amendments  are  not  made,  most  of  the 
small  operators  and  many  of  the 
medium-sized  operations  probably  will 
not  be  able  to  secure  surety  bonds. 

Through  public  hearings  and  meetings 
with  interested  parties,  OSM  has 
developed  amendments  to  the  original 
regulations  which  address  the  main 
areas  of  concern.  Several  changes  are 
proposed  in  response  to  the  petition  for 
rule-making  filed  with  OSM  and 
supported  by  the  mining  and  bonding 
industries.  Other  changes  proposed  are 
a  result  of  comments  received  during  the 
public  comment  process. 

Alternatives  Under  Consideration 

OSM,  in  considering  alternatives  to 
the  original  regulations,  has  developed 
additional  methods  by  which  to  bond, 
modified  the  language  of  the  regulations 
to  increase  flexibility,  provided 
adaptation  to  regional  conditions,  and 
addressed  many  of  the  issues  in  the 
petition. 

The  proposed  regulations  make 
changes  in  the  following  areas: 
cumulative  bonding  (a  method  for 
minimizing  the  amount  of  bond  through 
contemporaneous  reclamation 
practices):  long-term  vs.  short-term 
bonding  (recognition  of  the  difficulty  in 
obtaining  a  long-term  commitment  from 
a  surety  company);  allowable 
conservation  practices  (those 
reclamation  practices  not  extending  the 
period  necessary  to  ensure  successful 
revegetation);  a  grace  period  for 
operators  losing  bond  through  no  fault  of 
their  own;  simplifying  the  bond  release 
provisions;  allowing  a  surety  company 


to  perform  the  reclamation  under 
forfeiture  instead  of  paying  the  total 
amount:  and  use  of  forfeited  bonds  on 
the  permit  area  covered. 

These  proposals  clarify  the 
regulations  and  should  ease  the 
difficulties  in  obtaining  bonds  that  are 
currently  imposed. 

Summary  of  Benefits 

Sectors  Affected:  The  coal-mining 
industry;  the  surety  industry:  coal- 
related  industries,  such  as 
manufacturing  of  mining  machinery: 
and  users  of  coal,  including  electric, 
gas,  and  sanitary  services. 

The  changes  instituted  through  this 
rulemaking  will  benefit  all  coal  mines  in 
the  United  States  by  increasing  the 
availability  of  bonds  and  bonding 
methods  due  to  OSM  allowing 
acceptance  of  more  types  of  collateral 
and  recognizing  the  differences  in  long¬ 
term  vs.  short-term  mining  operations. 

Many  coal-related  industries,  such  as 
equipment  producers,  and 
transportation  systems,  and  users  of 
coal,  including  public  utilities,  may  also 
benefit  through  the  continued  and 
expanded  production  of  coal. 

Summary  of  Costs 

Sectors  Affected:  The  coal  industry:  and 
consumers. 

OSM  cannot  determine  the  costs  at 
this  time. 

Related  Regulations  and  Actions 

Portions  of  Subchapter  J — Suspended 
by  OSM. 

Portions  of  Subchapter  J — Remanded 
by  Litigation. 

Active  Government  Collaboration 

OSM  has  developed  these  proposed 
regulations  without  collaboration.  Upon 
development  of  final  rules.  Federal 
agencies  such  as  the  Environmental 
Protection  Agency  and  the  Departments 
of  Energy  and  Agriculture,  will  be 
requested  to  concur  before  final 
issuance.  Each  State  in  which  coal  is 
produced  must  submit  a  regulatory 
program  as  required  by  the  Act, 
including  regulatory  standards  for 
bonding  which  are  at  least  as  stringent 
as  the  Federal  requirements.  In  those 
States  not  complying  with  this  mandate, 
coal  mining  and  reclamation  will  be 
under  a  Federal  regulatory  program  and 
will  be  subject  to  the  sections  of  the 
regulations  proposed  in  this  rulemaking. 

Timetable 

Final  Rule — June  1980 

Final  Rule  Effective — immediately 
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Available  Documents 

These  documents  are  relevant  in 
tracking  the  development  of  the 
rulemaking  action: 

Petition  to  amend  regulations.  44  FR 
28005,  May  14,  1979 
ANPRM,  44  FR  52098,  September  6, 
1979 

NPRM,  45  FR  6028,  January  24, 1980 
Final  Regulatory  Analysis.  OSM-RA- 
1,  March  1979 

Final  Environmental  Statement,  OSM- 
EIS-1,  January  1979 
Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program,  44  FR  15110-15125, 15385- 
15393,  March  13, 1979 
Transcripts  of  public  hearings  held 
June  5, 1979,  and  February  13, 1980 
Comments  received  during  comment 
period  on  the  petition  May  14, 1979  to 
June  15, 1979 

Surface  Mining  Control  and 
Reclamation  Act  of  1977,  P.L.  95-87,  91 
Slat.  445,  August  3.  1977 
Documents  can  be  examined  at  OSM 
Headquarters,  U.S.  Department  of  the 
Interior,  South  Building,  Room  153, 1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240;  (202)  343-4728 

Agency  Contact 

Russell  F.  Price,  P.E. 

Division  of  Technical  Services 
Office  of  Surface  Mining 
1951  Constitution  Avenue  N.W. 
Washington,  D.C.  20240 
(202) 343-4022 


DOI— WATER  AND  POWER 
RESOURCE  SERVICE 

Rules  and  Regulations  for  Acreage 
Limitation  Under  Federal  Reclamation 
Law  (43  CFR  426) 

Legal  Authority 

The  Reclamation  Act  of  1902,  as 
amended  and  supplemented,  43  U.S.C. 

§  371  et  seq. 

Reason  for  Including  This  Entry 

The  Department  of  the  Interior  (DOI) 
believes  that  these  rules  and  regulations 
are  important  because  they  will  affect 
about  50,000  farms  throughout  the  17 
Western  States  which  receive  irrigation 
water  from  projects  administered  by  its 
Water  and  Power  Resources  Service 
(WPRS),  formerly  the  Bureau  of 
Reclamation. 

Statement  of  Problem 

Federal  Reclamation  law  places  a 
limit  of  160  acres  on  the  quantity  of  land 
an  individual  or  organization  may  own 
and  irrigate  with  water  from  a  Federal 
water  supply  project.  Only  projects 
where  specific  congressional  or 


administrative  exemptions  or 
modifications  to  the  law  have  been 
granted  may  exceed  this  limit,  which 
has  been  in  effect  since  the  basic 
Reclamation  Law  was  enacted  in  1902. 
Land  in  excess  of  160  acres  may  receive 
project  water  if  the  owner  enters  into  a 
contract  with  the  United  States  agreeing 
to  sell  the  excess  land  to  an  individual 
who,  after  the  purchase,  will  not  own 
more  than  160  acres.  The  sale  must  be 
made  under  terms  and  conditions  that 
satisfy  the  Secretary  of  the  Interior,  and 
at  a  price  that  does  not  reflect  the 
increase  in  the  value  to  the  land 
attributable  to  the  construction  of  the 
Federal  Reclamation  project.  The 
contract  specifies  the  time  period  during 
which  the  landowner  must  sell  the 
excess  land.  If  the  landowner  does  not 
sell  the  land  within  that  period,  the 
Secretary  of  the  Interior  has  power  of 
attorney  to  sell  the  land.  If  the 
landowner  chooses  not  to  use  Federal 
project  water  for  the  excess  land,  there 
is  no  requirement  that  he  place  the  land 
under  contract  or  that  he  sell  it.  The 
1902  Act  also  imposes  a  requirement 
that  the  landowner  be  a  resident  on  or 
in  the  neighborhood  of  the  land, 
interpreted  tp  be  50  miles  from  the  land, 
to  be  eligible  to  receive  project  water. 

The  purposes  of  the  acreage  limitation 
provisions  of  the  Reclamation  law  are  to 
promote  owner-operated  family  farms, 
provide  opportunity  for  a  maximum 
number  of  farmers  on  land  that  Federal 
project  water  serves,  and  preclude 
speculative  gain  in  the  disposition  of 
land  that  project  water  serves.  In  the 
past,  these  provisions  have  been 
administered  through  State-chartered 
irrigation  districts  and  other  entities  that 
have  contracted  with  the  United  States 
for  the  Federal  Reclamation  project.  The 
DOI  has  made  determinations  on  the 
application  of  the  provisions  on  a  case- 
by-case  basis,  based  on  court  decisions 
and  opinions  of  the  Solicitor  of  the 
Department  of  the  Interior.  The  DOI  has 
never  promulgated  formal  rules  by 
which  the  acreage  limitation  provisions 
would  be  administered. 

The  practices  followed  in  the  past 
have  resulted  in  a  lack  of  uniformity 
among  irrigation  districts  in 
administering  the  acreage  limitation 
provisions,  and,  in  some  cases,  in  lax 
enforcement  of  those  provisions  by  the 
districts.  In  August  1976,  a  United  States 
district  court  ordered  the  Secretary  of 
the  Interior  to  prepare  and  publish  rules 
and  regulations  dealing  with  acreage 
limitation  under  Reclamation  law,  with 
specific  reference  to  procedures  to  be 
used  to  approve  sales  of  excess  land 
[National  Land  for  People,  Inc.  v.  The 
Bureau  of  Reclamation  of  the 


Department  of  the  Interior  (417  F.  Supp. 
449  [D.C.D.C.  1977]).  Such  rules  and 
regulations  will  provide  the  needed 
guidelines  for  the  uniform 
administration  of  the  acreage  limitation 
of  the  Reclamation  law  to  assure  that 
the  purposes  of  the  law  are  carried  out. 

On  August  25, 1977,  the  DOI  published 
proposed  rules  and  regulations  for 
acreage  limitation  in  the  Federal 
Register  (43  CFR  Part  426).  DuTing  the 
128-day  comment  period  on  these 
proposed  rules,  the  DOI  received  over 
11,000  written  comments  and  heard 
testimony  from  1,075  witnesses  at  17 
public  hearings.  The  Department  then 
revised  the  proposed  rules,  taking  these 
comments  into  consideration.  These 
revised  rules  will  serve  as  the  basis  for 
the  environmental  impact  statement 
(EIS)  the  DOI  is  preparing  to  comply 
with  the  order  of  a  United  States  district 
court,  issued  December  7, 1977,  halting 
the  rulemaking  until  the  Department 
completed  an  EIS.  The  draft  EIS  will  be 
published  by  December  15, 1980,  and  the 
final  EIS  by  July  1, 1981.  The  EIS  will  ^ 
assess  the  econom'ic,  social,  community, 
and  environmental  effects  of  the 
proposed  rules. 

Alternatives  Under  Consideration 

The  EIS  will  address  a  number  of 
alternatives  to  amend  the  acreage 
limitation  provisions  of  Reclamation  law 
and  the  rules  that  the  DOI  can  establish 
under  existing  law.  The  alternatives  will 
deal  with  the  size  of  ownerships  and 
operations  that  are  eligible  for  Federal 
project  water,  residency  requirements, 
ownership  arrangements,  and 
procedures  that  the  DOI  must  use  in 
processing  sales  of  land  receiving 
Federal  project  water.  The  alternatives 
will  incltide  the  following: 

Alternative  (1)  is  a  small-farm 
alternative,  with  the  size  of  the  farp 
operation  eligible  to  receive  Federal 
project  water  limited  to  320  acres. 

Alternative  (2)  is  based  on 
amendments  to  Reclamation  law 
proposed  by  DOI  that  reflect  the  revised 
proposed  rules.  They  would  limit  the 
size  of  the  farm  operation  that  is  eligible 
to  receive  Federal  project  water  to  960 
acres,  and  limit  the  multiple  ownership 
arrangements  that  are  permitted. 

Alternative  (3)  is  based  on  procedures 
used  in  the  past  which  limited 
ownership  to  160  acres  per  individual, 
permitted  loose  multiple  ownership 
arrangements  and  unlimited  leasing. 

Alternative  (4)  is  based  on  the  pricing 
structure  for  Federal  project  water  that 
would  permit  delivery  of  project  water 
to  excess  land  upon  payment  to  the 
Federal  Government  of  the  full  cost  of 
providing  the  water  service. 
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Alternative  (5]  is  based  on  no  acreage 
limitation  or  the  repeal  of  the  acreage 
limitation  provisions  and  residency 
requirements  of  Reclamation  law. 

The  EIS  will  consider  other 
alternatives  as  well.  Both  the  draft  and 
Final  EIS  will  address  the  pros  and  cons 
of  the  alternatives:  the  draft  statement  is 
scheduled  to  be  published  December  15. 

1980,  and  the  final  statement  July  1. 

1981. 

Summary  of  Benefits 

Sectors  Affected:  Agriculture  in  the  17 
Western  States  where  (WPRS) 
projects  are  located. 

The  major  effect  of  the  proposed  rules 
will  be  related  to  the  change  in  the  size 
of  farm  operations  on  Federal 
Reclamation  projects  and  to  the  number 
of  family  farms  that  may  result.  On 
many  projects  the  change  in  the  number 
and  size  of  farms  may  not  be  significant, 
while  on  others,  where  larger  farm 
operations  exist,  there  would  be  a 
noticeable  increase  in  the  number  of 
farms  and  a  reduction  in  their  size.  The 
change  in  the  agricultural  sector  could 
result  in  economic  effects  on  production 
efficiency,  improving  the  efficiency  in 
some  cases  and  reducing  it  in  others: 
changes  in  income  to  the  farm  family, 
both  up  and  down:  increases  to  the 
community  income  as  the  number  of 
farms  increases:  and  changes  in  the 
nature  and  number  of  employment 
opportunities.  The  EIS  on  the  proposed 
rules,  currently  being  prepared,  will 
identify  and  analyze  these  and  other 
impacts  of  the  rules.  While  the  reduction 
in  large-scale  farming  may  result  in  a 
change  in  the  number  of  farming 
opportunities,  the  overall  change  in 
income  to  the  agricultural  sector  may 
not  be  significant:  however,  DOI  will 
complete  a  regulatory  analysis  of  the 
proposed  rules  if  it  appears  necessary 
after  we  have  completed  the  draft  EIS. 

Summary  of  Costs 

Sectors  Affected:  Agriculture  in  the  17 
Western  States  where  WPRS  projects 
are  located:  and  WPRS. 

The  regulations  will  apply  to 
deliveries  of  irrigation  water  to  over  12 
million  acres  of  land  in  about  50,000 
farms  in  these  projects. 

Until  we  complete  the  EIS,  it  is 
difficult  to  provide  reliable  estimates  of 
the  direct  and  indirect  costs  of  the 
regulations  to  the  sectors  they  affect. 
We  have  discussed  the  possible  costs- 
versus-benefits  in  the  section  above.  In 
addition,  increases  may  occur  in  the 
cost  of  administering  the  acreage 
limitations  of  law  under  the  regulations 
by  the  Federal  government  in 
recordkeeping,  inspections,  and 


monitoring  irrigation  water  deliveries  in 
projects  involved.  There  may  be  an 
increase  in  the  cost  of  public  services  in 
some  areas  where  new  farms  may  be 
established. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 

The  Department  of  Agriculture  is 
cooperating  in  preparing  the  EIS  on  the 
proposed  regplations. 

Timetable 

Draft  EIS  and  Revised  NPRM — 
December  15, 1980 

Public  Hearings — ^December  15, 1980 — 
March  16. 1981 

Regulatory  Analysis — after  December 
15, 1980,  if  required 
Final  Rule — September  1981 

Available  Documents 

"Department  of  the  Interior,  Bureau  of 
Reclamation,  Acreage  Limitation  Rules 
and  Regulations."  NPRM— 43  CFR  Part 
426,  August  25, 1977. 

“Environmental  Assessment  of  the 
Impact  of  Proposed  Rules  and 
Regulations  for  Acreage  Limitation 
Administration  as  published  in  the 
Federal  Register,  August  25, 1977.” 
Prepared  by  the  Bureau  of  Reclamation, 
January  1977. 

The  above  documents  are  available 
without  cost  from  the  Water,  and  Power 
Resources  Service,  Department  of  the 
Interior,  18th  and  C  Streets,  N.W., 
Washington,  D.C.  20240. 

Agency  Contact 

Vernon  S.  Cooper,  Senior  Staff 
Assistant  for  Special  Projects 
Operation  and  Maintenance  Policy 
Staff 

Water  and  Power  Resources  Service 
Department  of  the  Interior 
Washington,  D.C.  20240 
(202) 343-2148 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Assistance, 

Research,  and  Statistics 

Procedures  Relating  to  the 
Implementation  of  the  National 
Environmental  Policy  Act  (28  CFR  19.1, 
et  seq.) 

Legal  Authority 

National  Environmental  Policy  Act,  42 
U.S.C.  §  4231,  et  seq.;  Environmental 
Quality  Improvement  Act,  as  amended, 
42  U.S.C.  §  4371,  et  seq.;  (Council  on 
Environmental  Quality,  "Regulations  to 
Implement  the  National  Environmental 
Policy  Act”)  40  CFR  1500,  et  seq. 


Reason  for  Including  This  Entry 

The  Office  of  Justice  Assistance. 
Research,  and  Statistics  (OJARS) 
believes  that  these  guidelines  are 
important  because  they  will  help  assure 
that  agencies  receiving  funds  from  us 
will  protect  and  enhance  the 
environment  while  undertaking 
construction  projects. 

Statement  of  Problem 

The  National  Environmental  Policy 
Act  (NEPA)  requires  regulatory  agencies 
to  consider  the  effect  of  their  actions  on 
the  environment.  NEPA  requires  that 
each  agency,  before  taking  an  action, 
analyze  potential  environmental  effects 
and  prepare  an  Environmental  Impact 
Statement  (in  cases  where  the 
environment  may  be  affected)  or  a 
Finding  of  No  Significant  Impact  upon 
the  proposed  action  on  the  environment. 
The  Department  of  Justice  has  a 
separate  proposal  giving  general 
guidance  on  this  issue. 

On  December  27, 1979,  the  Justice 
System  Improvement  Act  of  1979 
reorganized  the  Department  of  Justice’s 
Law  Enforcement  Assistance 
Administration  (LEAA)  by  establishing 
the  Office  of  Justice  Assistance, 

Research,  and  Statistics.  OJARS  is  an 
umbrella  organization  composed  of 
three  financial  assistance  offices:  the 
National  Institute  of  Justice,  the  Bureau 
of  Justice  Statistics,  and  the  LEAA  itself. 
These  offices  undertake  few  projects 
which  significantly  affect  the 
environment.  In  addition,  OJARS  has 
adopted  the  policy  of  prohibiting  the  use 
of  its  funds  by  State  or  local 
governments  to  undertake  any  new 
construction  projects. 

Accordingly,  we  expect  the  number  of 
projects  necessitating  the  use  of  the 
NEPA  regulations  will  be  small. 

However,  as  a  granting  and  contracting 
agency  which  allots  funds  to  State  and 
local  agencies  for  criminal  justice 
improvement  programs,  such  as  prison 
renovations,  which  may  affect  the 
environment,  OJARS  must  have  specific 
NEPA  regulations.  Therefore,  OJARS  is 
simplifying  and  clarifying  its  current 
regulations  to  eliminate  unnecessary 
expenditures  of  staff  time  and  effort  for 
compliance  with  the  requirements  of 
NEPA. 

Alternatives  Under  Consideration 

We  indicated  in  the  Federal  Register, 
44  FR  68234  (November  28, 1979),  that 
LEAA  was  considering  certain 
alternative  approaches  to  the 
modification  of  its  NEPA  regulations. 
OJARS  has  chosen  the  alternative  which 
provided  for  the  removal  of  the  current 
28  CFR  19  and  the  replacement  of 
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updated  and  simplified  procedures. 

These  procedures  supplement  the 
proposed  procedures  of  the  Department 
of  Justice  and  provide  only  such 
guidance  as  is  specific  for  OJARS.  We 
will  publish  the  proposed  regulations  in 
the  Federal  Register  for  comment. 

Summary  of  Benefits 

Sectors  Affected:  State  and  local 
governments  applying  for  OJARS  funds: 
OJARS:  and  the  general  public. 

Reduced  paperwork  and  processing 
time  for  funding  projects  will  result  in 
savings  to  the  agency,  to  taxpayers,  and 
to  recipients  of  funds. 

Summary  of  Costs 
Sectors  Affected:  None. 

We  do  not  expect  to  bear  or  cause  any 
additional  costs. 

Related  Regulations  and  Actions 

Internal:  Proposed  Department  of 
Justice  Procedures  for  implementing  the 
National  Environmental  Policy  Act,  44 
FR  93751,  July  26, 1979. 

External:  Regulations  of  the  Council 
on  Environmental  Quality  (CEQ),  40 
CFR  Parts  1500-1508.  In  accordance  with 
the  CEQ  guidance,  the  new  regulations 
will  incorporate  by  reference  other 
environmental  statutes  including:  Fish 
and  Wildlife  Coordination  Act,  16  U.S.C. 
§  661,  et  seq.;  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C.  §  470, 
et  seq.’,  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  §  4001,  et  seq.;  Clean  Air 
Act  and  Federal  Water  Pollution  Control 
Act.  42  U.S.C.  §  7401,  et  seq.;  33  U.S.C. 

§  1251,  et  seq.;  Safe  Drinking  Water  Act, 
42  U.S.C.  §  300,  et  seq.;  Wild  and  Scenic 
Rivers  Act,  16  U.S.C.  §  1271,  et  seq.;  the 
Coastal  Zone  Management  Act  of  1972, 
16  U.S.C.  §  1451,  et  seq.;  and  other  ' 
environmental  review  laws  and 
executive  orders. 

Active  Government  Collaboration 

We  have  forwarded  a  copy  of  the 
proposed  regulations  to  the  Council  on 
Environmental  Quality  in  the  Executive 
Office  of  the  President  for  review  and 
comment. 

Timetable 
NPRM— May  1980 

Public  Comment  Period — May  to  July 
1980 

Final  Rule — August  1980 
Final  Rule  Effective — Upon  publication 
as  final 

Regulatory  Analysis — not  required 
Available  Documents 
None 

Agency  Qmtact 
Joan  Lewis,  Environmental 


Coordinator 

Office  of  Justice  Assistance,  Research, 
and  Statistics 

633  Indiana  Avenue,  N.W. 

Washington,  D.C.  20531 

(202)  724-7659 

DEPARTMENT  OF  TRANSPORTATION 

United  States  Coast  Guard 

Construction  Standards  for  the 
Prevention  of  Pollution  from  New  Tank 
Barges  Due  to  Accidental  Hull 
Damage;  and  Regulatory  Action  to 
Reduce  Pollution  from  Existing  Tank 
Barges  Due  to  Accidental  Hull  Damage 
(46  CFR  30, 32,  and  35) 

Legal  Authority 

Port  and  Tanker  Safety  Act  of  1978, 

§  5,  P.L.  95-^74,  92  Stat.  1480  (1978). 

Reason  for  Including  This  Entry 

The  Coast  Guard  believes  that  this 
rule  is  important  because  it  has  major 
economic  implications  for  the  barge  and 
towing  industry  in  this  country.  In 
addition,  testimony  presented  at  the 
hearings  on  this  proposal  indicated  that 
the  rule  may  adversely  affect  the 
national  oil  supply  network  because  it 
would  take  barges  out  of  service  that 
may  not  be  replaced. 

Statement  of  Problem 

Data  gathered  by  the  Coast  Guard 
show  that,  from  1973  through  1977,  the 
total  volume  of  oil  spilled  by  tank 
barges  was  about  174,000  barrels. 
Approximately  85  percent  of  the  oil 
spilled  resulted  from  hull  damage,  which 
occurred  as  a  result  of  groundings  and 
collisions  in  the  normal  course  of  barge 
movements.  Because  barges  operate 
mainly  on  the  inland  river  system,  most 
of  the  oil  spilled  by  tank  barges  enters 
highly  sensitive  inland  waters  where  the 
effect  on  the  marine  environment  is 
more  significant  than  it  would  be  on  the 
high  seas.  While  the  amount  of  pollution 
entering  the  waters  from  tank  barges 
fluctuates  annually,  it  is  not  decreasing 
in  general.  Thus,  the  present  regulations 
dealing  with  pollution  prevention,  which 
essentially  regulate  only  loading  and 
unloading  operations,  are  insufficient  to 
reduce  oil  pollution  from  tank  barges. 
Based  on  a  study  entitled  “Tank  Barge 
Oil  Pollution  Study,”  prepared  by 
Automation  Industries,  Inc.,  the  Coast 
Guard  has  concluded  that  the  lack  of 
construction  standards  for  tank  barges 
is  a  major  factor  in  the  pollution  they 
cause.  After  reviewing  the  data,  the 
Coast  Guard  determined  that  a  “no 
action”  alternative  is  not  acceptable. 
The  barge  industry  would  not  attack  the 


river  pollution  problem  without  our 
intervention.  The  Coast  Guard  believes 
that  barges  need  the  protection  of  a 
double  hull  to  prevent  cargo  discharge 
which  would  ordinarily  result  from 
proundings  and  minor  collisions  that 
breach  the  hulls  of  single-skin  barges. 

Alternatives  Under  Consideration 

In  1971  the  Coast  Guard  proposed  a 
requirement  for  double  walls  on  new 
tank  barges  constructed  for  the  carriage 
of  oil  in  specified  trades.  This  proposal 
would  have  required  the  vertical 
surfaces,  or  walls,  of  barges  to  be 
double,  but  it  did  not  propose  double 
bottoms.  Normal  attrition  of  tank  barges 
would  delay  any  dramatic  reduction  in 
oil  pollution.  In  order  to  accelerate  the 
retirement  of  single-hull  barges  already 
in  service,  the  proposal  included  a 
provision  that  would  have  precluded  the 
complete  rebuilding  of  existing  vessels, 
and  would  have  allowed  only  limited 
repair  to  damaged  areas  on  these 
vessels.  This  provision  was  designed  to 
reduce  the  number  of  existing  single-hull 
barges  gradually.  Another  proposed 
alternative  was  to  specify  a  date  after 
which  owners  and  operators  could  not 
use  single-hull  barges. 

Because  of  the  extensive  negative 
comments  from  the  towing  industry,  we 
did  not  impose  the  double-wall 
construction  requirement  for  new  tank 
barges  at  that  time.  Instead,  the  Coast 
Guard  initiated  two  studies.  The  first, 
“Alternative  Inland  Tank  Barge  Designs 
for  Pollution  Avoidance,”  developed 
design  and  construction  alternatives  and 
evaluated  them  for  effectiveness.  The 
second,  ‘Tank  Barge  Study,”  evaluated 
design,  construction,  and  equipment 
standards  for  tank  barges  that  carry  oil. 
These  studies  have  convinced  the  Coast 
Guard  that  a  double-hull  tank  barge 
fleet  is  necessary  to  prevent  pollution, 
due  to  hull  damage. 

The  comments  we  received  in 
response  to  the  1971  NPRM  indicated 
that,  while  the  industry  supported  the 
intent  of  the  regulations  to  prevent 
pollution,  it  strongly  objected  to  the 
methods  proposed  to  accelerate  the 
retirement  of  existing  single-hull  vessels 
and  to  substitute  double-hull  barges.  We 
received  no  comments  suggesting 
economically  acceptable  ways  to 
accelerate  retirement  of  these  vessels. 

The  Coast  Guard  is  aware  that  the 
problems  and  costs  associated  with  the 
construction  of  new  barges  differ  greatly 
from  the  problems  and  costs  associated 
with  modifying  existing  barges.  For  this 
reason,  following  the  1971  proposal,  the 
Coast  Guard  split  this  rulemaking  into 
two  parts:  an  ANPRM  asking  for 
comments  on  how  to  reduce  the 
pollution  problem  posed  by  the  existing 
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fleet  and  an  NPRM  proposing 
construction  standards  for  new  barges. 

The  present  barge  fleet  consists  of 
about  1,200  full  double-hull  barges,  2,200 
single-hull  barges,  and  428  barges  with 
partial  double  skins.  Hastening  the 
retirement  of  single-hull  barges  could 
significantly  affect  both  the  economic 
viability  of  many  individual  tank  barge 
operators  and  the  tank  barge  industry's 
collective  ability  to  respond  to  the 
Nation’s  need  to  transport  bulk  liquid 
cargo.  The  alternatives  we  considered  in 
the  ANPRM  are  early  retirement  of 
vessels,  conversion  to  other  service, 
restriction  of  routes,  increased  Coast 
Guard  inspection  standards,  and 
reduction  of  the  numbers  of  barges 
towed  together  as  a  single  unit. 

In  the  case  of  new  construction,  the 
NPRM  proposed  two  alternatives  to  the 
double-hull  approach:  taking  np  action 
or  requiring  the  use  of  heavier  internal 
structures  in  either  selected  areas  of  the 
vessel  or  overall  to  make  the  hulls  more 
resistant  to  penetration.  We  selected  the 
double-hull  alternative  as  a  result  of 
information  gathered  in  a  joint  Coast 
Guard/Maritime  Administration  study 
known  as  the  “1974  Tank  Barge  Study" 
because  results  indicated  that  this  was 
the  most  effective  method. 

Because  any  action  taken  on  these 
two  items  would  have  a  profound  affect 
on  the  environment  and  the  economy  of 
the  towing  industry,  we  decided  to  hold 
a  series  of  hearings  on  both  the  ANPRM 
and  the  NPRM  in  various  parts  of  the 
country.  Responses  at  the  hearings 
addressed  both  the  ANPRM  and  NPRM 
without  distinguishing  between  them. 

In  general,  the  comments  advocated 
the  following  alternatives: 

(A)  Do  not  retire  existing  equipment. 

(B)  Require  constructing  single-hull 
barges  with  heavier  materials. 

(C)  Require  more  stringent  inspection 
and  vigorous  enforcement  of  existing 
regulations.  In  addition,  industry 
representatives  questioned  the 
effectiveness  of  double  hulls  in 
preventing  pollution. 

These  issues  are  valid  and  deserve 
further  consideration.  The  Coast  Guard 
has  decided  that  an  independent  agency 
should  evaluate  the  proposed 
alternatives.  In  addition,  industry 
estimates  of  costs  differ  greatly  from 
Coast’Guard  estimates.  Industry 
estimates  are  higher  by  far.  In  light  of 
the  industry  data,  the  Coast  Guard  will 
have  to  reexamine  the  anticipated 
economic  effects  of  the  proposal. 
Consequently,  the  National  Academy  of 
Sciences  will  reexamine  the  entire  tank 
barge  issue  and  recommend  various 
options  to  accomplish  the  Coast  Guard’s 
objective. 


Summary  of  BeneHts 

Sectors  Affected:  Manufacturing  of 
tank  barges;  and  the  general  public. 

The  Coast  Guard  has  concluded  that 
double  hulls  would  be  95  percent 
effective  in  preventing  pollution  due  to 
hull  damage.  This  conclusion  is  based 
on  the  report  we  mentioned  previously, 
the  “1974  Tank  Barge  Study.” 

Summary  of  Costs 

Sectors  Affected:  Water 
transportation  of  oil  tank  barges;  towing 
services;  manufacturing  of  tank  barges; 
and  users  of  oil. 

The  cost  of  a  double-hull  inland  tank 
barge  would  range  from  $146,000  to 
$425,000  more  than  for  a  single-hull 
inland  barge  of  comparable  size.  In  1978, 
added  costs  for  full  double  hulls  on 
ocean  barges  ranged  from  $700,000  to 
$1,700,000  for  each  barge. 

The  costs  for  modifying  existing 
barges  are  more  difficult  to  determine. 
The  proposals  in  the  ANPRM  would  cost 
a  total  of  approximately  $222  million, 
(current  dollars)  or  a  31  percent  increase 
over  present  expenses  for  the  tank  barge 
industry.  The  ANPRM  solicited 
estimates  of  these  costs  as  well  as  costs 
the  industry  would  incur  for  activities, 
such  as  oil  recovery  and  cleanup 
resulting  from  spills  related  to  hull 
damage.  Compliance  costs  would  be 
passed  on  to  die  consuming  public. 

Related  Regulations  ancT Actions 

Internal:  The  Coast  Guard  is  also 
considering  double-hull  requirements  as 
a  possible  solution  to  spilling  hazardous 
materials. 

External:  None. 

Active  Government  Collaboration 

The  Coast  Guard  has  informed  the 
Environmental  Protection  Agency  and 
the  Maritime  Administration  of  its 
regulatory  proposals. 

Timetable 

The  National  Academy  of  Sciences 
held  a  workshop  on  these  proposals  on 
April  15  and  16, 1980.  Now  the  Academy 
is  developing  recommendations  for  the 
Coast  Guard.  We  will  defer  any  further 
action  until  we  have  evaluated  these 
recommendations,  and  any  new 
economic  information. 

Final  Regulatory  Analysis — will 
accompany  Final  Rule 
Final  Rule — unknown  at  this  time 

Available  Documents 

Karlson,  E.  S.,  et  al.,  “Alternative 
Inland  Tank  Barge  Designs  for  Pollution 
Avoidance,”  May  22, 1974 
“Polluting  Incidents  In  and  Around 
U.S.  Waters,”  annual  reports  for  1971 


through  1977.  Coast  Guard  publication 
number  C.G.  487 
Joint  Coast  Guard/Maritime 
Administration  Study,  “Tank  Barge 
Study,”  October  1974.  National 
Technical  Information  Service  number 
COM-75-10284/AS 
Bender,  A.,  et  al.,  “Tank  Barge  Oil 
Pollution  Study,”  prepared  for  the  Coast 
Guard  by  Automation  Industries,  Inc., 
1978 

NPRM— 36  FR  24960,  December  24. 
1971  (superseded) 

NPRM— 44  FR  34440,  June  14, 1979,  for 
new  construction 

ANPRM— 44  FR  34443,  June  14, 1979, 
for  existing  construction 
Supplementary  NPRM— 45  FR  16438, 
March  13, 1980,  for  both  proposals 
Draft  Regulatory  Analysis  and 
Environmental  Impact  Statement, 
“Design  Standards  for  New  Tank  Barges 
and  Regulatory  Analysis  for  Existing 
Tank  Barges  to  Reduce  Oil  Pollution  Due 
to  Accidental  Hull  Damage,  May  1979” 
Documents  available  from  Agency 
Contact. 

Agency  Contact 

LCDR  Johnson,  Project  Manager 
U.S.  Coast  Guard  Headquarters  Bldg. 

(G-MMT-1) 

2100  Second  St.,  S.W. 

Washington,  D.C.  20590 
(202)426-4432 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Air,  Noise,  and  Radiation 

Reguiations  for  the  Prevention  of 
Significant  Deterioration  (PSD)  from 
Set  li  Pollutants  (Hydrocarbons, 
Carbon  Monoxide,  Nitrogen  Oxide, 
Ozone  and  Lead).  (40  CFR  51.24, 
52J21)* 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §^166, 
42  U.S.C.  §  7476. 

Reason  for  Including  ’This  Entry 

The  regulation,  when  developed  and 
promulgated,  is  likely  to  impose  siting 
restrictions  on  air  pollution  sources 
because  of  limitations  on  areawide 
emission  totals.  This  could  have  a 
significant  effect  on  industry. 

Statement  of  the  Problem  . 

The  purpose  of  this  program  is  to 
provide  for  adequate  representation  of 
the  public  interest  where  the  Nation’s 
clean  air  resources  are  threatened  by 
increases  in  concentrations  of  Set  11 
pollutants  (hydrocarbons,  carbon 
monoxide,  nitrogen  oxides,  ozone,  and 


36908 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


lead).  The  present  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  administered  by  the 
Environmental  Protection  Agency  (EPA) 
require  the  use  of  “best  available 
control  technology”  (BACT)  on  all  new 
or  modified  major  sources  of  all 
pollutants  covered  by  the  Clean  Air  Act. 
In  addition  the  present  program  also 
limits  increases  in  areawide 
concentrations  of  sulfur  dioxide  and 
particulate  matter  through  an  air  quality 
increment  system.  The  present  program, 
however,  does  not  similarly  limit 
areawide  emission  levels  or  air  quality 
impacts  of  Set  II  pollutants  and, 
therefore,  cannot  protect  against  the 
degradation  of  air  quality  up  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  The  Clean  Air  Act,  as 
amended  in  1977,  requires  EPA  to 
respond  to  this  problem  (42  U.S.C.  7476). 

Alternatives  Under  Consideration 

EPA  is  now  reviewing  a  range  of 
regulatory  alternatives  which  appear  to 
be  most  reasonable  at  this  time.  These 
alternatives  include  the  following: 

Emissions  Controls  Only — ^This 
system  would  rely  primarily  on  the 
requirements  for  best  available  control 
technology  (BACT)  on  major  new 
stationary  sources  and  the  Federal 
standards  for  motor  vehicle  emissions, 
with  the  possible  addition  of  motor 
vehicle  inspection  and  maintenance 
requirements.  Control  requirements 
under  this  system  would  not  vary  as  a 
function  of  ambient  pollutant 
concentrations  or  of  the  proximity  of 
other  sources,  as  long  as  the  National 
Ambient  Air  Quality  Standards  were 
not  violated. 

Ambient  Air  Quality  Increments — 
This  approach  would  call  for  developing 
an  area  classification  system 
establishing  numerical  limits  for 
allowable  degradation  of  ambient  air 
quality.  This  system  would  be  similar  to 
that  already  in  effect  for  particulate 
matter  and  sulfur  dioxide. 

Emission  Density  Zoning  (EDZ) — An 
EDZ  system  would  set  theoretical 
ambient  air  quality  increments  to  be 
used  only  as  a  guideline  for  establishing 
limits  on  maximum  allowable  emissions 
per  unit  land  area.  Once  EPA 
established  these  emission  density 
limits,  the  appropriate  State  or  local  air 
pollution  control  agency  would  base 
preconstruction  review  of  new  and 
modified  sources  on  the  emission 
density  limits  rather  than  on  ambient  air 
quality. 

Inventory  Management — This  system 
would  require  State  and  local  agencies 
to  develop  and  maintain  detailed 
emission  inventories,  with  the  provision 
for  mandatory  periodic  public  review 


whenever  the  local  emission  inventory 
increased  by  a  pre-established  quantity 
or  percentage.  The  system  would  require 
this  public  review  before  allowing  any 
further  incremental  increase  in 
emissions,  and  could  include  an 
environmental  analysis,  a  community 
environmental  education  program,  a 
public  hearing,  and  a  vote  by  elected 
officials  from  the  potentially  affected 
areas. 

Statewide  Emission  Limitation 
(Bubble) — We  would  design  this  system 
to  ensure  that  aggregate  statewide 
emissions  would  not  increase.  Every 
local  increase  (after  some  fixed  time) 
would  require  an  equivalent  decrease 
somewhere  else  within  the  State  to 
offset  it. 

Avoidance  of  Juxtaposed  Major 
Sources  of  Hydrocarbons  and  Nitrogen 
Oxides — We  would  design  this 
approach  to  prevent  significant 
deterioration  in  air  quality  which  results 
from  the  formation  of  ozone.  Such  a 
program  would  focus  special  attention 
on  the  hydrocarbon/nitrogen  dioxide 
ratio,  and  would  prevent  the  location  of 
major  sources  within  a  certain  fixed 
distance  of  each  other. 

Emission  Fees — The  State  would  set 
up  a  fee  system  to  strengthen  the 
requirements  for  BACT  on  major  new 
stationary  sources.  The  State  air 
pollution  control  agency  would  then 
levy  a  fee  on  each  major  new  source. 

The  fee  would  be  based  on  the  quantity 
of  emissions  and  would  thus  give  the 
source  an  incentive  to  develop  and 
incorporate  new  and  more  effective 
strategies  for  controlling  emissions. 

Marketable  Permits — A  marketable 
permit  system  would  establish  permits 
to  emit  a  certain  fixed  quantity  of 
emissions  and  allow  air  pollution 
sources  to  buy  and  sell  those  permits. 

As  in  an  emission  fee  system,  the  cost  of 
these  permits  gives  the  source  an 
incentive  to  minimize  the  quantity  of 
emissions.  Furthermore,  the  responsible 
air  pollution  control  authority  could 
limit  the  exact  quantity  of  emissions 
within  any  one  area  by  limiting  the 
number  of  marketable  permits  allowed 
within  that  area. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

Areas  of  the  country  which  are 
presently  attaining  the  NAAQS  for 
carbon  monoxide,  nitrogen  dioxide, 
ozone,  and  lead  will  have  a  program  to 
prevent  significant  air  quality 
deterioration  from  those  pollutants.  In 
addition,  regulations  will  provide 
special  protection  to  national  parks, 
national  wilderness  areas,  and  other 
Class  I  areas. 


These  regulations  are  at  such  an  early 
stage  of  development  that  we  cannot  yet 
quantify  benefits  and  costs.  The  benefits 
will  vary  depending  on  the  alternative 
or  alternatives  we  select.  As  we  noted 
above,  the  regulations  are  unlikely  to 
impose  additional  direct  emission 
control  requirements  on  air  pollution 
sources,  but  they  may  impose  siting 
restrictions  because  of  limitations  on 
areawide  emission  totals.  Once  we 
complete  the  regulatory  analysis,  we 
will  have  a  better  estimate  of  the 
benefits  and  costs  associated  with  this 
regulation. 

Summary  of  Costs 

Sectors  Affected:  Industries  emitting  Set 
II  pollutants,  including:  transportation, 
electric  services,  and  manufacturing 
(particularly  the  petroleum  refining 
and  the  primary  metal  industries). 

We  do  not  anticipate  that  the 
regulation  will  affect  small  businesses 
disproportionately.  The  regulatory 
analysis  will,  however,  specifically 
address  this  problem. 

As  we  noted  above,  we  will  assess  the 
costs  of  implementing  these  regulations 
as  a  part  of  the  regulatory  analysis.  We 
already  require  the  affected  sources 
under  the  present  PSD  regulations  to 
install  the  best  available  control 
technology  (40  CFR  51.24  and  40  CFR 
42.21).  Therefore,  the  costs  resulting 
from  this  regulation  alone  will  be  related 
only  to  site  location. 

Related  Regulations  and  Actions 

Internal:  EPA  has  developed  and 
currently  administers  regulations  for  the 
prevention  of  significant  deterioration  of 
air  quality  resulting  from  emissions  of 
particulate  matter  and  sulfur  dioxide  (40 
CFR  51.24).  The  same  regulations  also 
require  best  available  control 
technology  on  the  sources  potentially 
affected  by  this  regulation. 

External:  The  regulation  will  require 
each  State  to  develop  regulations  to 
implement  this  program.  These 
regulations  will  require  EPA  review  and 
approval. 

Active  Government  Collaboration 

EPA  has  formed  an  interagency  work 
group  to  assist  it  in  the  development'  and 
review  of  these  regulations.  The 
following  are  members  of  the 
workgroup:  Department  of 
Transportation;  Department  of  Energy; 
Department  of  Interior,  National  Park 
Service,  Fish  and  Wildlife  Service  and 
Bureau  of  Land  Management, 
Department  of  Commerce,  Department 
of  Housing  and  Urban  Development, 
Department  of  Agriculture,  and  Council 
on  Environmental  Quality.  In  addition, 
we  have  solicited  and  received 
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cooperation  from  State  governments 
through  the  State  and  Territorial  Air 
Pollution  Program  Administrators,  and 
local  agencies  throughout  the 
Association  of  Local  Air  Pollution 
Control  Officers. 

Timetable 

ANPRM— May  1980 
Public  Meeting — July  1980 
Regulatory  Analysis — May  1981 
NPRM — August  1981 
Public  Hearing — September  1981 
Final  Rule — April  1982 

Available  Documents 
None 

Agency  Contact 

John  Calcagni,  Environmental 
Scientist 

Policy  Development  Section  (MD-15) 
Environmental  Protection  Agency 
Research  Triangle  Park,  N.C.  27711 
(919)  541-5365  FTS  629-5365 


EPA-OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality  Standard 
for  Carbon  Monoxide  (40  CFR  Part  50*) 

Legal  Authority 

Clean  Air  Act,  as  amended, 

§  109(dJ(l),  42  U.S.C.  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPAJ  believes  that  this  review  is 
important  in  order  to  ensure  the 
protection  of  public  health  and  welfare 
and  because  any  changes  to  the  existing 
standards  may  result  in  an  annual  effect 
of  $100  million  or  more  on  the  economy. 

Statement  of  Problem 

Section  109(d)(1)  of  the  Clean  Air  Act 
as  amended  directs  EPA  to  review 
existing  national  ambient  air  quality 
standards  (NAAQS)  every  five  years. 
Ambient  air  quality  standards  define 
allowable  pollutant  concentrations  in 
the  ambient  air  that  are  required  to 
protect  public  health  and  welfare.  EPA 
set  the  original  carbon  monoxide  (CO) 
standards  (April  30, 1971  36  FR  8186)  at 
9  parts  per  million  (ppm)  averaged  over 
an  8-hour  period  and  35  ppm  for  a  1-hour 
period.  After  review  of  scientific  bases 
for  the  standards  (the  air  quality 
criteria),  EPA  will  decide  whether  to 
propose  new  standards  or  reaffirm  the 
original  standards.  The  States  are 
responsible  for  developing  and 
implementing  the  necessary  regulatory 
programs  to  ensure  the  attainment  and 
maintenance  of  the  NAAQS. 

The  magnitude  of  the  problem 
resulting  from  human  exposure  to 


carbon  monoxide  has  not  been 
completely  quantified.  However,  there 
are  several  population  groups  that  are 
particularly  sensitive  to  carbon 
monoxide  exposure,  such  as  patients 
with  coronary  heart  disease  (e.g„  angina 
pectoris),  peripheral  vascular  disease, 
cerebrovascular  disease,  or  chronic 
obstructive  pulmonary  disease:  pregnant 
mothers  and  their  fetuses;  and  patients 
with’  anemia.  These  sensitive  population 
segments  range  from  5  to  12  percent  of 
the  U.S.  population.  In  other  words, 
several  million  persons  in  the  United 
States  with  cardiovascular,  pulmonary, 
and  central  nervous  system  diseases  can 
have  these  conditions  aggravated  by 
exposure  to  carbon  monoxide. 

Alternatives  Under  Consideration 

Major  alternatives  to  maintaining 
existing  standards  are: 

(1)  to  change  the  concentration  levels 
of  the  standards;  and 

(2)  to  change  the  time  periods  over 
which  concentrations  are  measured. 

EPA  may  make  the  health-based 
(primary)  standards  more  stringent,  less 
stringent,  or  keep  them  at  current  levels. 
The  Agency  is  looking  at  alternative 
primary  standard  levels,  and  at  the  need 
for  the  existing  secondary  standard  to 
protect  against  environmental  and  other 
nonhealth  damages. 

We  are  investigating  no  new  Federal 
regulatory  techniques  in  the  CO  NAAQS 
review  process.  All  governmental 
regulatory  actions  taken  as  a  result  of 
EPA’s  setting  a  NAAQS  are  at  the 
discretion  of  State  governments.  The 
States  are  free  to  use  performance 
standards,  economic  incentives,  or  any 
other  means  to  attain  ambient  air 
quality  standards  within  their 
jurisdiction.  The  only  EPA  requirement 
for  State  governments  is  that  they 
demonstrate  attainment  and 
maintenance  of  the  NAAQS  by  statutory 
compliance  dates. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 

especially  persons  particularly 

sensitive  to  CO  exposure. 

Revision  of  air  quality  criteria  and 
review  of  the  existing  ambient  standard 
will  result  in  greater  assurance  that  the 
standard  which  EPA  reaffirms  or  newly 
promulgates  will  protect  public  health 
and  welfare.  The  standard  will 
especially  benefit  those  individuals  with 
coronary  heart  disease,  anemia,  central 
nervous  system  and  pulmonary 
disorders:  pregnant  women  and  fetuses. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 

motor  vehicles  and  motor  vehicle 

equipment  regulation;  and 


administration  of  transportation 
programs;  the  driving  public;  and  EPA 
and  State  air  pollution  control 
agencies. 

State  air  pollution  control  strategies 
for  attaining  CO  ambient  air  quality 
standards  probably  will  focus  on 
reducing  emissions  from  motor  vehicles. 
These  strategies  may  affect  the 
automotive  industry,  the  driving  public, 
transportation  planning,  and  highway 
street  operations.  Motor  vehicles 
account  for  nearly  75  percent  of  the 
nationwide  CO  emissions:  most  high  CO 
monitor  readings  occur  in  urban  areas 
with  heavy  traffic.  EPA  will  complete  a 
study  of  the  costs  and  economic  effects 
of  controlling  CO  emissions  to  meet 
alternative  air  standards  at  the  time  we 
propose  any  changes  to  the  CO 
standard. 

Related  Regulations  or  Actions 

Internal:  Based  on  the  alternative  air 
quality  standards  under  consideration 
and  our  current  understanding  of  control 
requirements,  it  is  unlikely  that  revised 
EPA  emissions  standards  for  motor 
vehicles  will  result  from  this  review. 
External:  Modifications  in  existing 
standards  could  require  States  to 
reassess  their  current  implementation 
control  programs,  and  make  revisions  in 
control  measures  and  strategies  if 
necessary. 

Active  Government  Collaboration 

Other  Federal  agencies  that  are 
involved  in  reviewing  the  standard 
include  the  Departments  of 
Transportation.  Energy,  and  Health, 
Education,  and  Welfare.  In  addition, 

EPA  has  contacted  the  Interagency 
Regulatory  Liaison  Group  (IRLG)  and 
•  will  involve  them  in  the  standard 
review.  The  IRLG  functions  to 
coordinate  the  regulatory  authorities  of 
the  Environmental  Protection  Agency. 
Food  and  Drug  Administration, 
Consumer  Product  Safety  Commission. 
Occupational  Safety  and  Health 
Administration,  and  the  Food  Safety  and 
Quality  Service,  Department  of 
Agriculture. 

Timetable 

NPRM — summer  1980 
Regulatory  Analysis — summer  1980 
Public  Comment  Period — to  be  specified 
in  NPRM. 

Public  Hearing  in  Washington,  D.C. — 
summer  1980 
Final  Rule — fall  1980 

Available  Documents 

ANPRM — “Review  of  the  Carbon 
Monoxide  Air  Quality  Standard,”  43  FR 
56250,  December  1, 1978 
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“Air  Quality  Criteria  for  Carbon 
Monoxide”  (External  Review  Draft, 

April  1979);  it  is  available  from  the 
Environmental  Criteria  and  Assessment 
Office,  MD-52,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711 

U.S.  Environmental  Protection  Agency 
Science  Advisory  Board  Clean  Air 
Scientific  Advisory  Committee, 
Subcommittee  on  Carbon  Monoxide, 
“Transcript  of  Proceedings”  for  January 
30  and  31, 1979  and  June  14-16, 1979; 
these  are  available  for  review  in  the 
Central  Docket  Section,  EPA,  Room 
2903B,  401  M  Street,  S.W.,  Washington, 
D.C.  between  9:00  a.m.  and  4:00  p.m.  on 
weekdays. 

“Control  Techniques  for  Carbon 
Monoxide  Emissions,”  EPA-450/3-79- 
006,  June  1979;  the  report  is  available 
from  EPA  Library  (MD-35),  Research 
Triangle  Park,  NC  27711.  Telephone: 

(919) 541-2777. 

EPA  has  established  a  docket  (EPA, 
Central  Docket  Section  OAQPS-79-7) 
for  review  of  this  standard. 

Agency  Contact 

Michael  H.  Jones 

Ambient  Standards  Branch 

Strategies  and  Air  Standards  Division 
(MD-12) 

U.S.  Environmental  Protection  Agency 

Research  Triangle  Park,  NC  27711 

(919)  541-5231  FTS  629-5231 


EPA-OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality  Standard 
for  Nitrogen  Dioxide  (40  CFR  Part  50*) 

Legal  Authority 

Clean  Air  Act.  as  amended,  §  §  109(c) 
and  109(d).  42  U.S.C.  §  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  that  this  review  is 
important  to  ensure  the  protection  of 
public  health  and  welfare  and  because 
any  changes  to  the  existing  standards 
may  result  in  an  annual  effect  of  $100 
million  or  more  on  the  economy. 

Statement  of  Problem 

Section  109(c)  of  the  Clean  Air  Act  as 
amended  directs  EPA  to  promulgate  a 
short-term  nitrogen  dioxide  (NO2) 
standard  unless  there  is  no  significant 
scientific  evidence  that  such  a  standard 
is  needed  to  protect  public  health. 
Section  109(d)(1)  of  the  Act  requires 
EPA  to  review  existing  National 
Ambient  Air  Quality  Standards 
(NAAQS)  every  5  years.  (Ambient  air 
quality  standards  define  allowable 
pollutant  concentrations  in  the  ambient 


air  that  are  required  to  protect  public 
health  and  safety.)  This  review  includes 
the  existing  NO2  annual  average 
standard  promulgated  by  EPA  on  April 
30. 1971  (36  FR  8186),  This  standard  is 
100  micrograms  per  cubic  meter  (p.g/m^, 
annual  arithmetic  mean  (40  CFR  50.11). 
The  Agency  has  combined  possible 
proposal  of  a  short-term  NO2  standard 
with  review  of  the  annual  average 
NAAQS  into  one  rulemaking  process 
(see  45  FR  6959,  January  31, 1980).  After 
review  of  scientific  bases  for  the 
standards  (the  air  quality  criteria),  EPA 
will  decide  whether  to  propose  a  short¬ 
term  NO2  standard  and  change,  or 
reaffirm  the  existing  annual  NO2 
NAAQS.  ' 

Public  exposure  to  NO2  can  result  in 
impairment  of  pulmonary  (lung)  function 
and  can  increase  susceptibility  to 
respiratory  infection.  NO2  or  other 
nitrogen  oxide  compounds  in  the 
ambient  air  can  adversely  affect  crops, 
visibility,  and  materials,  and  can  cause 
acid  rainfall.  Acid  rain  adversely  affects 
crops,  materials,  and  aquatic 
ecosystems. 

Alternatives  Under  Consideration 

Based  on  revised  air  quality  criteria. 
EPA  may  decide  to  keep  the  existing 
annual  standard  without  change,  or 
make  some  modification  to  the 
allowable  air  concentration  of  nitrogen 
dioxide,  the  period  over  which  the 
concentration  is  measured,  or,  the 
number  of  times  States  will  be  allowed 
to  exceed  the  standards.  The  agency 
may  also  decide  to  propose  a  short-term  - 
NO2  standard. 

We  are  investigating  no  new 
regulatory  techniques  in  the  NO2* 

NAAQS  review/standard-setting 
process.  All  governmental  regulatory 
actions  taken  as  a  result  of  setting  a 
NAAQS  are  at  the  discretion  of  State 
governments.  They  are  free  to  use 
performance  standards,  economic 
incentives,  or  any  other  means  to  attain 
ambient  air  quality  standards  within 
their  jurisdictions.  The  only  EPA 
requirement  for  State  governments  is 
that  they  demonstrate  attainment  and 
maintenance  of  the  NAAQS  by  statutory 
attainment  dates. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 

particularly  those  persons  sufferihg 

from  respiratory  disease. 

Revision  of  air  quality  criteria  and 
review  of  the  existing  ambient  standard 
will  result  in  greater  assurance  that  the 
standard  which  EPA  reafflrms  or  newly 
promulgates  will  protect  public  health 
and  welfare,  crops,  materials  and 
aquatic  ecosystems. 


Summary  of  Costs 

Sectors  Affected:  Industries  emitting 
nitrogen  oxides,  such  as 
manufacturing,  electric  services,  and 
natural  gas  pipelines;  manufacturing 
of  motor  vehicles  and  motor  vehicle 
equipment;  regulation  and 
administration  of  transportation 
programs;  and  EPA  and  State  air 
pollution  control  agencies. 

We  will  complete  a  study  of  the  costs 
and  economic  effects  of  controlling 
oxides  of  nitrogen  for  alternative  short¬ 
term  and  annual  standards  at  the  time 
we  propose  a  revised  standard.  If  the 
Agency’s  NO2  activities  result  in  a  new 
regulatory  action,  the  regulation  could 
affect  the  level  of  control  for  point 
sources  of  nitrogen  oxides  emissions, 
such  as  power  plants,  industrial  boilers, 
and  natural  gas  pipeline  stations.  We 
currently  are  controlling  mobile  source 
emissions  under  existing  emissions 
limits  for  motor  vehicles;  however,  a 
stringent  short-term  NO2  standard  could 
result  in  the  need  for  communitywide 
inspection  and  maintenance  programs 
for  automobile  and  truck  emissions. 

Related  Regulations  and  Actions 

Internal:  Changes  to  the  current 
ambient  standard  may  affect  EPA’s 
regulations  for  nitrogen  oxides 
emissions  from  motor  vehicles  and  EPA 
regulations  for  new  source  review. 

External:  Modifications  in  the  existing 
standard  may  require  States  to  reassess 
their  current  implementation  control 
programs  and  make  revisions  in  control 
measures  and  strategies  if  necessary.  A 
new  short-term  standard  would  require 
States  to  assess  ambient  air  quality 
data,  and  if  concentrations  exceed  the 
standard,  develop  a  State 
implementation  plan  to  control  NO2 
emissions. 

Active  Government  Collaboration 

Other  Federal  agencies  that  are 
involved  in  reviewing  the  nitrogen 
dioxide  standards  are  the  Departments 
of  Energy;  Transportation;  Interior; 
Commerce;  and  Health,  Education  and 
Welfare;  and  the  Tennessee  Valley 
Authority.  In  addition,  we  have 
informed  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  of  this  review.  The 
IRLG  functions  to  coordinate  the 
regulatory  authorities  of  the 
Environmental  Protection  Agency,  Food 
and  Drug  Administration,  Consumer 
Product  Safety  Commission, 
Occupational  Safety  and  Health 
Administration,  and  the  Food  Safety  and 
Quality  Service,  Department  of 
Agriculture. 

Timetable 
NPRM — spring  1981 
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Regulatory  Analysis — spring  1981 
Public  Comment  Period — to  be  specified 
in  NPRM 

Public  Hearings — 60  days  after 
publication  of  NPRM 
Final  Rule — fall  1981 

Available  Documents 

“Air  Quality  Criteria  for  Nitrogen 
Dioxide”  (external  review  draft,  June 
1979),  available  from  the  Environmental 
Criteria  and  Assessment  Office  (ECAO), 
U.S.  Environmental  Protection  Agency, 
MD-52,  Research  Triangle  Park,  NC 
27711 

U.S.  Environmental  Protection 
Agency,  Science  Advisory  Board,  Clean 
Air  Scientific  Advisory  Committee, 
Committee  Meeting  on  Air  Quality 
Criteria  for  Oxides  of  Nitrogen, 
“Transcript  of  Proceedings”  conducted 
in  Washington,  D.C.  on  January  29  and 
30, 1979;  available  from  ECAO 
EPA  will  complete  a  study  of  costs 
and  economic  impacts  of  controlling 
nitrogen  oxides  when  it  issues  the 
NPRM. 

“Control  Techniques  for  Nitrogen 
Dioxide  Emissions”  (draft,  January 
1978),  available  from  Emission 
Standards  and  Engineering  Division, 

U.S.  Environmental  Protection  Agency, 
MD-13,  Research  Triangle  Park,  NC 
27711 

“National  Ambient  Air  Quality 
Standards:  Establishment  of  Standard 
Review  Docket  for  Nitrogen  Dioxide,”  45 
FR  6958,  January  31, 1980 
EPA  has  established  a  docket  (EPA, 
Central  Docket  Section  OAQPS-78-9) 
for  review  of  the  NO*  standard 

Agency  Contact 

Michael  H.  Jones 
Ambient  Standards  Branch 
Strategies  and  Air  Standards  Division 
(MD-12) 

U.S.  Environmental  Protection  Agency 
Research  Triangle  Park,  NC  27711 
(919)  541-5231  or  FTS  629-5231 


EPA-OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality 
Standards  for  Particulate  Matter  (40 
CFR  Part  50*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended. 

§  109(d)(1),  42  U.S.C.  §  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  that  this  review  is 
important  to  ensure  the  protection  of 
public  health  and  welfare,  and  because 
any  changes  to  the  existing  standards 


may  result  in  an  annual  effect  of  $100 
million  or  more  on  the  economy. 

Statement  of  Problem 

Section  109(d)  of  the  Clean  Air  Act 
Amendments  of  1977  directs  EPA  to 
review  the  existing  National  Ambient 
Air  Quality  Standards  (NAAQS)  every  5 
years.  Ambient  air  quality  standards 
define  allowable  pollutant 
concentrations  in  the  ambient  air  that 
are  required  to  protect  public  health  and 
safety.  The  current  Primary  Standard  for 
particulate  matter  (to  protect  public 
health)  is  75  micrograms  per  cubic  meter 
(p,g/m^)  annual  geometric  mean  and  260 
fAg/m®,  maximum  24  hour 
concentrations,  not  to  be  exceeded  more 
than  once  per  year.  The  current 
Secondary  Standard  for  particulate 
matter  (to  protect  public  welfare)  is  150 
ji.g/m®,  maximum  24-hour  concentration, 
not  to  be  exceeded  more  than  once  per 
year.  The  States  are  responsible  for 
developing  and  implementing  the 
necessary  regulatory  programs  to  ensure 
the  attainment  and  maintenance  of  the 
NAAQS. 

EPA  will  review  the  scientific  basis  of 
the  standard  (the  air  quality  criteria)  as 
well  as  the  standards  themselves. 

Where  appropriate,  EPA  will  revise  the 
air  quality  criteria  and  promulgate  new 
standards. 

Exposure  to  airborne  particula.te 
matter  (PM)  aggravates  asthma  and 
other  respiratory  disorders,  and 
cardiovascular  diseases;  and  can  impair 
pulmonary  function,  and  increase 
coughing  and  chest  discomfort.  PM  may 
also  increase  the  adverse  health  effects 
of  gaseous  air  pollutants,  such  as  sulfur 
dioxide.  Depending  on  their  chemical 
composition,  specific  types  of  PM  may 
have  more  serious  toxic  or  carcinogenic 
effects  than  others.  Elevated  PM  levels 
result  in  increased  soiling  of  exposed 
materials  and  impair  visibility. 

Alternatives  Under  Consideration 

Based  on  the  revised  air  quality 
criteria,  EPA  may  decide  to  keep  the 
existing  standards  without  change,  or 
may  decide  to  change  the  allowable  air 
concentration  of  particulate  matter,  the 
period  over  which  the  concentration  is 
measured,  or  the  number  of  allowable 
exceedences.  EPA  is  also  considering 
standards  based  on  the  size  of  the 
particulate  as.  well  as  its  concentration. 
This  consideration  is  based  on  evidence 
that  smaller  particles  penetrate  deeper 
into  the  lung,  and  evidence  that  when 
elevated  concentrations  of  particulate 
matter  occur  in  combination  with 
elevated  levels  of  sulfur  oxides  adverse 
health  effects  may  be  more  pronounced. 

EPA  is  not  investigating  new  Federal 
regulatory  techniques  in  the  NAAQS 


review  and  revision  process.  All 
governmental  regulatory  actions  taken 
as  a  result  of  setting  a  NAAQS  are  at 
the  discretion  of  State  governments 
which  are  free  to  use  performance 
standards,  economic  incentives,  or  any 
other  means  to  attain  ambient  air 
quality  standards  within  their 
jurisdiction.  The  only  EPA  requirement 
for  State  governments  is  that  they  attain 
and  maintain  the  NAAQS  by  statutory 
compliance  dates. 

Summary  of  BeneRts 

Sectors  Affected:  The  general  public, 
including  children  and  those  persons  ' 
suffering  from  respiratory  diseases 
and  cardiovascular  diseases. 

The  revision  of  the  air  quality  criteria 
and  the  review  of  the  existing  ambient 
standards  will  result  in  greater 
assurance  that  the  standards,  whether 
reaffirmed  or  newly  promulgated,  will 
adequately  protect  health  and  welfare  of 
the  general  public  including  those 
groups  within  the  general  public  most 
sensitive  to  adverse  health  affects  of 
PM. 

Summary  of  Costs 

Sectors  Affected:  Electric,  gas,  and 
sanitary  services:  the  non-ferrous 
metal  industry;  those  industries  that 
use  or  supply  large  quantities  of  fossil 
fuel;  and  State  air  pollution  control 
agencies. 

EPA  will  complete  a  study  of  costs 
and  economic  impacts  of  controlling 
particulate  matter  under  alternative 
standards  when  it  issues  the  NPRM.  In 
addition,  EPA  will  also  assess  the 
impact  on  State  air  pollution  control 
agencies  of  modifying  their  control 
programs  to  accommodate  revisions  to 
the  existing  standards. 

Related  Regulations  and  Actions 

Internal:  Changes  to  the  current 
ambient  standards  for  particulate  matter 
may  affect  EPA’s  regulations  for  new 
source  review. 

External:  Modifications  in  the  existing' 
standards  would  require  States  to 
reassess  their  current  implementation 
control  programs  and  make  revisions  in 
control  measures  and  strategies  if 
necessary. 

Active  Government  Collaboration 

Other  Federal  agencies  which  are 
actively  involved  in  reviewing  the 
standards  for  particulate  matter  are  the 
Departments  of  Energy:  Transportation; 
Interior:  Commerce;  Health,  Education 
and  Welfare;  and  the  Tennessee  Valley 
Authority,  In  addition,  EPA  has 
informed  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  of  this  review.  The 
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IRLG  functions  to  coordinate  the 
regulatory  authorities  of  the 
Environmental  Protection  Agency,  Food 
and  Drug  Administration,  Consumer 
Product  Safety  Commission, 

Occupational  Safety  and  Health 
Administration,  and  the  Food  Safety  and 
Quality  Service,  Department  of 
Agriculture. 

Timetable 

NPRM— fall  1980 
Regulatory  Analysis — fall  1980 
Public  Comment  Period — to  be  specified 
in  NPRM 

Public  Hearing — 60  days  after 
publication  of  NPRM 
Final  Rule — spring  1981 

Available  Documents 

ANPRM — “National  Ambient  Air 
Quality  Standards;  Review  of  Criteria 
and  Standards  for  Particulate  Matter 
and  Sulfur  Oxides,”  44  FR  192,  October 
2, 1979 

“Air  Quality  Criteria  for  Particulate 
Matter,"  AP-49,  January  1969,  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161 
“Health  Effects  Considerations  for 
Establishing  a  Standard  for  Inhalable 
Particles,”  July  1978,  available  from  the 
Health  Effects  Research  Laboratory, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27701. 

“Airborne  Particulate”  National 
Academy  of  Sciences,  1977,  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161 

Agency  Contact 

John  H.  Haines 
Ambient  Standards  Branch 
Strategies  and  Air  Standards  Division 
(MD-12). 

U.S.  Environmental  Protection  Agency 
Research  Triangle  Park,  N.C.  27711 
(9191  541-5355,  FTS  (629-53551 


EPA-OANR 

Review,  and  Possible  Revision,  of  the 
National  Ambient  Air  Quality 
Standards  for  Sulfur  Dioxide  (40  CFR 
Part  50*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§  109(d)(1),  42  U.S.C.  §  7409  et  seq. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  that  this  review  is 
important  in  order  to  ensure  the 
protection  of  public  health  and  welfare, 
and  because  any  changes  to  the  existing 
standards  may  result  in  an  annual  effect 
of  $100  million  or  more  on  the  economy. 
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Statement  of  Problem 

Section  109{dl  of  the  Clean  Air  Act 
Amendments  of  1977  directs  the  EPA  to 
review  the  existing  National  Ambient 
Air  Quality  Standards  (NAAQS)  every  5 
years.  Ambient  air-quality  standards 
define  allowable  pollutant 
concentrations  in  the  ambient  air  that 
are  required  to  protect  public  health  and 
welfare.  The  present  primary  standard 
for  sulfur  dioxide  (set  to  protect  public 
health)  is  80  micrograms  per  cubic  meter 
(pg/m®)  annual  arithmetic  mean,  and  a 
maximum  24-hour  concentration  of  365 
jug/m®,  not  to  be  exceeded  more  than 
once  per  year.  The  current  secondary 
standard  for  sulfur  dioxide  (to  protect 
public  welfare)  is  1300  p-g/m®,  maximum 
3-hour  concentration  not  to  be  exceeded 
more  than  once  per  year.  The  States  are 
responsible  for  developing  and 
implementing  the  necessary  regulatory 
programs  to  ensure  the  attainment  and 
maintenance  of  the  NAAQS. 

EPA  will  review  the  scientific  basis  of 
the  standards  (the  air  quality  criteria)  as 
well  as  the  standards  themselves. 

Where  appropriate,  EPA  will  revise  the 
air  quality  criteria  and  promulgate  new 
standards. 

Sulfur  oxides  in  the  air,  working  alone 
or  in  combination  with  other  pollutants, 
aggravate  respiratory  diseases  such  as 
asthma,  chronic  bronchitis  and 
emphysema,  and  also  irritate  the  eyes 
and  respiratory  tract.  Sulfur  oxides  also 
cause  impaired  visibility  and  help  form 
acid  rain  which  adversely  effects  crops, 
materials,  and  aquatic  ecosystems. 

Alternatives  Under  Consideration 

Based  on  the  revised  air  quality 
criteria,  EPA  may  decide  to  keep  the 
existing  standards  without  change,  or 
may  alter  the  air  concentration  of  sulfur 
dioxide  or  the  period  over  which  the 
concentration  is  measured. 

EPA  is  investigating  no  new  Federal 
regulatory  techniques  in  the  NAAQS 
review  and  revision  process.  All 
governmental  regulatory  actions  taken 
as  a  result  of  setting  a  NAAQS  are  at 
the  discretion  of  State  governments. 
They  are  free  to  use  performance 
standards,  economic  incentives,  or  any 
other  means  to  attain  ambient  air 
quality  standards  within  their 
jurisdiction.  The  only  EPA  requirement 
for  State  governments  is  that  they  attain 
and  maintain  the  NAAQS  by  statutory 
compliance  dates. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 

including  children,  those  persons 

suffering  from  respiratory  diseases, 

and  agricultural  interests. 


U.S.  Regulatory  Council 


The  revision  of  the  air  quality  criteria 
and  the  review  of  the  existing  ambient 
standards  will  result  in  greater 
assurance  that  the  standards  whether 
reaffirmed  or  newly  promulgated,  will 
adequately  protect  the  health  and 
welfare  of  the  general  public  including 
those  most  sensitive  to  adverse  health 
effects  of  sulfur  oxides. 

Summary  of  Costs 

Sectors  Affected:  Electric,  gas  and 
sanitary  services:  the  non-ferrous 
metal  industry:  the  petroleum  refining 
industry;  those  industries  that  supply 
or  use  large  quantities  of  fossil  fuel; 
and  State  air  pollution  control 
agencies. 

A  study  of  costs  and  economic 
impacts  of  controlling  sulfur  oxides 
under  alternative  standards  will  be 
completed  by  EPA  when  the  NPRM  is 
issued.  In  addition,  EPA  will  also  assess 
the  impact  on  State  air  pollution  control 
agencies  of  modifying  their  control 
programs  in  order  to  accommodate  any 
revisions  to  existing  standards. 

Related  Regulations  and  Actions 

Internal:  Changes  to  the  current 
ambient  standards  may  affect  EPA’s 
regulations  for  new  source  review. 

External:  Modifications  in  the  existing 
standards  would  require  States  to 
reassess  their  current  implementation 
control  programs,  and  make  revisions  in 
control  measures  and  strategies  if 
necessary. 

Active  Government  Collaboration 

Other  Federal  agencies  which  are 
actively  involved  in  reviewing  the  sulfur 
oxide  standards  are  the  Departments  of 
Energy;  Transportation:  Interior: 
Commerce:  Health,  Education  and 
Welfare:  and  the  Tennessee  Valley 
Authority.  In  addition,  EPA  has 
informed  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  of  this  review.  The 
IRLG  functions  to  coordinate  certain 
regulatory  activities  of  the 
Environmental  Protection  Agency,  Food 
and  Drug  Administration,  Consumer 
Product  Safety  Commission, 
Occupational  Safety  and  Health 
Administration,  and  the  Food  Safety  and 
Quality  Service.  Department  of 
Agriculture. 

Timetable 

NPRM— fall  1980 
Regulatory  Analysis — fall  1980 
Public  Comment  Period — to  be  specified 
in  NPRM 

Public  Hearing — 00  days  after 
publication  of  NPRM 
Final  Rule — spring  1961 
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Available  Documents 

ANPRM — “National  Ambient  Air 
Quality  Standards;  Review  of  Criteria 
and  Standards  for  Particulate  Matter 
and  Sulfur  Oxides,”  44  FR  192,  October 
2. 1979. 

“Air  Quality  Criteria  for  Sulfur 
Oxides,”  AP-50,  January  1969 — 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 

“Sulfur  Oxides,”  National  Academy  of 
Sciences,  1978 — available  from  the 
National  Academy  of  Sciences,  Printing 
and  Publication  Office,  2101 
Constitution  Avenue,  Washington,  D.C. 
20418. 

Agency  Contact 

John  H.  Haines 

Ambient  Standards  Branch 

Strategies  and  Air  Standards  Division 
(MD-12) 

U.S.  Environmental  Protection  Agency 

Research  Triangle  Park,  NC  27711 

19191  541-5355  or  FTS  629-5355 

EPA-OANR 

Standards  Of  Performance  To  Control 
Atmospheric  Emissions  From 
Industrial  Boilers  (40  CFR  Part  60) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §  111, 
42  U.'S.C.  §  7411. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  this  rule  would  be 
important  because  it  would  affect  many 
industries,  address  a  major  air  polluter, 
namely  industrial  boilers,  and  minimize 
emissions  in  the  face  of  increased 
industrial  use  of  coal.  The  impact  of  this 
regulation  on  industry  would  approach 
$100  million  per  year  for  additional 
capital  and  annualized  costs  by  1990. 

Statement  of  Problem 

Combustion  of  coal,  oil,  and  gas  in 
industrial  boilers  results  in  the  emission 
of  significant  quantities  of  particulate 
matter,  sulfur  dioxide,  and  nitrogen 
oxides  to  the  atmosphere.  Because  of 
the  large  number  of  boilers  and  the 
associated  emission  rates,  industrial 
boilers  contribute  significantly  to  air 
pollution  in  the  United  States.  In  1975, 
emissions  from  industrial  boilers  were 
estimated  to  include  2.77  million  tons  of 
particulate  matter,  3.25  million  tons  of 
sulfur  dioxide,  and  2.01  million  tons  of 
nitrogen  oxides  or  approximately  17, 11, 
and  8  percent  of  total  national  emissions 
of  these  pollutants.  The  projected 
growth  rate  of  the  use  of  industrial 
boilers,  coupled  with  the  emphasis  on 
shifting  fuel  from  gas  and  oil  to  coal,  will 


increase  the  potential  for  emissions. 
These  air  pollutants  affect  the  health 
and  welfare  of  most  of  our  urban- 
dwelling  citizens  by  contributing  to 
disease  in  people  and  animals,  reducing 
visibility  in  the  atmosphere,  damaging 
vegetation,  and  soiling  and  deteriorating 
real  estate.  Failure  to  provide  more 
effective  control  of  emissions  from 
industrial  boilers  will  increase  exposure 
to  the  undesirable  effects  of  these 
pollutants  and  will  expand  the  portions 
of  the  country  that  exceed  EPA’s 
ambient  standards  for  these  pollutants. 
This  rule  will  apply  to  new  and  modified 
industrial  boilers. 

Alternatives  Under  Consideration 

The  1977  Clean  Air  Act  requires  that 
EPA  adopt  standards  of  performance  for 
stationary  sources  of  air  pollution  that 
are  fired  by  fossil  fuels.  EPA  is  gatherings 
information  on  eight  technologies  for 
reducing  boiler  emissions:  (1)  oil 
cleaning  and  existing  clean  oil,  (2)  coal 
cleaning  and  existing  clean  coal,  (3) 
synthetic  fuels,  (4)  fluidized  bed 
combustion,  (5)  particulate  control,  (6) 
flue  gas  desulfurization,  (7)  nitrogen 
oxides  combustion  modibcation,  and  (8) 
nitrogen  oxides  flue  gas  treatment. 

We  are  using  computer  modeling  to 
examine  alternatives  to  determine  the 
cost  impacts,  emission  impacts,  effects 
upon  fuel  consumption,  overall  energy 
impacts,  and  other  environmental 
effects  on  a  regional  and  national  basis. 
The  alternatives  include  differing  levels 
of  emissions  for  various  sizes  of  boilers 
and  type  of  fuels. 

Summary  of  BeneBts 

Sectors  Affected:  Manufacturing 

industries;  and  the  general  public. 

This  rule  will  apply  to  new  and 
modified  industrial  boilers  used  in  a 
large  number  of  manufacturing 
industries,  particularly  energy-intensive 
industries,  such  as  glass  (SIC  321,  322, 
323],  pulp  and  paper  (SIC  261,  262,  263], 
and  chemical  manufacturing  (SIC  281], 
and  will  affect  people  in  urban  and  rural 
areas  who  are  subject  to  pollution 
emissions  from  these  industries. 

Installing  equipment  that  represents 
the  best  available  control  technology  at 
new  and  modified  industrial  boiler 
facilities  will  help  lessen  air  pollution  in 
already  affected  areas  and  preserve 
clean  air  in  as  yet  unpolluted  areas  of 
the  country.  Such  control  will  reduce  the 
need  for  using  the  “cleanest”  fuels, 
which  can  be  diverted  to  existing  plants 
in  which  new  add-on  controls  are  less 
cost  effective. 

A  regulation  that  requires  more 
stringent  controls  on  new  and  modiBed 
industrial  boilers  will  allow  industrial 
expansion  and  economic  growth  without 


an  accompanying  assault  on  ambient  air 
quality. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing 
industries;  and  consumers  of  products 
produced  by  these  industries. 

Energy  intensive  industries  such  as 
glass  (SIC  321,  322,  323],  pulp  and  paper 
(SIC  261,  262,  263],  and  chemical 
manufacturing  (SIC  281]  are  the  specific 
industries  that  this  rule  would  affect 
most. 

Cost  estimates  for  applying  the 
control  technology  required  by  a 
regulation  governing  emissions  from 
industrial  boilers  would  be  determined 
by  the  number,  sizes,  and  types  of 
sources  we  regulate  and  the  degree  of 
control  we  require.  EPA  estimates  that 
by  1990  annual  added  capital  costs  of 
control  will  approach  $200  million  and 
annualized  costs  will  approach  $100 
million  (1978  dollars].  These  estimates 
are  necessarily  very  tentative  at  this 
time.  Consumers  may  pay  higher  prices 
for  products  manufactured  by  energy- 
intensive  industries. 

Related  Regulations  and  Actions 

Internal:  We  have  issued  water 
pollution  regulations  in  the  form  of  “Best 
Practical  Technology  Currently 
Available”  and  “Best  Available 
Technology  Economically  Achievable." 
Industrial  boilers  are  also  subject  to 
requirements  of  the  Resource 
Conservation  and  Recovery  Act. 

External:  Industrial  boilers  are  subject 
to  the  Fuel  Use  Act  and  associated 
regulations  established  by  the 
Department  of  Energy. 

Active  Government  Collaboration 

Because  emissions  from  industrial 
boilers  come  from  the  combustion  of 
fossil  fuels,  EPA  is  working  closely  with 
the  Department  of  Energy  to  share 
information  and  stimulate  advances  in 
technology. 

Timetable 

Regulatory  Analysis — July  1980 
NPRM — February  1981 
Public  Hearing — March  1981 
Final  Rule — December  1981 

Available  Documents 

ANPRM— 40  CFR  60  (44  FR  37632, 

June  28, 1979] 

Agency  Contact 

Don  Goodwin,  Director 
Emission  Standards  and  Engineering 
Division  (MD-13] 

Environmental  Protection  Agency 
Research  Triangle  Park,  N.  C.  27711 
(919]  541-5271  or  FTS  629-5271 
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EPA-OANR 

Visibility  Protection  Requirements  (40 
CFR  Part  51.300-51.307) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§  169A,  42  U.S.C.  §  7491. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  it  will  establish  a  new 
regulatory  program  for  visibility 
protection. 

Statement  of  Problem 

Congress  has  set  aside  certain 
international  parks  and  national 
wilderness  areas,  national  memorial 
parks,  and  national  parks  (Class  1  areas] 
to  preserve  and  enhance  their  beauty  for 
present  and  future  generations  to  enjoy. 
The  intrinsic  beauty  of  these  areas, 
however,  has  been  threatened  because 
of  visibility  degrading  pollution. 

Congress  became  aware  of  the  need  to 
protect  visibility  in  these  areas  and 
directed  EPA  to  explore  the  relationship 
between  man-caused  pollution  and 
visibility. 

From  this  research  we  can  say  there 
are  generally  two  types  of  air  pollution 
which  reduce  or  impair  visibility: 

(1)  smoke  dust,  or  colored  gas  plumes 
that  are  emitted  from  stacks  of  a  single 
source  or  a  small  group  of  sources  that 
obscure  the  sky  or  horizon,  and  (2) 
widespread,  regionally  homogeneous 
haze  from  a  multitude  of  sources  which 
impairs  visibility  in  every  direction  over 
a  large  area. 

These  types  of  pollution  are  caused  by 
factories  and  plants  that  emit  particles 
and  gases  into  the  air.  These  substances 
either  absorb  or  scatter  the  light,  thus 
reducing  the  amount  of  light  a  person 
can  receive  from  a  viewed  object.  The 
practical  effect  is  that  impaired  visibility 
degrades  the  aesthetic  value  of  the 
surrounding  landscape  by  either 
discoloring  the  atmosphere  to  produce  a 
visible  plume,  whitening  the  horizon  and 
causing  objects  to  appear  flattened  so 
that  landscape  colors  and  textures 
become  less  discernible,  or,  in  the  case 
of  a  discernible  plume,  obscuring  some 
portion  of  the  landscape. 

Current  air  pollution  control 
regulations,  such  as  the  State 
Implementation  Plans,  New  Source 
Performance  Standards,  and  the 
Prevention  of  Significant  Deterioration 
Program,  while  requiring  emission 
controls  and  protection  of  national 
ambient  air  quality  standards,  do  not 
necessarily  provide  specific  visibility 
protection  in  the  Class  I  areas. 
Therefore,  if  EPA  fails  to  implement  this 


program,  visibility  in  certain  Class  I 
areas  will  continue  to  be  impaired  and/ 
or  may  be  impaired  in  the  future,  thus 
limiting  people’s  enjoyment  of  the  area. 

In  a  preliminary  survey  of  the  Class  I 
area  Federal  Land  Managers, 
approximately  one-third  reported 
undesirable  impaired  visibility  and/or 
the  need  to  evaluate  suspected  pollution 
sources.  However,  few,  if  any,  areas  are 
totally  free  from  manmade  pollution 
which  impairs  visibility. 

Alternatives  Under  Consideration 

EPA  could  propose  and  promulgate  a 
full-scale  program  to  address  all  types  of 
visibility  impairment.  However,  because 
of  lack  of  technical  and  scientific 
evidence  on  the  cause  of  visibility 
impairment,  the  agency  prefers  a  phased 
program  that  will  first  address 
impairment  which  visual  observations 
or  other  monitoring  techniques  can 
reasonably  attribute  to  a  source.  The 
agency  plans  to  address  other  visibility 
problems  when  the  source/impact 
relationships  are  better  understood. 

Under  Phase  1  of  the  program  the 
States,  in  coordination  with  the  Federal 
Land  Managers  of  the  Class  1  areas,  will 
develop  plans  which  will: 

1.  Require  control  of  impairment  that 
can  be  traced  to  a  single  major  source  or 
small  group  of  sources. 

2.  Evaluate  and  control  new  sources 
to  prevent  future  impairment,  and 

3.  Require  States  to  adopt  other 
strategies  to  remedy  existing  and 
prevent  future  visibility  impairment. 

Future  phases  will  further  implement 
the  visibility  program  by  addressing 
more  complex  problems,  such  as 
regional  haze  and  urban  plumes.  Under 
this  alternative,  we  will  promulgate 
future  phases  when  improvement  in 
monitoring  techniques  provides  more 
data  on  source-specific  levels  of 
visibility,  regional  scale  models  become 
refined,  and  our  general  scientific 
knowledge  of  visibility  improves. 

We  expect  that  Phase  1  of  the 
visibility  protection  program  will  serve 
as  a  basic  framework  into  which  future 
phases  can  be  incorporated.  In  other 
words,  the  basic  plan  requirements  will 
remain  consistent  while  only  the 
elements  which  define  the  scope  of 
Phase  I  will  change  in  response  to 
advances  in  our  technical  knowledge. 

Summary  of  Benefits 

Sectors  Affected:  General  public, 

especially  those  in  the  Western 

States. 

This  regulation  will  affect  the  156 
mandatory  Class  1  Federal  areas  where 
EPA  has  determined  that  visibility  is  an 
important  value  (44  FR  69122,  November 


30, 1979),  and  the  millions  of  visitors 
who  use  those  areas. 

These  regulations  and  the  State  plans 
developed  to  implement  them  will 
reduce  the  man-made  visibility 
impairment  in  those  Class  I  areas.  In 
addition,  any  added  controls  on  existing 
and  new  sources  will  provide  general 
visibility  improvement  in  the  region 
around  those  areas. 

Summary  of  Cost 

Sectors  Affected:  Electrical  services  and 

their  customers;  manufacturing 

industries;  and  States. 

EPA  expects  that  fossil  fuel  fired 
power  plants  and  a  few  large  industrial 
complexes  (such  as  pulp  mills  and  metal 
smelting]  in  the  Western  United  States 
will  feel  the  primary  economic  effects  of 
the  first  phase  of  the  program. 

The  costs  of  the  existing  industries 
involved  will  be  the  capital  and  annual 
operating  costs  of  additional  control 
equipment.  In  the  case  of  electric  power 
plants,  we  expect  the  costs  to  be  passed 
on,  in  the  form  of  rate  increases,  to  the 
customers  of  these  facilities.  EPA  will 
quantify  costs  as  we  define  regulatory 
alternatives. 

New  sources  and  modification  of 
existing  sources  which  impact  the 
visibility  in  Class  1  areas  may  require 
additional  controls  or  may  be  prevented 
from  building. 

Related  Regulations  and  Actions 

Internal:  EPA’s  Prevention  of 
Significant  Deterioration  regulations  (40 
CFR  51.24  and  52.21],  which  govern  new 
source  controls  and  location,  affect 
many  of  the  sources  which  visibility 
regulations  will  affect.  Also,  EPA’s  new 
source  performance  standard  for  utility 
boilers  (40  CFR  60  Subpart  D]  places 
controls  on  power  plants. 

External:  Approximately  36  States 
will  be  required  to  develop 
implementation  plans.  These  plans  will 
require  EPA’s  review  and  approval. 

Active  Government  Collaboration 

EPA  has  formed  an  interagency  work 
group  to  assist  it  in  the  development  and 
review  of  these  regulations.  The 
following  are  members  of  the  work 
group:  Department  of  Agriculture,  U.S. 
Forest  Service;  Department  of  Interior, 
National  Park  Service,  Fish  and  Wildlife 
Service^  and  Bureau  of  Land 
Management;  Department  of  Energy; 
Tennessee  Valley  Authority;  and 
Council  on  Environmental  Quality.  In 
addition,  we  have  solicited  and  received 
cooperation  from  State  government 
through  the  State  and  Territorial  Air 
Pollution  Program  Administrators,  and 
local  agencies  through  the  Association 
of  Local  Air  Pollution  Control  Officers. 
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Timetable 

EPA’s  current  schedule  for  the  first 
phase  shows: 

Regulatory  Analysis — May  1980 
NPRM— May  1980 
Public  Hearing — June/July  1980 
Final  Rule — November  1980 

Available  Documents 

Designation  of  Mandatory  Class  I 
Federal  Area  Where  Visibility  is  an 
Important  Value.  40  CFR  Part  81  (44  FR 
69122,  November  30, 1979) 

ANPRM-41  FR  69116,  November  30, 
1979 

"Protecting  Visibility;  An  EPA  Report 
to  Congress”  (EPA  450/5-79-008) 
Strategies  and  Air  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711 

"The  Development  of  Mathematical 
Models  for  the  Prediction  of 
Anthropogenic  Visibility  Impairment” 
(EPA-450/3-78-110  a,  b,  c),  (FINAL), 
National  Technical  Information  Service, 
5285  Port  Royal  Rd.,  Springfield,  VA 
22161  (PB  293119,  PB  293120,  PB  293121) 

Agency  Contact 

Johnnie  Pearson,  Environmental 
Engineer 

Policy  Development  Section 
Control  Programs  Development 
Division  (MD-15) 

U.S.  Environmental  Protection  Agency 
Research  Triangle  Park,  N.C.  27711 
(919)  541-5497  or  FTS  629-5497. 


EPA-OANR-OFFICE  OF  MOBILE 
SOURCE  AIR  POLLUTION  CONTROL 

Fuels  and  Fuel  Additives  (40  CFR  Part 
79*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §  211, 
42  U.S.C.  §  7545. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  it  may  have  a  marked  effect  on 
the  way  fuels  and  fuel  additives  are 
developed  and  marketed.  While  this  rule 
may  not  have  an  annual  impact  of  $100 
million  or  more,  the  synthetic  fuel  and 
fuel  additive  areas  will  be  active  ones  in 
the  future  as  the  Nation  attempts  to 
lessen  its  dependence  on  foreign  oil. 

Statement  of  Problem 

In  1977,  Congress  amended  the  Clean 
Air  Act,  adding  §  211(e)  which  requires 
EPA  to  develop  regulations  to  test  the 
environmental  and  health  effects  of 
fuels  and  fuel  additives.  Section 


211(e)(2)  of  the  Act  itself  establishes 
deadlines  by  which  the  manufacturer 
must  provide  the  requisite  information 
to  the  EPA  Administrator.  Section 
211(e)(3)  authorized  the  Administrator 
to:  (1)  exempt  small  businesses  from  the 
regulations,  (2)  provide  for  sharing  of 
testing  costs  among  manufacturers  who 
desire  to  register  identical  compounds, 
and  (3)  exempt  businesses  from 
duplicative  testing  requirements. 

The  present  registration  regulation 
requires  that  manufacturers  submit 
certain  information  on  the  chemical 
composition  and  the  toxicity  of  fuels 
and  fuel  additives  to  the  extent  this 
information  is  known  to  the 
manufacturer  as  the  result  of  testing 
conducted  for  reasons  other  than  fuel 
registration  (40  CFR  79.31  (c)). 

The  proposed  action  may  require  the 
manufacturer  to  perform  certain 
physical,  chemical,  and  biological 
testing  of  fuels  and  fuel  additives  before 
registration. 

On  August  29, 1978,  EPA  published  an 
ANPRM  in  the  Federal  Register  (43  FR 
38607)  requesting  comments  on  specific 
topics.  In  response  to  this  request,  the 
Agency  received  over  22  submittals  of 
comments  from  the  interested  public. 
These  regulations  will  consider  all 
comments  received  from  the  interested 
individuals  and  organizations. 

Alternatives  Under  Consideration 

Our  preferred  alternative  is  to  require 
testing  on  a  tier  basis.  This  approach 
would  require  manufacturers  to  report 
the  chemical  composition  of  all 
candidate  fuels  and  fuel  additives.  If, 
based  on  chemical  composition,  EPA 
can  make  a  determination  that  the 
environmental  and  health  impacts  are 
insignificant,  further  testing  may  not  be 
required. 

The  second  alternative  would  require 
full  testing  for  all  fuels  and  fuel 
additives  with  no  exemptions. 
Approximately  2,000  fuels  and  fuel 
additives  would  require  full 
environmental  and  health  testing.  This 
alternative  would  be  unnecessarily 
costly,  as  many  fuels  and  fuel  additives 
whose  environmental  impact  we  can 
predict  to  be  small  or  negligible  will 
have  to  be  tested. 

The  third  alternative  would  be  to 
submit  regulated  pollutants  only  (oxides 
of  nitrogen,  carbon  dioxide, 
hydrocarbons)  to  registration  and 
performance  testing  but  not  to  health  or 
environmental  testing.  This  is  the 
present  system  as  required  by  40  CFR  79 
but  which  the  Congress  changed. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public, 

particularly  those  living  in  urban 


areas  where  the  concentration  of 
vehicles  is  greatest:  and  those  people 
who  live  near  or  work  in  plants  which 
produce  fuels  or  fuel  additives. 

The  benefit  we  expect  from  this 
regulation  is  the  protection  of  public 
health.  Those  fuels  and  fuel  additives 
and  the  products  of  their  combustion, 
which  may  be  harmful  to  public  health, 
will  be  identified  and  eliminated  from 
the  marketplace,  where  appropriate. 

We  cannot  estimate  the  economic 
benefits,  in  terms  of  reduction  in 
respiratory  and  other  diseases,  at  this 
time.  However,  because  of  the  current 
cost  of  medical  services  and  because  of 
the  generally  accepted  view  that 
prevention  is  preferable  to  treatment  of 
diseases,  the  expected  economic  and 
social  benefits,  although  they  are  not 
quantifiable  at  this  time,  should  be 
significant. 

Summary  of  Costs 

Sectors  Affected:  Petroleum  refining: 
manufacturing  of  motor  vehicles  and 
equipment:  users  of  motor  vehicles  or 
their  services:  and  the  general  public. 
There  are  over  2,000  fuels  and  fuel 
additives  currently  registered  under 
§  211  of  the  Clean  Air  Act,  We  estimate 
that  approximately  200  of  these  will 
require  some  degree  of  testing  by  the 
manufacturers.  The  cost  to  the  industry 
of  implementing  these  tests  should  be 
between  $90  and  $120  million.  These 
costs  will  be  distributed  over  the  first 
three  years  of  regulation,  because  by 
law  all  fuels  and  fuel  additives  must 
meet  the  testing  requirements  within 
three  years  of  the  date  of  promulgation 
of  this  regulation.  Small  businesses 
would  be  exempt  from  the  most  costly 
tests.  Users  of  motor  vehicles  will  share 
these  costs  to  the  extent  they  are  passed 
through  to  the  consumer. 

Related  Regulations  and  Actions 

Internal:  Fuels  and  Fuel  Additives 
Registration,  40  CFR  Part  79 
Proposed  Guidelines  for  Registration 
of  Pesticides,  40  CFR  Parts  161, 162,  and 
163 

Toxic  Substances  Control  Act,  §  4,  ' 
Carcinogen  Protocols  and  Chronic 
Toxicity  Protocols,  40  CFR  Part  772 
Ambient  Air  Quality  Standards,  40 
CFR  Part  50 
External:  None. 

Active  Government  Collaboration 

Health-testing  protocols  will  be 
submitted  to  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  for  screening 
before  the  regulation  is  promulgated. 

Timetable 

ANPRM — December  1980 
NPRM— July  1981 
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Regulatory  Analysis — July  1981 
currently  under  preparation 
Public  Hearing — 60  days  after 
publication  of  NPRM 
Public  Comment  Period — 90  days 
following  publication  of  NPRM 
Comments  may  be  sent  to: 

Charles  L.  Gray,  Jr.,  Director 
Emission  Control  Technology  Division 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
— Final  Rule — July,  1982 
— Final  Rule  Effective — three  years  after 
promulgation  of  regulation. 

Available  Documents 

Testing  for  Health  Effects  on  Fuels 
and  Fuel  Additives,  Cause,  et  al.. 
Environmental  Monitoring  Systems 
Laboratory,  Research  Triangle  Park, 

N.C.  27711 

Test  Plan  to  Study  the  Effect  of  MMT 
on  Emissions  as  a  Function  of  Fuel  and 
Additive  Composition,  EPA-600/2- 
750048,  September  1975 
ANPRM— 43  FR  38607,  August  29, 

1978,  EPA  docket  ORD-78-1 
All  documents  available  for  review  at 
the  EPA,  Central  Docket  Section, 
Waterside  Mall,  Room  2903B,  401  M 
Street  S.W.,  Washington,  D.C.  20460. 
The  documents  are  available  for 
personal  inspection  or  copies  can  be 
obtained  by  personal  or  written  request. 
A  reasonable  fee  may  be  charged  for 
copying. 

Agency  Contact 

Richard  A.  Rykowski,  Project 
Manager 

Standards  Development  and  Support 
Branch 

Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
(3131  668-4339 


EPA>OANR-OMSAPC 

Gaseous  Emission  Regulations  for 
1983  and  Later  Model  Year  Light-Duty 
Trucks  (40  CFR  Part  86*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§§  202,  206,  207,  and  301,  42  U.S.C. 

§§  7521,  7525,  7541,  and  7601. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  we  expect  it  will  have  an 
annual  economic  impact  of  more  than 
$100  million. 

Statement  of  Problem 

The  Clean  Air  Act  as  amended  in  1970 
contained  many  provisions  aimed  at 


removing  harmful  pollutants  from  the  air 
we  breathe.  Among  other  things,  the 
1970  Act  called  for  the  establishment  of 
National  Ambient  Air  Quality 
Standards.  These  levels  were  to  be  set 
so  that  there  would  be  no  danger  to 
public  health  and  welfare.  To  date,  we 
have  set  ambient  air  quality  standards 
for  five  pollutants:  particulate  matter, 
sulfur  dioxide  (SO2),  carbon  monoxide 
(CO),  nitrogen  dioxide  (NO2)  and  ozone 
(of  which  hydrocarbons  (HC)  is  the  main 
precursor).  Of  these  five  pollutants, 
mobile  sources  are  major  contributors  to 
the  total  pollutants  emitted  for  three: 

HC,  CO,  and  oxides  of  nitrogen  (NOx). 
This  regulation  package  concerns  the 
establishment  of  standards  for  HC  and 
CO  from  light-duty  trucks. 

Both  HC  and  CO  emissions  have  been 
related  to  adverse  health  effects.  Briefly. 
HC  emissions  react  with  sunlight  to 
form  ozone  and  other  photochemical 
oxidants.  Ozone  is  a  pulmonary  irritant 
that  affects  the  respiratory  mucous 
membranes,  other  lung  tissues,  and 
respiratory  functions.  CO  when  inhaled 
replaces  oxygen  in  the  blood.  The 
presence  of  CO  adversely  affects  the 
carrying  and  delivering  capacity  of 
oxygen  by  the  blood. 

Although  significant  improvements 
have  been  made  in  air  quality  since 
1970,  a  review  of  air-quality  monitoring 
data  makes  it  clear  that  additional 
reductions  in  HC  and  CO  emissions  will 
be  necessary  if  ambient  air  quality  goals 
set  by  Congress  in  the  Clean  Air  Act  are 
to  be  achieved.  On  March  3, 1978,  EPA 
published  in  the  Federal  Register  a 
listing  on  a  State-by-State,  pollutant-by¬ 
pollutant  basis,  of  the  status  of 
attainment  of  air  quality  goals  for  every 
area  of  the  Nation  (43  FR  8962).  This 
information,  compiled  by  the  respective 
States  and  reviewed  by  EPA,  was  the 
most  accurate  picture  available  of  the 
Nation’s  air  quality  status  as  of  the 
adoption  of  the  Clean  Air  Act 
Amendments.  These  data  indicated  that 
of  3,215  counties  or  county  equivalents 
covered  by  those  designations,  607  (19 
percent)  were  classified  as 
nonattainment  for  photochemical 
oxidant,  and  190  (6  percent)  were 
classified  as  nonattainment  for  carbon 
monoxide.  Nonattainment  status 
indicates  that  the  given  area  fails  to 
meet  the  primary  national  ambient  air 
quality  standard  (NAAQS)  for  the 
pollutant  under  consideration  based 
upon  either  direct  air  quality  monitoring 
or  indirect  estimates  for  areas  lacking 
monitoring' data.  Current  nonattainment 
data  is  available  to  indicate  the  changes 
which  have  occurred  since  1977.  As  of 
July  1979,  the  nonattainment 
designations  include  586  (18  percent) 


counties  for  ozone  and  164  (5  percent) 
for  carbon  monoxide. 

Light-duty  trucks  (LDTs)  contribute  a 
significant  portion  of  the  total 
nationwide  emissions  of  HC  and  CO,  yet 
to  date  we  have  not  controlled  LDTs  to 
the  stringency  represented  by  existing 
light-duty  vehicle  (passenger  cars  only) 
standards,  which  is  greater  than  a  95 
percent  reduction  of  HC  and  CO  from 
the  uncontrolled  state.  Presently,  LDTs  • 
contribute  more  than  16  percent  and  15 
percent  of  the  total  mobile  source 
hydrocarbon  and  carbon  monoxide 
emissions,  respectively.  If  we  impose  no 
further  control,  we  project  that  they  will 
contribute  more  than  20  percent  of  the 
hydrocarbon  emissions  and  29  percent 
of  the  carbon  monoxide  emissions,  in 
the  urban  areas  of  the  United  States  by 
1995. 

In  recognition  of  the  above  facts,  the 
Clean  Air  Act,  as  amended  in  1977, 
granted  the  Environmental  Protection 
Agency  the  statutory  authority  to  reduce 
HC  and  CO  emissions  from  light-duty 
trucks  by  at  least  90  percent  (from 
uncontrolled  levels). 

Alternatives  Under  Consideration 

In  the  broadest  sense,  the 
Environmental  Protection  Agency 
considered  the  following  alternatives  in 
proposing  this  action: 

(A)  Implement  more  stringent  HC  and 
CO  standards  than  the  minimum  90 
percent  reductions  mandated  by  the 
Clean  Air  Act. 

(B)  Separate  the  light-duty  truck  class 
into  two  subcategories  by  weight — those 
under  6,000  pounds  and  those  over  6,000 
pounds  gross  vehicle  weight  (GVWR) — 
and  set  separate  standards  for  each. 

(C)  Implement  HC  and  CO  standards 
that  represent  a  90  percent  reduction 
from  baseline  levels. 

We  did  not  consider  less  stringent 
control  of  HC  and  CO  emissions  from 
the  6,000  to  8,500  pounds  GVWR  group 
as  an  additional  alternative  since  the 
Clean  Air  Act  requires  at  least  a  90 
percent  reduction  in  1983.  We  may  only 
consider  alternatives  involving  less 
stringent  standards  if  we  determine  that 
the  technological  infeasibility  provisions 
of  §  202(a)(3)(C)  of  the  Act  apply.  EPA 
did  not  find  the  conditions  existed  to 
justify  less  stringent  standards. 

EPA  did  not  seriously  consider 
standards  more  stringent  than  the  90 
percent  reductions  (alternative  A) 
because  Congress  had  determined  that 
these  levels  were  reasonable  reductions 
achievable  on  the  specified  schedule 
with  current  control  technology.  Both 
EPA  and  the  manufacturers  provided 
Congress  with  the  information 
necessary  to  arrive  at  these  mandated 
reductions.  Also,  the  extremely  short 
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timetable  for  promulgating  the  new 
standards  hindered  EPA’s  ability  to  flilly 
examine  the  alternative  of  more 
stringent  standards.  EPA  will  continue 
looking  into  the  feasibility  of 
promulgating  more  stringent  standards  if 
necessary. 

It  would  be  possible  to  divide  the  LDT 
class  into  smaller  categories  based  upon 
finer  divisions  in  GVWR,  curb  weight,  or 
other  features  (alternative  B).  Presently, 
LDTs  with  the  least  technological 
potential  for  emission  reductions 
(generally  those  with  the  highest  inertia 
weights  and  roadloads)  constrain  the 
stringency  of  the  emission  standards  for 
the  entire  class.  By  subdividing  the 
class,  we  could  set  more  stringent 
standards  for  the  smaller  LDTs. 

We  could  see  a  greater.reduction  in 
total  emissions  from  the  light-duty  truck 
class  if  we  adopted  this  alternative. 
However,  such  an  approach  would  take 
away  some  of  the  manufacturers’ 
incentive  to  reduce  LDT  weight  and  thus 
improve  fuel  economy.  Because  of  these 
foregone  fuel  economy  benefits  and  also 
leadtime  constraints,  EPA  is  postponing 
consideration  of  this  alternative. 

Alternative  C  is  the  alternative  that 
EPA  proposes.  The  Agency  has 
determined  that  the  90  percent  ~  • 
reductions  in  HC  and  CO  are  achievable 
at  a  reasonable  cost.  We  anticipate 
there  will  be  no  increases  in  fuel  use 
with  the  application  of  electronic  engine 
controls  (EECs).  The  use  of  EECs  will  be 
c^psed  by  increased  market  pressures 
and  fuel  economy  regulations. 

Summary  of  BeneHts 

Sectors  Affected:  The  general  public  in 
urban  areas. 

EPA’s  environmental  impact  analysis 
indicates  that  the  proposed  regulations 
will  reduce  the  lifetime  emissions  of  an 
average  LDT  by  76  percent  for  HC  and 
82  percent  for  CO.  Based  on  a  cross 
section  of  urban  areas  experiencing  air 
quality  problems,  these  reductions  in  per 
vehicle  emissions  will  by  1995  yield 
improvements  of  1  to  2  percent  in 
average  ozone  air  quality  and  3  to  4 
percent  in  average  carbon  monoxide  air 
quality. 

Summary  of  Costs 

Sectors  Affected:  Light-duty  truck 
manufacturing;  and  purchasers  and 
users  of  light-duty  trucks. 

EPA  estimates  that  compliance  with 
the  proposed  1983  requirements  will 
increase  the  average  purchase  price  of  a 
light-duty  truck  by  approximately  $95  (in 
1980  dollars)  which  is  a  1  to  2  percent 
increase  to  the  average  purchase  price. 
We  do  not  anticipate  any  increase  in 
operating  or  maintenance  costs. 


The  estimated  aggregate  cost  of 
compliance  to  the  Nation  for  the  5-year 
period  1983  through  1987  is  $1.28  billion 
(in  1980  dollars).  This  Figure  is  the 
aggregate  cost,  based  on  a  discount  rate 
of  10  percent,  to  the  beginning  of  the  5- 
year  period.  Use  of  a  discount  rate 
emphasizes  that  because  of  the  time 
value  of  money,  a  cost  incurred  now  is 
worth  more  to  the  Nation  than  a  cost 
incurred  in  the  future. 

Related  Regulations  and  Actions 

Internal:  Current  emission  standards 
for  light-duty  trucks  are  found  in 
“Control  of  Air  Pollution  from  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Certification  and  Test 
Procedures,’’  40  CFR  Part  86.  Regulations 
implementing  the  Department  of 
Transportation  light-duty  truck  fuel 
economy  standards  are  found  in  “Fuel 
Economy  of  Motor  Vehicles,”  40  CFR 
Part  600. 

EPA  has  recently  finalized  standards 
and  measurement  procedures  for  the 
control  of  particulate  emissions  from 
diesel-fueled  light-duty  trucks 
(“Standard  for  Emission  of  Particulate 
Regulation  for  Diesel-Fueled  Light-Duty 
Vehicles  and  Light-Duty  Trucks,”  45  FR 
14496,  March  5, 1980).  Other  related 
regulations  we  recently  finalized  are  HC 
and  CO  emission  regulations  for  1984 
and  later  model  year  heavy-duty 
vehicles.  These  regulations  are  very 
similar  to  the  light-duty  truck  proposal 
we  describe  here,  in  that  they  finalized 
HC  and  CO  standards  representing  90 
percent  reductions  from  uncontrolled 
levels.  Further  information  is  available 
in  “Gaseous  Emission  Regulations  for 
1984  and  Later  Model  Year  Heavy-Duty 
Engines,”  45  FR  4136,  January  21, 1980. 

In  addition  to  the  existing  regulations 
above,  EPA  is  in  the  process  of 
developing  revised  oxides  of  nitrogen 
standards  for  light-duty  trucks  effective 
in  the  1985  model  year. 

External:  Light-duty  vehicle  and  light- 
duty  truck  fuel  economy  standards  are 
found  in  the  Department  of 
Transportation  “Passenger  Automobile 
Average  Fuel  Economy  Standards,”  41 
CFR  Part  531. 

Active  Government  Collaboration 

Department  of  Transportation, 

Council  on  Wage  and  Price  Stability,, 
Department  of  Commerce. 

Timetable 

Final  Rule — May  1980 
Effective  Date — June  1980 

Available  Documents 

NPRM— 44  FR  40784,  July  12, 1979 
Draft  Regulatory  Analysis  and 
Environmental  Impact  of  Final  Emission 


Regulations  for  1983  and  Later  Model 
Year  Light-Duty  Trucks 
Public  Docket  OMSAPC-79-2  (LDT 
Rulemaking) 

Public  Docket  OMSAPC-78-4  (1984 
HDT  HC  and  CO  Rulemaking) 

All  documents  can  be  inspected  and 
copied  at  the  U.S.  Environmental 
Protection  Agency,  Central  Docket 
Section,  Waterside  Mall,  Room  2903B, 
401  M  Street  S.W.,  Washington,  D.C. 
20460. 

Agency  Contact 
John  Anderson 

Emission  Control  Technology  Division 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
(313)  668-4338 


EPA-OANR-OMSAPC 

Gaseous  Emission  Regulations  for 
1985  and  Later  Model  Year  Light*Duty 
Trucks  and  Heavy-Duty  Engines  (40 
CFR  Part  86*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  §  202, 
42  U.S.C.  §  7521. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  we  expect  it  will  have  an 
annual  economic  impact  of  more  than 
$100  million. 

Statement  of  Problem  * 

The  Clean  Air  Act  Amendments  of 
1977  mandate  the  establishment  of 
regulations  which  require  a  reduction 
(from  the  uncontrolled  state)  of  heavy- 
duty  engine  or  vehicle  emissions  of  90 
percent  for  hydrocarbon  (HC)  and 
carbon  monoxide  (CO)  in  1983  and  75 
percent  for  oxides  of  nitrogen  (NOx)  in 
1985.  These  amendments  also  provide 
EPA  with  options  to  either  temporarily 
revise  or  change  the  standards  under 
certain  conditions.  As  defined  in  the 
Act,  heavy-duty  vehicles  include  those 
trucks  over  6,000  pounds  gross  vehicle 
weight  (GVW);  excluded  are  off-road 
vehicles,  such  as  farm  tractors  and 
construction  equipment.  This  definition 
overlaps  two  truck  categories  as  used  by 
EPA.  These  are  light-duty  trucks  (LDTs) 
which  EPA  defines  as  trucks  up  to  8,500 
pounds  GVW,  and  heavy-duty  vehicles 
(HDVs)  which  includes  the  8,500  pounds 
GVW  and  over  trucks.  We  published 
regulations  implementing  the  mandated 
reductions  in  HC  and  CO  emissions  on 
January  21, 1980  (45  FR  4136)  for  HDVs 
and  are  in  the  process  of  finalizing 
regulations  for  LDTs. 
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During  high  temperature  combustion 
in  internal  combustion  engines, 
atmospheric  nitrogen  reacts  to  form 
nitrous  oxide  (NO)  and  a  comparatively 
small  amount  of  nitrogen  dioxide  (NO2). 

In  the  atmosphere,  the  NO  is  converted 
to  NO2  by  direct  reaction  with  oxygen 
and  by  photochemical  processes.  NO2  in 
the  atmosphere  causes  visibility 
restrictions  and  brownish  coloration. 
Elevated  NO2  levels  are  also  associated 
with  both  long-term  and  short-term 
health  effects  on  the  respiratory  system. 

Based  upon  the  present  annual 
standard  of  0.05  parts  per  million,  EPA 
has  identified  several  (8  or  less)  Air 
Quality  Control  Regions  which  are 
currently  exceeding  acceptable  levels. 
EPA’s  analysis  of  future  oxides  of 
nitrogen  (NOx)  emissions  indicates  that 
current  light-duty  and  heavy-duty 
vehicle  NOx  control  strategies  will 
produce  some  overall  NOx  reductions 
through  the  mid-1980s,  after  which 
annual  growth  of  vehicle  sales,  industry, 
and  other  sources  contributing  to 
pollution  will  begin  to  dominate.  Thus, 
to  even  maintain  the  status  quo,  further 
NOx  controls  will  be  needed.  Heavy- 
duty  vehicles  and  light-duty  trucks, 
representing  approximately  40  percent 
of  mobile  source  NOx  emissions, 
constitute  one  area  where  further,  in 
addition  to  already  existing.  NOx 
control  is  available  on  a  cost-effective 
basis.  Mobile  sources  themselves 
constitute  about  30  percent  of  total  NOx 
emissions. 

Alternatives  Under  Consideration 

In  the  development  of  the  NOx 
standard  EPA  will  consider  the 
following  alternatives. 

(A)  Implement  an  oxides  of  nitrogen 
standard  that  reflects  the  Clean  Air 
Act’s  mandated  75  percent  reduction. 

(B)  Implement  an  oxides  of  nitrogen 
standard  that  is  either  less  stringent  or 
more  stringent  than  the  75  percent 
reduction  required  by  the  Clean  Air  Act. 

(C)  Establish  a  corporate  average 
standard  which  would  allow  a 
manufacturer  to  average  in  some  way 
the  fleet  emissions  of  oxides  of  nitrogen. 
The  average  emission  level,  rather  than 
the  specific  emission  level  of  each 
vehicle  or  engine,  would  have  to  meet 
the  standard. 

With  regard  to  alternatives  (A)  and 
(B),  EPA  is  currently  evaluating  the 
advantages  and  disadvantages  of  both 
alternatives.  Although  the  Clean  Air  Act 
(as  amended  August  1977)  directs  EPA 
to  set  an  oxides  of  nitrogen  standard 
that  reflects  a  75  percent  reduction  (from 
uncontrolled  levels)  applicable  for  the 
1985  model  year,  provisions  are 
incorporated  in  the  Act  allowing  EPA 
either  to  set  more  stringent  standards  or 


less  stringent  standards.  EPA  can  make 
such  revisions  to  the  standard  if  it  finds 
that  the  emission  standards  cannot  be 
achieved  by  available  technology  at 
reasonable  cost.  Of  course,  as  standards 
are  made  more  stringent,  more  benefits 
will  accrue.  Likewise  as  standards 
become  more  stringent,  costs  of 
compliance  will  generally  increase.  The 
task  confronting  EPA  is  one  of 
determining  technological  capabilities, 
and  balancing  costs  and  benefits. 

EPA  is  considering  alternative  (C)  as  a 
means  of  obtaining  necessary  NOx 
reductions  and,  at  the  same  time, 
allowing  greater  flexibility  to  the 
manufacturers  in  complying  with 
emission  standards.  Under  an  averaging 
approach,  a  manufacturer  could  achieve 
compliance  to  an  emission  standard  by 
averaging  its  aggregate  fleet  emissions. 
Some  engines  could  be  designed  to  be 
below  the  standard  and  others  above  it. 
Conceptually,  this  approach  could 
increase  a  manufacturer’s  flexibility 
from  both  a  technological  and  an 
economic  standpoint.  There  are  some 
disadvantages  to  such  an  approach  that 
still  need  attention;  principally  they  are 
the  basic  inconsistencies  of  such  an 
approach  with  the  requirements  of  the 
Clean  Air  Act,  the  complexity  of 
enforcement,  and  the  inherent  inequities 
between  manufacturers  of  different  total 
sales  and  products. 

At  the  present  time  the  agency 
considers  alternative  (A)  as  the  most 
likely  option  to  propose.  However,  we 
will  continue  to  address  issues,  such  as 
technological  capability  and  cost,  in  the 
development  of  the  final  rule.  It  is 
possible  that  after  analyzing 
manufacturers’  comments,  EPA  will 
reconsider  alternative  (B).  It  is  also  quite 
probable  that  EPA  will  pursue 
alternative  (C)  further  in  the  proposal. 
Specifically,  EPA  may  solicit  comments 
and  suggested  approaches  to  an 
averaging  standard  to  help  the  agency  in 
further  evaluation  of  such  an  approach 
to  mobile  source  emission  control. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public 

living  in  urban  areas. 

Although  a  thorough  and  detailed 
benefit  analysis  has  not  been  performed 
yet,  we  can  roughly  estimate  the 
environmental  impact.  A  proposed  NOx 
standard  representing  a  75  percent 
reduction  from  uncontrolled  levels 
would  reduce  lifetime  emissions  of  an 
average  light-duty  truck  by  500  pounds, 
and  of  an  average  heavy-duty  vehicle  by 
approximately  1  ton,  and  7  tons  for  gas 
and  diesel,  respectively  (compared  to 
vehicles  sold  under  present  regulations). 
These  reductions  will  yield 


improvements  in  excess  of  10  percent  in 
average  NOx  air  quality  by  1995. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 

heavy-duty  engines  and  vehicles,  and 

light-duty  trucks;  purchasers  and 

users  of  heavy-duty  engines  and 

vehicles,  and  light-duty  trucks. 

This  regulation  will  require  the 
addition  of  engine  emission  control 
hardware  and/or  engine  modifications 
in  order  to  comply  with  the  proposed 
NOx  standard.  Consequently,  to  cover 
the  cost  of  any  new  hardware  or  engine 
modifications,  manufacturers  will  have 
to  increase  the  price  of  their  products. 
Although  precise  cost  estimates  are  not 
available  at  this  time,  we  project  that 
the  average  price  increases  of  a  light- 
duty  truck  or  gasoline-fueled  heavy-duty 
vehicle  may  be  as  high  as  $250  (in  1980 
dollars).  Diesel  heavy-duty  vehicle  first 
cost  increases  could  be  more  than  $200 
(in  1980  dollars)  or  less  than  1  percent  of 
the  total  cost  per  vehicle.  .Slight 
increases  in  maintenance  costs  may 
result;  however,  no  estimates  are 
available  at  this  time. 

Related  Regulations  and  Actions 

Internal:  Current  emission  standards 
for  light-duty  trucks  and  heavy-duty 
engines  can  be  found  in  “Control  of  Air 
Pollution  from  New  Motor  Vehicles  and 
New  Motor  Vehicle  Engines: 

Certification  and  Test  Procedures,”  40 
CFR  Part  86.  Regulations  implementing 
the  Department  of  Transportation  light- 
duty  truck  fuel  economy  standards  are 
found  in  “Fuel  Economy  of  Motor 
Vehicles,”  40  CFR  Part  600. 

EPA  has  recently  finalized  standards 
and  measurement  procedures  for  the 
control  of  particulate  emissions  for 
diesel-fueled  light-duty  trucks 
(“Standard  for  Emission  of  Particulate 
Regulation  for  Diesel-Fueled  Light-Duty 
Vehicles  and  Light-Duty  Trucks,”  45  FR 
14496,  March  5, 1980).  Other  related 
regulations  recently  finalized  are  HC 
and  CO  emission  regulations  for  1984 
and  later  model  year  heavy-duty 
vehicles.  For  further  information  consult 
“Gaseous  Emission  Regulations  for  1984 
and  Later  Model  Year  Heavy-Duty 
Engines,”  45  FR  4136,  January  21, 1980. 

In  addition  to  the  existing  regulations 
above,  EPA  is  in  the  process  of  finalizing 
more  stringent  hydrocarbon  and  carbon 
monoxide  standards  for  light-duty 
trucks,  and  developing  particulate 
regulations  for  heavy-duty  diesel 
engines. 

External:  Light-duty  vehicle  and  light- 
duty  truck  fuel  economy  standards  are 
found  in  the  Department  of 
Transportation  “Passenger  Automobile 
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Average  Fuel  Economy  Standards,”  41 
CFR  Part _ ... 

Active  Government  Collaboration 

Department  of  Transportation, 

Council  on  Wage  and  ftice  Stability, 
and  Department  of  Commerce. 

Timetable 

Draft  Regulatory  Analysis — May  1980 
(currently  under  preparation) 

NPRM— July  1980 
Public  Hearing — August  1980 
Public  Comment  Period — 60  days 
following  publication  of  NPRM. 
Comments  may  be  sent  to: 

Charles  L.  Gray,  Jr.,  Director 
Emission  Control  Technology  Division 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
Final  Rule — December  1980 
Effective  Date — January  1981,  applicable 
to  model  year  1985 

Available  Documents 
None  at  this  time 
Agency  Contact 
Chester  J.  France 

Emission  Control  Technology  Division 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
(313)  668-4338 


EPA-OANR-OMSAPC 

Heavy-Duty  Diesel  Particulate 
Regulations  (40  CFR  Part  86*) 

Legal  Authority 

The  Clean  Air  Act,  as  amended,  ' 

§§  202,  206,  207,  and  301,  42  U.S.C. 

§§  7521,  7525,  7541,  and  7601. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  it  may  have  an  annual  effect  of 
$100  million  or  more  on  the  economy. 

Statement  of  Problem 

Despite  significant  gains  made  in  the 
control  of  particulate  emissions,  there 
are  still  many  regions  of  the  United 
States  that  are  not  able  to  meet  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  total  suspended 
particulate  matter  (TSP).  To  help 
improve  this  situation.  Congress 
required  EPA  (through  the  Clean  Air  Act 
Amendments  of  1977)  to  prescribe 
standards  for  the  emission  of  particulate 
matter  from  1981  model  year  heavy-duty 
diesel  vehicles.  EPA  must  base  this 
standard  on  the  lowest  emission  rates 
that  we  find  technologically  feasible  at 
the  time  the  standard  will  take  effect. 


while  also  taking  cost,  noise,  energy, 
and  safety  into  consideration. 

Diesel  engines  already  power  one- 
third  of  the  heavy-duty  vehicles  sold  in 
this  country.  By  1990,  EPA  expects  this 
figure  to  increase  to  over  two-thirds, 
primarily  because  of  the  fuel  economy 
advantage  of  diesel  engines  over 
gasoline  engines.  These  diesels  emit  40 
to  100  times  the  particulate  matter 
emitted  by  catalyst-equipped  vehicles 
operated  on  unleaded  gasoline.  (EPA 
expects  that  most  gasoline-fueled  heavy- 
duty  vehicles  will  require  catalysts  and 
unleaded  gasoline  beginning  in  1984  due 
to  stringent  standards  for  the  emissions 
of  hydrocarbons  and  carbon  monoxide 
(see  45  FR  4136,  January  21, 1980)). 
Heavy-duty  diesel  vehicles,  if  left 
uncontrolled,  would  emit  171,000  to 
241,000  metric  tons  per  year  of 
particulate  matter  to  the  atmosphere  by 
1990.  Urban  areas  would  be  the  most 
seriously  affected  by  these  emissions. 
Ambient  particulate  levels  from  heavy- 
duty  diesels  alone  would  reach  2  to  7 
micrograms  per  cubic  meter  (annual 
geometric  mean)  in  cities  such  as 
Chicago,  Los  Angeles,  New  York,  and 
Dallas.  Somewhat  smaller  levels  of  2  to 
5  micrograms  per  cubic  meter  (annual 
geometric  mean)  would  occur  in  smaller 
cities  such  as  St.  Louis,  Denver,  and 
Phoenix.  These  levels  would  occur  over 
large-scale  areas  within  these  cities. 
Additional  diesel  particulate  levels  of  4 
to  6  micrograms  per  cubic  meter  (annual 
geometric  mean)  would  be  expected  in 
localized  areas  within  90  meters  of  very 
busy  roadways.  If  controls  are  not 
applied,  these  ambient  impacts  would 
hinder  the  efforts  of  many  urban  air 
quality  control  regions  to  meet  the 
primary  NAAQS  for  TSP  of  75 
micrograms  per  cubic  meter.  This 
NAAQS  was  set  at  a  level  to  protect  the 
public  health,  and  many  areas  of  the 
country  are  currently  exceeding  the 
standard. 

Diesel  particulate  is  a  particular 
health  concern  because  of  its  chemical 
nature.  Diesel  particulate  contains 
polycyclic  organic  matter,  which  is 
believed  to  be  carcinogenic,  and  carbon, 
which  can  synergistically  increase  the 
effects  of  other  pollutants.  The 
extractable  organic  fraction  of  diesel 
particulate  has  been  shown  to  be 
mutagenic  (causing  genetic  damage)  in 
short-term  bioassays.  EPA  is  currently 
performing  a  health  assessment  to 
determine  the  carcinogenic  risk  (if  any) 
to  human  health. 

Diesel  particulate  is  also  extremely 
small  in  size,  allowing  it  to  penetrate 
deeply  into  the  lungs.  Over  95  percent  of 
diesel  particulate  is  fine  (aerodynamic 
diameter  of  less  than  2.5  micrometers). 


Fine  particles,  such  as  these,  have  the 
greatest  potential  health  impact  as  they 
have  the  longest  contact  with  the  most 
sensitive  areas  of  the  respiratory  tract. 
Particulate  emitted  from  diesels  also  has 
a  greater  relative  exposure  impact  than 
that  from  many  stationary  sources 
because  it  is  emitted  at  ground  level  in 
areas  where  people  live  and  work. 

Alternatives  Under  Consideration 

EPA  will  consider  the  following 
alternatives  when  proposing  a  standard 
for  particulate  emissions  from  heavy- 
duty  diesel  vehicle  engines: 

(A)  Do  not  regulate  particulate 
emissions  from  heavy-duty  diesel 
vehicles,  but  apply  additional  controls 
to  particulate  emissions  from  stationary 
sources.  Control  of  particulate  emissions 
from  stationary  sources  may  be  less 
costly  than  controlling  particulate 
emissions  from  heavy-duty  diesel 
vehicles.  But  these  stationary  source 
controls  could  also  be  more  costly  and 
may  not  be  able  to  provide  the 
necessary  improvements  in  air  quality 
which  are  available  from  the  control  of 
heavy-duty  diesel  vehicles. 

(B)  Do  not  regulate  particulate 
emissions  from  heavy-duty  diesel 
vehicles,  but  apply  more  stringent 
controls  to  particulate  emissions  from 
other  classes  of  motor  vehicles.  Controls 
placed  on  these  other  vehicle  classes 
may  be  more  effective  or  less  costly 
than  heavy-duty  diesel  controls.  But 
controls  placed  on  these  other  vehicle 
classes  may  be  more  costly  and  less 
effective,  and  may  not  be  able  to 
provide  the  same  improvement  in  air 
quality  as  the  regulation  of  emissions 
from  heavy-duty  diesels. 

(C)  Prescribe  a  heavy-duty  diesel 
particulate  standard  and  examine 
alternative  levels  of  control  along  with 
alternative  dates  of  implementation.  It  is 
likely  that  the  different  alternatives 
examined  will  have  different  costs  and 
effectiveness  and  one  may  prove  to  be 
significanty  better  than  the  others,  while 
still  complying  with  Congressional 
mandates. 

We  currently  regard  alternative  (C)  as 
the  most  desirable  alternative. 
Additional  particulate  controls  available 
for  stationary  sources  and  other  mobile 
sources  do  not  appear  able  to  reduce 
particulate  emissions  enough  to  remove 
the  need  for  regulation  of  particulate 
emissions  from  heavy-duty  diesel 
engines. 

Summary  of  BeneHts 

Sectors  Affected:  The  general  public, 
particularly  those  living  in  urban 
areas  or  near  busy  roadways,  and 
those  who  are  especially  susceptible 
to  respiratory  disease;  and  States 
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containing  areas  currently  in  violation 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  total 
suspended  particulate  matter  (TSP). 
EPA  estimates  that  this  regulation  will 
reduce  particulate  emissions  from 
heavy-duty  diesel  vehicles  by  50  to  75 
percent.  This  reduction  would  begin  to 
appear  with  those  new  vehicles 
produced  in  the  1985  model  year.  By 
1990,  emissions  of  particulate  matter 
from  these  vehicles  would  be  reduced 
from  171,000  to  241,000  metric  tons  per 
year  (depending  on  the  number  of 
diesels  on  the  road)  to  71,000  to  147,000 
metric  tons  per  year.  Urban  levels  of 
heavy-duty  diesel  particulate  in  the 
atmosphere  would  be  reduced  from  2  to 
7  micrograms  per  cubic  meter  to  1  to  4 
micrograms  per  cubic  meter.  Roadside 
levels  would  be  reduced  similarly. 

These  reductions  will  help  many  areas 
of  the  country  meet  the  primary  NAAQS 
for  TSP  (75  micrograms  per  cubic  meter) 
which  EPA  set  at  a  level  to  protect  the 
public  health.  Because  diesel  particulate 
is  highly  respirable,  these  reductions 
should  provide  an  added  benefit  in  the 
area  of  public  health. 

Also,  because  diesel  particulate  is 
very  small  (average  diameter  of  0.07  to 
0.2  micrometer)  and  is  primarily  made 
up  of  carbon,  they  are  very  effective  in 
reducing  visibility.  Thus,  any  reduction 
in  diesel-particulate  concentration 
should  improve  visibility,  particularly  in 
urban  areas. 

Summary  of  Costs 

Sectors  Affected:  Manufacturers  of 
heavy-duty  diesel  engines  and 
vehicles;  purchasers  and  users  of 
heavy-duty  diesel  vehicles. 

This  regulation  probably  will  require 
the  addition  of  emission  control  devices 
to  heavy-duty  diesel  engines,  though  the 
actual  devices  used  and  their  cost  could 
vary  from  manufacturer  to  manufacturer 
and  engine  to  engine.  Manufacturers  of 
these  engines  and  the  vehicles  equipped 
with  these  engines  will  have  to  raise 
prices  to  recover  their  increased 
investment.  While  this  increase  could  be 
substantial,  very  roughly  a  one-time 
purchase  price  increase  of  $200  to  $600 
(1980  dollars),  EPA  does  not  expect  this 
to  adversely  affect  sales.  This  increase 
only  represents  a  1  to  3  percent  increase 
in  the  price  of  a  heavy-duty  diesel 
vehicle. 

EPA  does  not  expect  this  regulation  to 
increase  the  operating  costs  of  heavy- 
duty  diesel  vehicles,  in  fact  a  decrease 
may  actually  be  possible.  Because 
operating  costs  comprise  90  to  95 
percent  of  the  total  cost  of  owning  and 
operating  heavy-duty  diesel  vehicles, 
this  regulation  should  have  a  negligible 
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impact  (less  than  0.5  percent)  on  the  cost 
of  hauling  freight  in  these  vehicles. 

Thus,  neither  those  whose  business  is 
hauling  freight  nor  those  who  have  their 
freight  hauled  should  be  adversely 
affected.  Small,  independent  haulers 
should  experience  no  disproportionate 
effect. 

Related  Regulations  and  Actions 

Internal:  “Control  of  Air  Pollution 
from  New  Motor  Vehicles  and  New 
Motor  Vehicle  Engines:  Certification  and 
Test  Procedures,"  40  CFR  Part  86. 

EPA  is  also  in  the  process  of  revising 
the  standard  for  the  emissions  of 
nitrogen  oxides  from  both  gasoline- 
fueled  and  diesel  heavy-duty  engines. 
External:  None. 

Active  Governmental  Collaboration 
None 
Timetable 

ANPRM— May  31. 1980 
NPRM— June  30, 1980 
Regulatory  Analysis — June  30, 1980 
Current  Status — under  preparation 
Public  Hearing — 30  days  after 
publication  of  NPRM,  Ann  Arbor 
Michigan. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM. 
Comments  may  be  sent  to: 

Charles  L.  Gray,  Jr.,  Director 
Emission  Control  Technology  Division 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
— Final  Rule — May  1, 1981 
— Final  Rule  Effective — the  1985  Model 
Year 

Available  Documents 

ANPRM--12  FR  61287,  December  2, 
1977,  EPA  docket  A-80-18 
All  documents  available  for  review  at 
the  EPA,  Central  Docket  Section, 
Waterside  Mall,  Room  2903B,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
The  documents  are  available  for 
personal  inspection  or  copies  can  be 
obtained  by  personal  or  written  request. 
A  reasonable  fee  may  be  charged  for 
copying. 

Agency  Contact 

Richard  A.  Rykowski,  Project 
Manager 

Standards  Development  and  Support 
Branch 

Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  MI  48105 
(313)  668-4339 


EPA— OFFICE  OF  WATER  AND  WASTE 
MANAGEMENT 

Effluent  Limitations  Guideiines  and 
Standards  Controlling  the  Discharge 
of  Pollutants  From  Iron  and  Steel 
Manufacturing  Plants  to  Navigable 
Waterways  and  the  Pretreatment  of 
Wastewaters  Introduced  Into  Publicly 
Owned  Treatment  Works  (40  CFR  Part 
420) 

Legal  Authority 

The  Clean  Water  Act,  as  amended, 

§§  301,  304,  306,  307,  and  501,  33  U.S.C. 

§§  1311, 1314, 1316, 1317,  and  1351. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  believes  this  regulation  is 
important  because  it  will  provide  control 
of  discharges  into  the  water  from  the 
largest  metal  manufacturing  industry  in 
the  United  States.  We  expect  it  will 
have  an  annual  effect  on  the  economy  of 
more  than  $100  million. 

Statement  of  Problem 

The  Clean  Water  Act  requires  EPA  to 
promulgate  regulations  to  control  the 
discharge  of  pollutants  into  navigable 
waters  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  (POTWs).  These  regulations  must 
include  effluent  limitations  representing 
the  best  practicable  technology  (BPT), 
the  best  conventional  technology  (BCT), 
the  best  available  technology  (BAT), 
new  source  performance  standards 
(NSPS),  and  pretreatment  standards  for 
facilities  introducing  wastewaters  into 
POTWs. 

Initially  we  promulgated  regulations 
for  the  iron  and  steel  manufacturing 
industry  on  June  28, 1974  (Phase  I  or 
“steelmaking”  operations),  and  on 
March  29, 1976  (Phase  II  or  forming, 
finishing,  and  specialty  steel  segments). 
The  U.S.  Court  of  Appeals  for  the  Third 
Circuit  remanded  the  regulations  for 
several  reasons,  including  the  agency’s 
failure  to  consider  adequately  (1)  the 
impact  of  plant  age  on  the  cost  or 
feasibility  of  retrofitting,  (2)  site-specific 
costs,  (3)  consumptive  water  use,  (4)  the 
economic  condition  of  the  industry,  and 
(5)  the  achievability  of  certain 
limitations.  [AISI  et  al.  v.  EPA,  526  F.2d 
1027  (3d  Cir.  1975)  and  AISI  et  al.  v. 

EPA,  568  F.2d  284  (3d  Cir.  1977)). 

We  are  developing  new  BPT 
regulations  to  replace  the  regulations 
remanded  by  the  court.  These 
regulations  will  reflect  new  information 
from  industry  surveys  and  sampling,  and 
will  remedy  the  deficiencies  found  by  * 
the  court.  In  addition,  we  are  developing 
BCT  and  BAT  regulations  to  control 
toxic  pollutants,  as  required  by  the  1977 
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amendments  to  the  Clean  Water  Act. 

We  expect  to  publish  an  NPRM  in  the 
Federal  Register  in  December  1980 
which  will  include  effluent  limitations 
and  standards  for  the  manufacturing 
operations  covered  by  the  1974  and  1976 
regulations. 

The  iron  and  steel  manufacturing 
category  (Standard  Industrial 
Classification  Codes  3312,  3315,  3316, 
3317,  and  parts  of  3479)  is  comprised  of 
approximately  650  manufacturing 
facilities  nationwide.  The  amount  of 
process  water  used  by  these  facilities  is 
estimated  to  be  6,272  million  gallons  per 
day.  Because  of  these  large  flows,  the 
quantity  of  pollutants  discharged  is  very 
large,  even  though  the  concentration  of 
pollutants  in  a  waste  stream  sometimes 
may  be  relatively  small. 

During  its  sampling  program,  EPA 
detected,  in  iron  and  steel 
manufacturing  wastewaters,  significant 
levels  of  copper,  chromium,  cyanide, 
iron,  nickel,  lead,  zinc,  oil  and  grease, 
ammonia,  sulfide,  fluoride,  and 
suspended  solids.  Additionally,  the 
agency  found  a  wide  variety  of  organic 
materials,  including  benzene,  phenols, 
and  aromatic  compounds,  in 
wastewaters  from  coke  manufacturing, 
in  blast  furnaces  which  use  the  coke, 
and  in  cold  rolling  operations.  The 
heavy  metals  may  produce  cumulative 
toxic  effects  and  many  of  the  organic 
compounds  are  known  or  suspected 
carcinogens. 

Alternatives  Under  Consideration 

The  Agency  is  evaluating  the 
capabilities  and  costs  of  various 
wastewater  treatment  technologies  for 
controlling  pollutant  discharges  from 
iron  and  steel  manufacturing  facilities.  A 
primary  focus  of  this  effort  is  to 
promulgate  regulations  to  control  the 
discharge  of  toxic  pollutants. 

The  technologies  for  the  control  of 
wastewater  pollutants  include  both  end- 
of-pipe  treatment  and  methods  to  reduce 
water  usage.  End-of-pipe  treatment,  best 
applied  after  recycle  to  reduce 
wastewater  volumes,  includes,  where 
appropriate,  cyanide  oxidation, 
.hexavalent  chromium  reduction,  metals 
precipitation,  oil  removal,  suspended 
solids  (including  precipitated  metals) 
removal,  and  chemical  and  biological 
destruction  of  ammonia  and  toxic 
organic  materials.  While  there  is  some 
variation  in  options  between  the 
segments  of  the  industry,  the  options 
outlined  below  are  generally  applicable 
to  all  iron  and  steel  manufacturing 
facilities. 

Option  (A)  includes  in-process 
controls  to  reduce  water  flows,  metals 
precipitation  (if  not  already  required  by 
BPT),  and  filtration.  This  option  also 


includes  extended  biological  treatment 
of  coke  plant  wastes. 

Option  (B)  includes  sulfide 
precipitation  of  metals  prior  to  filtration. 
Coke  plants  would  add  powdered 
activated  carbon  to  the  extended 
biological  treatment  system. 

Option  (C)  includes  advanced 
treatment,  such  as  evaporation  to 
achieve  zero  discharge,  and  chemical 
oxidation  of  blast  furnace  wastewaters 
to  reduce  discharges  of  ammonia  and 
organic  pollutants. 

In  evaluating  options  for  this 
regulation  now  under  development,  we 
considered  all  of  the  important  factors, 
including  the  quantity  and  type  of 
pollutants  generated  by  each 
wastewater  source;  the  treatment 
technologies  available  for  application  to 
that  wastewater  source;  air,  solid  waste, 
energy,  and  other  non-water  quality 
environmental  aspects  of  the  proposed 
regulation;  and  the  cost  and  economic 
impact  of  applying  each  of  the  several 
options. 

We  are  still  gathering  additional 
information  on  costs  and  on  the 
availability  and  effectiveness  of 
technologies.  We  have  not  at  this  time 
selected  the  options  we  will  propose, 
although  we  think  that  options  which 
reduce  the  discharge  of  water  to  the 
maximum  extent  are  the  most 
environmentally  acceptable. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

The  major  benefit  of  the  regulation  we 
will  propose  will  be  the  reduction  of 
toxic  pollutant  discharges  from  iron  and 
steel  manufacturing  facilities.  The 
quantity  of  pollutants  removed  from 
discharges  to  the  environment  under  this 
regulation  will  vary  depending  on  the 
various  options  selected.  The  Agency 
estimates  that  through  compliance  with 
the  BPT  regulation  the  industry  will 
remove  approximately  3.4  million 
pounds  per  year  of  toxic  organics,  5.8 
million  pounds  per  year  of  toxic  metals, 
and  176  million  pounds  per  year  of 
suspended  solids,  oil  and  grease, 
ammonia,  and  other  pollutants.  Options 
(A),  (B),  or  (C)  will  reduce  BPT  process 
wastewater  volumes  from  about  2,600 
million  gallons  per  day  (mgd)  to  about 
300  mgd.  Option  (A)  will  reduce  BPT 
pollutant  discharge  loads  by  about  85  to 
90  percent.  Options  (B)  and  (C)  will 
provide  some  additional  but  less 
dramatic  removals  of  pollutants. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 

iron  and  steel  products;  and  users  of 

these  products. 


We  are  continuing  to  refine  the  cost 
data  for  the  various  options.  We  are 
also  considering  the  cost  effectiveness 
of  requiring  different  levels  of  treatment 
for  the  various  operations.  As  an 
approximation  of  the  costs  of 
compliance,  the  capital  investment  for 
the  BAT  regulatory  options  range  from 
about  $600  million  above  BPT  for  Option 
(A)  to  over  $1  billion  for  Option  C  in 
1978  dollars.  We  do  not  expect  these 
costs  to  result  in  a  substantial  decrease 
in  steel  production  or  increase  in  steel 
costs.  Industry  would  likely  pass 
through  any  increased  cost  of  iron  or 
steel  to  consumers.  However,  some 
shifts  in  production  from  marginal  plants 
to  more  efficient  plants  will  likely 
continue  to  occur  as  the  industry  strives 
to  become  more  competitive  with 
foreign  producers. 

Related  Regulations  and  Actions 

Internal:  The  Agency  is  reviewing  the 
interaction  between  this  regulation  and 
air  pollution  and  solid  waste  disposal 
requirements.  As  an  example,  we  are 
evaluating  the  possible  disposal  of 
blowdown  from  blast  furnace  • 
wastewater  recycle  systems  by 
evaporation  in  slag  pits.  This  is  being 
coordinated  with  air  programs. 

In  addition,  in  evaluating  wastewater 
treatment  alternatives,  the  Agency  is 
considering,  to  the  extent  possible,  the 
requirements  and  costs  for  the 
management  of  solid  wastes  under  the 
Resource  Conservation  and  Recovery 
Act. 

External:  This  regulation  will  set 
minimum  requirements  on  a  national 
level  which  supercede  less  stringent 
State  or  local  regulations.  However,  all 
levels  of  government  may  require  more 
stringent  limitations  in  specific 
instances  if  water  quality  criteria  or 
other  requirements  so  justify. 

Timetable 

NPRM — December  1980 

Public  Comments  and  Hearing — 

February  1981 

Final  Rule — July  1981 

Regulatory  Analysis — February  1981 

Available  Documents 

The  applicable  documents  currently 
available  are: 

Development  Document  for  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the 
Steelmaking  Segment  of  the  Iron  and 
Steel  Manufacturing  Point  Source 
Category,  June  1974,  EPA-440/1-79/024- 
a. 

Development  Document  for  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Iron  and  Steel 
Manufacturing  Point  Source  Category, 
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Volumes  1  through  9,  October  1979,  EPA 
440/1-79/024-a 

Copies  of  the  June  1974  report  are 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Rd..  Springfield,  VA.  22161.  The 
accession  number  is  PB  238-837  and  the 
cost  is  $24.80  per  copy.  The  October 
1979  report  may  be  obtained  through  the 
EPA  contact  designated  below. 

Agency  Contact 

Ernst  P.  Hall,  Chief 
Metals  &  Machinery  Branch 
Effluent  Guidelines  Division  WH-552 
Environmental  Protection  Agency 
401  M  St.,  S.W. 

Washington,  D.C.  20460 
(202)  426-2586 


EPA-OWWM 

Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge 
of  Pollutants  from  Pulp,  Paper,  and 
Paperboard  Mills  Into  Navigable 
Waterways  (40  CFR  Parts  430*  and 
431*) 

Legal  Authority 

The  Clean  Water  Act,  §§  301,  304,  306, 
307,  308,  and  501;  33  U.S.C.  §  §  1311, 1314, 
1316, 1317, 1318,  and  1361. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  it  will  have  an  annual  effect  of 
$100  million  or  more  on  the  economy. 

Statement  of  Problem 

EPA  is  required  under  the  statute 
cited  above  to  develop  technology- 
based  effluent  limitations  guidelines  and 
standards  for  discharges  into  navigable 
waterways,  and  to  review  such 
guidelines  and  standards  at  least  every 
five  years.  EPA  promulgated  effluent 
limitations  guidelines  reflecting  the  best 
practicable  control  technology  currently 
available  (BPT),  the  best  available 
technology  economically  achievable 
(BAT)  and  new  source  performance 
standards  (NSPS)  for  six  subcategories 
of  the  industry  on  May  9  and  29, 1974  (39 
FR  16578,  40  CFR  Part  431;  and  39  FR 
1872,  40  CFR  Part  430).  EPA  promulgated 
BPT  guidelines  for  the  16  remaining 
subcategories  of  the  industry  on  January 
6, 1977  (42  FR  1398,  40  CFR  Part  430). 

The  Clean  Water  Act  of  1977  requires 
industry  to  achieve  by  July  1, 1984, 
effluent  limitations  requiring  application 
of  BAT  for  those  pollutants  which 
Congress  declared  “toxic”  under 
§  307(a)  of  the  Act.  In  addition  to  the 
emphasis  on  toxic  pollutants  reflected 
by  BAT,  the  Act  requires  industry  to 
achieve  by  July  1, 1984,  “effluent 


limitations  requiring  the  application  of 
the  best  conventional  pollutant  control 
technology"  (BCT)  for  the  regulation  of 
conventional  water  pollutants 
(biochemical  oxygen  demand, 
suspended  solids,  fecal  coliform,  oil  and 
grease,  and  pH).  All  pollutants  that  are 
not  either  toxic  or  conventional  have 
been  termed  “non-conventional”  and 
are  subject  to  regulation  under  BAT. 

EPA  expects  to  publish  proposed 
effluent  limitations  guidelines  for  BAT, 
BCT,  NSPS  and  pretreatment  standards 
for  existing  and  for  new  sources  (PSES, 
PSNS)  in  the  Federal  Register, 

September  1980. 

EPA  estimates  that  there  are  700 
operating  pulp,  paper,  and  paperboard 
mills  in  the  United  States  which 
discharge  about  4.2  billion  gallons  per 
day  of  wastewater.  Toxic  and 
nonconventional  pollutants  of  concern 
detected  in  the  industry’s  wastewaters 
during  an  EPA  sampling  program  were 
2,4,5-trichlorophenol,  2,4,6- 
trichlorophenol,  pentachlorophenol, 
chloroform,  ammonia,  and  zinc. 
Conventional  pollutants  routinely 
monitored  in  discharges  from  pulp, 
paper,  and  paperboard  mills  include 
biothemical  oxygen  demand,  suspended 
solids,  and  pH. 

Alternatives  Under  Consideration 

The  agency  is  considering  various 
wastewater  treatment  technologies  for 
controlling  toxic,  nonconventional,  and 
conventional  pollutant  discharges  from 
the  pulp,  paper,  and  paperboard 
industry  to  the  Nation’s  waterways. 
Toxic  and  nonconventional  pollutants 
will  be  regulated  under  the  best 
available  technology  economically 
achievable  (BAT),  new  source 
performance  standards  (NSPS), 
pretreatment  standards  for  existing 
sources  (PSES),  and  pretreatment 
standards  for  new  sources  (PSNS). 
Conventional  pollutants  will  be  ' 
regulated  under  the  best  conventional 
pollutant  control  technology  (BCT)  and 
“new  source  performance  standards” 
(NSPS). 

In  evaluating  the  options  for 
development  of  regulations,  the  agency 
considers  several  important  factors, 
including  the  quantity  and  type  of 
pollutants  each  wastewater  source 
discharges,  treatment  technologies  that 
are  available  for  the  control  of  these 
wastewaters,  the  air  pollution  and  solid 
wastes  that  the  wastewater  treatment 
systems  may  produce,  and  the  cost  of 
these  systems. 

The  Agency,  through  its  sampling  and 
data-gathering  efforts,  has  determined 
that  existing  biological  treatment 
systems  are  very  effective  in  removing 
most  priority  pollutants  found  in  pulp. 


paper,  and  paperboard  industry 
wastewaters.  Several  toxic  pollutants 
were  detected  with  sufficient  frequency 
and/or  at  sufficient  levels  to  concern  us, 
and  we  are  considering  them  as 
candidates  for  control  under  BAT  and 
pretreatment  regulations.  The  pollutants 
of  concern  and  the  options  being 
considered  to  ensure  their  control  under 
BAT  are  described  below. 

Pentachlorophenol,  2,4,5- 
trichlorophenol,  and  2,4,6- 
trichlorophenol  (toxic  pollutants)  were 
found  in  treated  effluents  in  many 
subcategories  of  the  industry.  These 
compounds  are  present  in  certain  of  the 
slimicide  and  fungicide  formulations 
used  in  the  pulp,  paper,  and  paperboard 
industry.  The  best  and  least  expensive 
method  for  control  of  these  pollutants  is 
the  substitution  of  these  slimicides  and 
fungicides  with  formulations  that  do  not 
contain  pentachlorophenol,  2,4,5- 
trichlorophenol,  or  2,4,6-trichlorophenol. 

Chloroform  (a  toxic  pollutant)  was 
found  in  very  high  concentrations  (up  to 
10  milligrams  per  liter)  in  raw 
wastewaters  from  mills  producing 
bleached  pulps.  Biological  treatment 
systems  are  capable  of  removal  of 
chloroform  to  low  levels  (less  than  0.1 
milligrams  per  liter).  The  agency  is 
considering  establishing  BAT  effluent 
limitations  guidelines  and  NSPS  based 
on  those  levels  of  chloroform  attained 
through  the  application  of  biological 
treatment. 

Zinc  (a  toxic  pollutant)  was  found  in 
wastewaters  from  facilities  using  zinc 
hydrosulfite  as  a  bleaching  chemical. 

The  agency  is  considering  establishing 
BAT  effluent  limitations  guidelines, 

NSPS,  and  pretreatment  standards 
based  on  the  substitution  of  zinc 
hydrosulfite  with  sodium  hydrosulfite. 

Ammonia  (a  nonconventional 
pollutant)  is  discharged  from  facilities 
using  ammonia-based  pulping  processes. 
The  Agency  is  considering  establishing 
BAT  effluent  limitations  and  NSPS 
based  on  either  a  substitution  to  a 
different  chemical  base  or  on  the 
application  of  additional  end-of-pipe 
treatment. 

Conventional  pollutants  currently 
regulated  include:  biochemical  oxygen 
demand  (BOD),  total  suspended  solids 
(TSS)  and  pH.  The  Agency  is 
considering  three  options  under  BCT  to 
reduce  the  discharge  of  BOD  and  TSS 
from  pulp,  paper,  and  paperboard  mills: 

(1)  includes  the  addition  of  in-plant 
production  process  controls  to  reduce 
raw  wastewater  flow  and  BOD  to  the 
existing  BPT  treatment  system. 

(2)  includes  the  reduction  of  BOD  and 
TSS  to  levels  typical  of  best  performing 
mills.  This  option  may  require  expansion 
or  upgrading  of  existing  end-of-pipe 
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treatment  systems  at  many  mills  in  the 
pulp,  paper,  and  paperboard  industry. 

(3)  includes  the  application  of 
chemically  assisted  clarification  in 
addition  to  the  technology  considered  as 
the  basis  of  Option  (1). 

The  Agency  is  still  developing 
information  on  the  costs  and  capabilities 
of  the  three  technology  options. 

Summary  of  BeneHts 
Sectors  Affected:  The  general  public. 

The  major  benefit  of  the  proposed  rule 
will  be  the  reduction  or  elimination  of 
toxic,  nonconventional,  and 
conventional  pollutant  discharges  from 
pulp,  paper,  and  paperboard  mills.  The 
discharge  of  2,4,5-trichlorophenol,  2,4,6- 
trichlorophenol,  pentachlorophenol,  and 
zinc  would  be  virtually  eliminated  and 
the  discharge  of  chloroform  and 
ammonia  would  be  greatly  reduced. 

The  discharges  of  BOD  and  TSS  from 
pulp,  paper,  and  paperboard  mills  will 
be  substantially  reduced  by  the 
following  amounts  dependent  upon  the 
option  selected  as  the  basis  of  BCT 
regulations: 

BOD:  Option  1 — 18  percent.  Option 
2 — 40  percent.  Option  3 — 50  percent 
TSS:  Option  1 — 18  percent.  Option  2 — 
45  percent.  Option  3 — 80  percent 
The  current  discharge  of  one  million 
pounds  per  day  of  BOD  from  pulp, 
paper,  and  paperboard  mills  accounts 
for  about  45  percent  of  the  total 
industrial  contribution  of  BOD. 
Therefore,  these  additional  reductions 
represent  a  significant  portion  of  current 
conventional  pollutant  discharge  to  the 
Nation’s  waterways. 

Summary  of  Costs 

Sectors  Affected:  Pulp,  paper,  and 
paperboard  mills;  and  users  of  pulp, 
paper,  and  paperboard  products. 

The  agency  is  currently  refining  cost 
data  for  the  various  technology  options. 
It  is  expected  that,  with  the  exception  of 
ammonia  removal  options,  the  BAT, 
PSES,  and  PSNS  technology  options  will 
have  an  insignificant  impact  on  the  pulp, 
paper,  and  paperboard  industry.  It  is 
likely  that  large  capital  expenditures 
will  be  necessary  at  the  nine  pulp  mills 
using  ammonia-based  cooking  liquors, 
should  we  establish  limitations  for  the 
control  of  ammonia. 

The  agency  has  made  preliminary 
estimates  of  the  capital  costs  (1978 
dollars)  for  all  U.S.  pulp,  paper,  and 
paperboard  mills  to  attain  levels  of  BOD 
and  TSS  associated  with  the  BCT 
technology  options.  They  are:  Option 
1 — $.83  billion,  Option  2 — $1.2  to  1.9 
billion,  and  Option  3 — $2.2  billion. 


Related  Regulations  and  Actions 

Internal:  Requirements  for  the 
management  of  solid  wastes  under  the 
Resource  Conservation  and  Recovery 
Act  may  affect  the  cost  of  installation 
and  operation  of  various  wastewater 
treatment  technologies. 

External:  None. 

Active  Government  Collaboration 

The  Department  of  Commerce  has 
provided  assistance  by  reviewing 
materials. 

Timetable 

NPRM — September  1980 
Public  Comment  Period — 60  days 
-following  publication  of  NPRM 
Final  Rule — June  1981 
Regulatory  Analysis — September  1980 

Available  Documents 

Development  Document  for  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the 
Unbleached  Kraft  and  Semichemical 
Pulp  Segment  of  the  Pulp,  Paper,  and 
Paperboard  Mills  Point  Source  Category, 
EPA,  May  1974,  National  Jechnical 
Information  Service  (NTIS)  Number  PB- 
238  833 

Development  Document  for  Effluent 
Limitations  Guidelines  (BPCTCA)  for  the 
Bleached  Kraft,  Groundwood,  Sulfite, 
Soda,  Deink  and  Non-Integrated  Paper 
Mills  Segment  of  the  Pulp,  Paper,  and 
Paperboard  Point  Source  Category,  EPA, 
December  1976.  Available  for  review  at 
EPA  Headquarters  Library 
Preliminary  Data  Base  for  Review  of 
BATEA  Effluent  Limitations  Guidelines, 
NSPS,  and  Pretreatment  Standards  for 
the  Pulp,  Paper,  and  Paperboard  Point 
Source  Category,  prepared  for  the  U.S. 
Environmental  Protection  Agency  by  the 
Edwafd  C.  Jordan  Co.,  Inc.,  Portland, 
Maine,  June  1979.  Available  for  review 
at  EPA  Headquarters  and  Regional 
Libraries  only. 

Agency  Contact 

Robert  W.  Dellinger,  Project  Officer 
Effluent  Guidelines  Division  (WH- 
552) 

Environmental  Protection  Agency 
401  M  St.,  S.W. 

Washington,  D.C.  20460 
(202)  426-2554 


EPA-OWWM 

Effluent  Limitations  Guidelines  and 
Standards  Controlling  the  Discharge 
of  Pollutants  from  Steam  Electric 
Power  Plants  (40  CFR  Part  423) 

Legal  Authority 

The  Clean  Water  Act,  §§  301,  304,  305, 
306,  307,  311,  402,  and  504,  33  U.S.C. 


§§  1311, 1314, 1316, 1317, 1318, 1321, 

1364,  and  1346. 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  expects  that  these  regulations  will 
cause  industry  to  bear  annualized 
compliance  costs  of  $100  million  or 
more. 

Statement  of  Problem 

The  Environmental  Protection  Agency 
(EPA),  in  its  efforts  to  control  water 
pollution  under  the  statute  cited  above, 
is  required  to  develop  technology  based 
effluent  limitations  guidelines  and 
standards  to  control  pollutant 
discharges  from  the  steam  electric 
power-generating  industry,  and  to 
review  these  regulations  once  every  five 
years.  We  initially  promulgated  effluent 
limitations  guidelines  for  this  industry  ' 
on  October  8, 1974.  The  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit  remanded 
parts  of  the  guidelines  [Appalachian 
Power  V.  Train,  545  F.  2d  1351  (4th  Cir. 
1976)).  The  court  found  the  record 
insufficient  with  respect  to  various 
technical  aspects  and  non-water  quality 
considerations  (especially  cost  data  and 
ultimate  disposal  of  wastes). 

We  are  reviewing  the  1974  regulations 
to  reflect  updated  information  and 
remedy  the  deficiencies  pointed  out  by 
the  Fourth  Circuit  Court  of  Appeals.  In 
addition  to  the  pollutants  examined  in 
the  previous  regulations,  we  are 
expanding  the  review  to  include  toxic 
substances  cited  in  the  June  8, 1976 
Consent  Decree,  Natural  Resources 
Defense  Council  et  al.  v.  Train,  8  ERC 
2120  (D.D.C.  1976).  We  expect  to  publish 
the  NPRM  in  the  Federal  Register,  July, 
1980.  We  will  not  include  guidelines  for 
thermal  discharges  in  these  regulations. 
The  Agency  is  still  considering  various 
thermal  options  in  light  of  Appalachian. 

The  steam  electric  generating  industry 
is  composed  of  approximately  1000 
generating  plants  nationwide.  These 
plants  have  extremely  large  discharge 
flows:  therefore,  the  quantity  of 
pollutants  they  discharge  is  substantial 
even  though  the  concentration  is 
relatively  low.  Pollutants  detected  in 
significant  quantities  in  the  wastewaters 
of  steam  electric  plants  during  an  EPA 
sampling  program  were  total  residual 
chlorine,  copper,  zinc,  nickel,  chromium, 
arsenic  and  trihalomethanes. 

Alternatives  Under  Consideration 

The  Agency  is  considering  several 
wastewater  treatment  technologies  for 
controlling  pollutant  discharges  from 
steam  electric  plants  to  the  Nation’s 
waterways.  The  primary  focus  of  this 
effort  is  to  control  the  discharges  of 
toxic  substances.  We  have  determined 
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that  cooling  water  and  ash  transport 
water  from  power  plants  are  the  major 
contributors  of  toxics.  With  cooling 
water,  the  Agency  is  concerned  about 
the  discharge  of  pollutants  resulting 
from  the  use  of  chlorine  and  other 
chemical  additives.  Technology  options 
for  controlling  pollutant  discharges  from 
this  waste  stream  include  end-of-pipe 
treatment  (such  as  dechlorination)  and 
management  practices  (such  as  using 
alternative  chemicals). 

For  ash  transport  water  (defined 
below),  the  Agency  is  concerned  with 
the  discharge  of  inorganic  toxic 
substances.  The  control  technologies 
that  the  Agency  has  evaluated  include: 
(1)  methods  of  ash  transport  without  the 
use  of  water,  (2)  complete  recirculation 
of  the  water  used,  (3)  partial 
recirculation;  and  (4)  end-of-pipe 
treatment. 

In  evaluating  the  options  for 
regulation  development,  we  considered 
several  important  factors,  including  the 
quantity  and  type  of  pollutants  each 
wastewater  source  discharges: 
treatment  technologies  that  are 
available  for  the  control  of  these 
wastewaters;  the  air  and  solid  wastes 
that  the  wastewater  treatment  systems 
may  produce;  and  the  cost  of  these 
systems. 

The  various  technologies  under 
consideration  for  waste  streams  other 
than  ash  transport  water  have  minimal 
economic  impact.  However,  ash 
transport  pollutant  control  technologies 
may  cause  major  economic  impact  for 
smaller  size  facilities.  These  pollutants 
enter  the  water  because  coal  or  oil  that 
is  burned  in  a  steam  electric  plant's 
boiler  produces  varying  amounts  of  ash 
that  require  periodic  collection  and 
disposal.  Some  relatively  fine  and  light¬ 
weight  ash  is  carried  from  the  boiler 
with  the  flue  gases  and  collected  with 
air  pollution  control  equipment.  This 
type  of  ash  is  called  “fly  ash.”  The 
relatively  bulky  and  heavy  ash  that 
settles  at  the  bottom  of  the  boiler’s 
furnace  is  called  “bottom  ash.”  These 
two  types  of  ash  can  be  transported  wet 
or  dry  to  their  ultimate  or  temporary 
disposal  sites.  Only  those  plants  that 
use  water  to  transport  their  ash  would 
be  affected  by  these  regulations.  The 
advantages  and  disadvantages 
associated  with  the  control  options  for 
ash  transport  water  are  given  below 
because  of  their  potentially  significant 
economic  impact. 

Fly  Ash 

We  are  considering  three 
technological  options  for  developing 
effluent  guidelines  for  steam  electric 
plants.  The  first  option  requires  zero 
discharge  of  water  used  for  fly  ash 


transport.  The  technology  for  achieving 
this  option  is  to  use  transport  methods 
that  do  not  require  the  use  of  water  (dry 
transport).  The  advantages  to  this  option 
are  that  the  technology  is  demonstrated 
and  available,  and  it  will  eliminate  the 
discharge  of  toxic  metals.  The 
disadvantage  is  that  the  cost  is  high, 
especially  for  existing  plants. 

The  second  option  requires  recycling 
and  reuse  of  the  ash  transport  water. 

The  advantage  is  that  it  will  reduce 
toxic  pollutants  in  both  their  suspended 
and,  to  a  lesser  degree,  their  dissolved 
form.  However,  data  are  not  available 
yet  to  determine  the  degree  of 
recirculation  that  is  possible. 

As  a  third  option,  the  Agency  is  _ 
considering  adding  a  further 
requirement  to  the  second  option  that  ‘ 
will  reduce  arsenic  from  fly  ash 
transport  water  to  0.05  milligrams  per 
liter,  through  coagulation  and  lime 
precipitation.  The  advantage  of  this 
treatment  is  that  it  would  be  required 
only  of  those  plants  with  high  levels  of 
arsenic.  Since  this  technology  is  not 
used  currently  in  steam  electric  plants 
for  this  wastewater  stream,  the  Agency 
would  be  required  to  use  data  from 
other  industries  to  determine  the 
effluent  concentration  that  is 
achievable. 

Bottom  Ash 

There  are  two  technological  options 
under  consideration  for  bottom  ash 
transport  water,  including  a  zero 
discharge  option.  The  zero  discharge 
option  can  be  achieved  through 
complete  reuse/recycling  of  the  ash 
sluice  water  or  by  using  transport 
methods  that  do  not  require  water.  This 
option  will  remove  completely  all  toxics 
in  both  their  dissolved  and  suspended 
forms.  The  other  technological  option 
under  consideration  is  partial 
recirculation  of  bottom  ash  transport 
water.  This  will  remove  suspended  toxic 
metals  and  a  limited  amount  of 
dissolved  metals,  although  technology 
for  further  removal  of  dissolved  metals 
is  available. 

We  are  still  gathering  additional 
information  on  the  costs  and  availability 
of  the  technologies.  We  have  not 
selected  the  option  for  proposal, 
although  the  Clean  Water  Act  requires 
regulations  “which  will  result  in 
reasonable  further  progress  toward  the 
national  goal  of  eliminating  the 
discharge  of  all  pollutants”, 

§  301(b)(2)(A). 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 

manufacturing  of  antipollution 

equipment;  and  the  aquatic 

environment. 


The  major  benefit  of  the  proposed  rule 
will  be  improvement  of  the  aquatic 
environment  through  the  reduction  and/ 
or  elimination  of  discharges  from  steam 
electric  generating  facilities  containing 
toxic  compounds,  primarily  total 
residual  chlorine  and  metals.  A  rough 
estimate  of  the  quantity  of  inorganic 
toxics  that  the  zero  discharge  option  for 
fly  ash  would  remove  is  2,876  Ib/day  for 
existing  plants  and  1,192  Ib/day  for  new 
plants.  The  zero  discharge  option  for 
bottom  ash  sluice  water  would  remove 
an  estimated  1,131  Ib/day  of  priority 
pollutants  for  existing  plants  and  477  lb/ 
day  for  new  plants. 

Manufacturers  of  antipollution 
equipment  would  find  increased  demand 
for  their  products. 

Summary  of  Costs 

Sectors  Affected:  Electric  services; 

and  users  of  electric  power. 

On  a  national  basis,  an  estimate  of  the 
total  capital  expenditures  required  to 
bring  existing  plants  into  compliance 
with  the  proposed  regulations  for  the 
period  1980-1985  is  approximately  $3.31 
billion  (1980  dollars).  This  represents 
about  1.5  percent  of  the  total  anticipated 
capital  expenditures  for  the  industry 
during  the  same  period.  With  the 
addition  of  operation  and  maintenance 
costs,  this  means  that  the  average 
electric  bill  for  consumers  would 
increase  by  approximately  0.5  percent. 
None  of  these  requirements  is  expected 
to  cause  plant  closings;  however,  the 
impact  on  smaller  existing  plants  can  be 
si^ificant.  The  Agency  is  currently 
updating  the  cost  data  and  is 
considering  exempting  smaller  plants 
from  the  zero  ash  water  discharge 
requirement  based  on  economic 
impacts. 

Related  Regulations  and  Actions 

Internal:  The  scrubber  systems  used 
to  comply  with  air  pollution  regulations 
may  discharge  contaminated  water.  The 
proposed  requirements  of  the  New 
Source  Performance  Standards  under 
§  111  of  the  Clean  Air  Act  will  increase 
the  number  of  facilities  with  scrubber 
systems  in  the  future.  Section  316(b)  of 
the  Clean  Water  Act  authorizes  the 
Agency  to  require  the  best  technology 
available  in  the  location,  design, 
construction,  and  capacity  of  intake 
structures  for  cooling  water,  to  minimize 
adverse  environmental  impact. 

Requirements  for  the  management  of 
solid  wastes  under  the  Resource 
Conservation  and  Recovery  Act  may 
affect  the  economic  and  environmental 
factors  associated  with  various 
wastewater  treatment  technologies. 

External:  The  recent  emphasis  on 
converting  oil-fired  power  plants  to 
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other  fuel  types  and  the  problems 
associated  with  nuclear  waste  disposal 
will  affect  the  distribution  of  generating 
capacity  by  fuel  types  in  the  industry 
and,  therefore,  the  amount  of  pollutants 
that  would  be  discharged  and 
controlled. 

Active  Government  Collaboration 

The  Nuclear  Regulatory  Commission, 
the  Department  of  Interior,  and  the 
Department  of  Energy  have  provided 
assistance  by  supplying  the  Agency  with 
information  and/or  reviewing  materials. 

Timetable 

NPRM— July  1980 
Final  Rule — March  1981 
Regulatory  Analysis — July  1980 

Available  Documents 

The  Final  Development  Document  for 
Effluent  Limitations  Guidelines  and  New 
Source  Performance  Standards  for  the 
Steam  Electric  Power  Generating  Point 
Source  Category,  EPA,  October,  1974, 
National  Technical  Information  Service 
(NTIS)  Number  PB-240853/P5 
Supplement  for  Pretreatment  to  the 
Development  Document  for  the  Steam 
Electric  Power  Generating  Point  Source 
Category,  EPA,  April  1977,  EPA  440/l- 
77/084 

Technical  Report  for  the  Revised 
Effluent  Limitations  Guidelines  for  the 
Steam  Electric  Power  Generating  Point 
Source  Category,  EPA,  September  1978 
Copies  of  the  above  reports  can  be 
obtained  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161  or  the  EPA 
contact  designated  below. 

Agency  Contact 

William  Telliard, 

Energy  and  Mining  Branch 
Effluent  Guidelines  Division  (WH- 
552) 

Environmental  Protection  Agency 
401  M  St.,  S.W. 

Washington,  D.C.  20460 
(202)426-4617 

CHAPTER  3— FINANCING  AND 
BANKING 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Housing  Administration 

Coinsurance  for  Private  Mortgage 
Lenders  (New  Construction)  (24  CFR 
Part  251) 

Legal  Authority 

National  Housing  Act,  Section  244, 12 
U.S.C.  §  1715z(9). 

Department  of  Housing  and  Urban 
Development  Act,  §  7(d),  42  U.S.C. 

§  3535(d). 


Reason  for  Including  This  Entry 

Increased  lender  participation  in  the 
Federal  Housing  Administration  (FHA) 
multifamily  insurance  progranjs  of  §  221 
of  the  National  Housing  Act  is 
important,  because  §  221  provides  the 
main  mortgage  insurance  vehicle  for 
§  8 — assisted  lower  income  housing 
developed  with  FHA-insured  mortgage 
financing. 

Statement  of  Problem 

Most  of  the  nation’s  depository 
financial  institutions  are  reluctant  to  use 
FHA  mortgage  insurance  because  they 
feel  that  a  lengthy  processing  time  is 
required  for  FHA  underwriting  analysis. 
Coinsurance,  in  which  the  insured 
lender  bears  a  share  of  any  loss  caused 
by  mortgage  default  by  the  borrower, 
can  solve  this  problem,  because  it 
enables  HUD  to  delegate  processing  to 
coinsured  lenders.  They  can  be  trusted 
to  perform  underwriting  analysis 
carefully  because  they  bear  a  risk  of 
loss  upon  default. 

Section  8  new  construction  or 
substantial  rehabilitation,  which  is  not 
financed  with  tax-exempt  bonds  or  with 
conventional  uninsured  mortgages,  is 
generally  financed  under  §  221(d)(3)  or 
221(d)(4)  programs  for,  respectively, 
nonprofit  or  profit-motivated 
mortgagors.  The  latter  is  currently  the 
most  active  FHA-multifamily  program. 

Alternatives  Under  Consideration 

HUD  considered  two  alternatives 
which  it  subsequently  rejected: 

(1)  HUD  might  delegate  processing  to 
approved  mortgagees  that  originate 
mortgage  loans  with  full  FHA  insurance. 
This  could,  however,  impose  an 
unacceptable  risk  on  the  FHA  Insurance 
Fund,  because  HUD  would  then  be 
obligated  to  pay  100  percent  of  any  loss 
on  these  loans  (instead  of  85  percent 
under  coinsurance)  in  which  the  lender 
and  not  HUD  performed  underwriting 
analysis. 

(2)  HUD  might  permit  mortgage 
bankers  to  originate  coinsured  §  221 
mortgages.  To  limit  HUD’s  risk 
exposure,  eligible  coinsurance 
originators  could  be  limited  to 
supervised  depository  lenders,  because 
they  have  the  assets  and  net  worth  to 
absorb  a  share  of  coinsurance  losses, 
and  they  are  supervised  by  Federal  or 
State  bank  examiners. 

Summary  of  Benefits 

Sectors  Affected:  Savings  and  loan 
associations,  commercial  banks,  and 
savings  banks;  private  rental  housing 
developers:  residential  building 
construction:  occupants  of  low-  and 
moderate-income  housing  projects: 
HUD:  and  the  general  public. 


The  benefits  of  this  proposal  would 
be: 

(1)  Faster  processing  of  FHA  §  221 
mortgage  insurance  approvals. 

(2)  Reduced  HUD  insurance  risk 
exposure.  (HUD  takes  85  percent  of  loss 
under  coinsurance,  instead  of  full  100 
percent). 

(3)  An  increased  source  of  supply  of 
private  mortgage  financing  for  §  221 
housing,  including  §  8 — assisted  lower 
income  housing. 

No  additional  HUD  staff  would  be 
required  to  implement  this  program. 

Summary  of  Costs 

Sectors  affected:  Savings  and  loan 
associations,  commercial  banks,  and 
savings  banks. 

This  proposal  could  cause  increased 
risk  exposure  for  lenders  because  for 
those  mortgages  which  terminate  in 
default,  the  lender  would  assume  15 
percent  of  the  loss  (basically,  unpaid 
mortgage  balance  less  (a)  the  amount 
realized  upon  resale  of  the  housing 
project:  (b)  the  lender’s  share  of  all  FHA 
mortgage  insurance  premiums  collected 
from  the  mortgagor:  and  (c)  the  amount 
of  application  and  insurance 
commitment  fees  normally  collected 
from  lenders,  because  these  fees  would 
no  longer  be  charged  as  the  lender 
would  be  performing  processing  with  its 
own  staff  specialists  in  property 
appraisal,  mortgage  credit  analysis,  and 
construction  inspection). 

Related  Regulations  and  Actions 

Internal:  HUD  already  has  in 
operation  FHA  coinsurance  programs 
for  single-family  housing,  24  CFR  Part 
204;  and  State  Housing  Finance 
Agencies  multifamily  housing,  24  CFR 
Part  250;  and  will  soon  implement  a 
program  of  FHA  §  223(f)  coinsurance 
under  24  CFR  Part  255. 

External:  Unknown. 

Active  Government  Collaboration 

The  Federal  Home  Loan  Bank  Board 
has  provided  informal  advice  and 
comments  in  the  drafting  of  this 
proposed  rule. 

Timetable 

NPRM — August  15, 1980 

Draft  Regulatory  Analysis — available 

with  NPRM 

Available  Documents 
None 

Agency  Contact 
Jim  Mitchell 

Department  of  Housing  and  Urban 
Development 

451  Seventh  Street,  S.W„  Room  6186 
Washington,  D.C.  20410 
(202)  426-4325 
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TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Description  of  Office  Procedures, 

Public  Information  (12  CFR  4)*; 
Supplemental  Application  Procedures 
(12  CFR  5)*;  Employee  Stock  Option 
and  Stock  Purchase  Plans  (12  CFR 
13)*;  Changes  in  Capital  Structure  (12 
CFR  14)*;  Change  in  Bank  Control  (12 
CFR  15)*;  Policy  Statements  (41  FR 
47964)* 

Legal  Authority 

Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980  P.L. 
96-221,  94  Stat.  132. 

Reason  for  Including  This  Entry 

These  regulations  will  affect  the 
supervision  and  regulation  of  the 
national  banking  system  and  the 
delivery  of  competitive  financial 
services  to  the  public. 

Statement  of  Problem 

The  authority  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  over 
entry  into  the  national  banking  system 
and  over  the  structural  configuration 
and  corporate  activities  of  national 
banks  has  significant  impact  on  the 
supervision  and  regulation  of  the 
national  banking  system  and  the 
delivery  of  competitive  financial 
services  to  the  public.  OCC  has  received 
comments  from  applicants  and  other 
members  of  the  public  that  current  OCC 
methods  of  handling  and  deciding 
applications  could  be  revised  in  a 
variety  of  ways.  OCC  is  reassessing  its 
current  published  policies,  the  need  for 
additional  policies,  and  existing 
regulations,  seeking  appropriate 
improvements  in  OCC’s  decision  criteria 
and  reductions  in  inappropriate  burdens 
on  applicants. 

There  are  approximately  4,500 
national  banks  located  throughout  the 
United  States.  Each  may  file  various 
applications  with  OCC  at  any  time.  In 
1979,  for  example,  OCC  received 
approximately  90  charter  applications, 
1,000  branch  applications,  90  merger 
applications,  and  hundreds  of 
applications  for  changes  in  capital 
structure,  relocations,  operating 
subsidiaries,  title  changes,  and  other 
matters. 

Two  considerations  underlie  this 
TJroject.  First,  OCC  believes  that  its 
regulations  and  policies  governing  how 
applications  are  decided  should  be 
periodically  reviewed  with  input  from 
national  banks  and  other  members  of 
the  public.  Second,  it  is  OCC's  belief 


that  the  application  process  should  not 
create  unnecessary  delays  and  costs. 
Application  forms  and  processing 
procedures  should  not  require  the 
submission  or  review  of  unnecessary 
information  while  failing  to  elicit 
information  vital  to  an  appropriate 
decision. 

Alternatives  Under  Consideration 

Although  proposed  changes  will  be 
issued  for  comment  on  a  subject-by¬ 
subject  basis  (i.e.  charters,  branches, 
mergers,  etc.),  the  major  alternatives 
common  to  each  involve  the  choice 
between  greater  or  lesser  levels  of 
government  interv^ention  in  the  business 
judgments  of  national  banks.  OCC's 
intent  is  to  eliminate  unnecessary 
interference  in  the  business  decisions  of 
national  banks.  For  example,  OCC  will 
consider  whether  national  banks  in 
particularly  sound  condition  desiring  to 
branch  or  raise  capital  should  be 
permitted  to  do  so  with  lesser  filing 
requirements  and  lesser  review 
procedures  than  currently  in  effect. 

Summary  of  Benefits 

Sectors  Affected:  National  banking 
industry:  customers  and  shareholders 
of  national  banks;  the  general  public; 
and  OCC. 

The  benefits  of  greater  government 
intervention  could  include  assuring  that 
bank  activities  serve  the  public  interest 
and  that  poor  bank  decisions  are  not 
implemented  to  the  detriment  of  the 
bank,  its  customers,  shareholders,  and 
comnwinity.  The  benefits  of  lesser 
government  intervention  could  include 
enhanced  competition,  efficiency,  and 
financial  services  delivery.  In  addition, 
OCC’s  and  applicants’  direct  and 
indirect  costs  could  be  reduced. 

Summary  of  Costs 

Sectors  Affected:  National  banking 
industry;  customers  and  shareholders 
of  national  banks;  and  the  general 
public. 

The  costs  of  greater  government 
intervention  could  include  decreased 
competition,  excessive  costs  and  delays, 
and  increased  risk  that  judgments  made 
by  government  officials  will  be 
inconsistent  with  sound  business 
decisions  made  in  light  of  market 
realities. 

The  costs  of  lesser  government 
intervention  could  include 
implementation  of  poor  business 
decisions  by  individual  banks  which 
could  increase  costs  (which  would  be 
passed  on  to  customers  and 
shareholders),  or  increase  the  number  of 
individual  banks  exiting  from  the 
banking  system  through  mergers  or 
failures. 


Related  Regulations  and  Actions 
Internal:  None 

External:  Each  of  the  50  States  has 
rules  governing  applications  for  State- 
chartered  banks.  Regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  are  included  in  12  CFR 
262,  263,  and  265.  Federal  Deposit 
Insurance  Corporation  regulations  are 
included  in  12  CFR  303,  304,  306,  and 
308. 

Active  Government  Collaboration 

Proposals  issued  for  comment  will  be 
sent  to  the  banking  authorities  for  each 
'of  the  50  States  and  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  Federal  Deposit  Insurance 
Corporation. 

Timetable 

Public  Comment  Period — May  19  to 
July  18, 1980 

Comments  should  be  sent  directly  to 
the  AGENCY  CONTACT  listed  below. 
Final  Rule — September,  1980 
Final  Rule  Effective — October,  1980 
Regulatory  Analysis — OCC  will  not 
prepare 

Available  Documents 

Policy  Statements;  41  FR  47964, 
November  1, 1976. 

Semiannual  Agenda;  45  FR  9743, 
February  13, 1980. 

NPRM:  May  19, 1980  (FR  cite 
unavailable  at  time  of  this  publication) 
These  documents  are  available  from 
the  Agency  Contact  listed  below. 

Agency  Contact 

Alan  Herlands,  Director 
Regulations  Analysis  Division 
Office  of  the  Comptroller  of  the 
Currency 

490  L’Enfant  Plaza  East,  S.W. 
Washington,  D.C.  20219 
(202)  447-1177 

Technical  assistance  available  in 
consumer  protection,  community  and 
civil  rights  regulations  as  they  relate  to 
consumer  involvement  with  national 
banks  from: 

Jo  Ann  S.  Barefoot,  Deputy 
Comptroller  for  Customer 
and  Community  Programs 
Comptroller  of  the  Currency 
Washington,  D.C.  22019 
(202)  447,-0934 


TREAS-OCC 

Lending  Limits  (12  CFR  7.1100)*; 
Unimpaired  Surplus  Fund  (12  CFR 
7.7545*) 

Legal  Authority 

Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980,  P.L, 
96-221,  94  Stat.  132. 
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Reason  for  Including  This  Entry 

This  proposal  will  affect  the  activities 
of  all  national  banks,  State  and  local 
governments,  and  the  general  public. 

Statement  of  Problem 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  charters,  examines, 
regulates  and  supervises  national  (e.g., 
federally-chartered)  banks.  Maintaining 
adequate  capital  in  national  banks  is  an 
important  part  of  OCC’s  goal  to  assure  a 
safe  and  sound  national  banking  system. 
OCC  is  considering  changes  to  its  policy 
and  procedures  for  assessing  the 
adequacy  of  capital  of  individual  banks. 
In  connection  with  that  effort,  OCC  is 
reviewing  interpretive  rules  which 
define  capital. 

Numerous  activities  of  national  banks 
are  also  limited  by  statute  based  on  the 
amount  of  bank  capital.  Immediate 
changes  in  the  interpretive  rulings  which 
define  capital  under  those  statutes 
would  have  an  immediate  impact  on  all 
national  banks  in  their  determinations 
of  the  magnitude  of  permissible 
activities.  These  changes  would  thus 
also  have  an  impact  on  borrowers  from 
national  banks.  State  and  local 
governments  which  issue  securities, 
national  bank  shareholders,  and  other 
members  of  the  public. 

Capital  planning  is  an  important 
element  in  the  management  of  every 
national  bank.  Assuring  adequate 
capital  in  national  banks  is  an  important 
element  of  bank  supervision,  promoting 
a  safe  and  sound  national  banking 
system.  Although  maintaining  adequate 
capital  in  the  national  banking  system  is 
an  historic,  ongoing  goal  of  the  OCC, 
several  factors  in  the  current  financial 
markets  have  increased  OCC’s  current 
attention  to  the  subject.  These  factors 
include,  among  others,  the  effects  on 
bank  capital  of  inflation-generated 
growth  in  bank  assets  and  liabilities. 

In  order  to  develop  and  implement  a 
revised,  rational  capital  adequacy 
policy,  an  appropriate  definition  of 
capital  is  necessary.  The  present  OCC 
definition  includes  (for  most,  but  not  all, 
purposes)  all  shareholders’  equity 
accounts,  subordinated  notes  and 
debentures,  (long-term  debt  securities 
whose  holders’  rights  are  subordinate  to 
the  rights  of  depositors  and  other 
creditors)  and  50  percent  of  the  reserve 
for  possible  loan  losses  (a  contra-asset 
account  reflecting  expected  losses  in  the 
loan  portfolio).  This  definition  is 
inconsistent  with  definitions  used  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  and  by  the  Federal 
Deposit  Insurance  Corporation  with 
respect  to  State  chartered  banks.  OCC  is 
working  with  these  agencies  to  develop 


a  consistent  definition  of  capital  and  a 
more  uniform  capital  adequacy  policy. 

In  light  of  recent  economic  conditions 
and  uncertainty  as  to  the  future,  OCC 
believes  that  a  revised,  consistent, 
rational  capital  adequacy  policy  (based 
on  an  appropriate  definition  of  capital) 
is  necessary  at  this  time  to  supervise 
and  monitor  national  banks  properly 
and  to  assist  banks  in  their  analyses  and 
planning. 

Various  statutes  limit  the  extent  of  a 
national  bank’s  activities  based  on  the 
amount  of  its  capital.  ’These  activities 
include,  among  others,  holding  of 
investment  securities,  establishing 
branches,  aggregate  borrowings,  lending 
to  a  single  entity  or  group  of  related 
entities,  real  estate  lending,  and  lending 
to  affiliated  entities.  In  some  cases  the 
limitation  is  on  the  aggregate  extent  of 
activity;  in  others,  the  limitation  is  on 
the  magnitude  of  the  activity  as  it 
relates  to  single  bank  customers. 
Adoption  of  OCC’s  rulemaking 
proposals  under  consideration  to  change 
the  definitions  of  capital  would  affect  all 
of  these  activities. 

Alternatives  Under  Consideration 

OCC  is  considering  alternatives  to  the 
definition  of  capital  and  alternative 
implementation  programs  for  any  such 
changes.  One  alternative  is,  of  course,  to 
make  no  changes.  A  disadvantage  of 
this  approach  is  that  it  would  inhibit  the 
development  of  well-conceived  capital 
adequacy  policies.  The  advantage  of 
taking  no  action  is  that  it  would 
generate  no  costs  to  implement  changes. 

OCC  is  considering  deleting  the 
reserve  for  possible  loan  losses  from  the 
definition  of  capital.  This  contra-asset 
account  reflects  the  difference  between 
the  face  amount  of  all  loans  outstanding 
on  the  books  of  the  bank  and  the 
amount  it  anticipates  will  be  repaid.  As 
such,  this  account  does  not  reflect  any 
of  the  characteristics  generally 
attributed  to  capital.  The  advantage  of 
deleting  the  reserve  for  possible  loan 
losses  is  that  the  revised  definition  of 
capital  would  then  be  more  reflective  of 
what  is  considered  by  most  financial 
experts  as  capital.  'The  disadvantage  of 
deleting  this  account  from  the  definition 
of  capital  is  that  it  would  further  limit 
the  maximum  size  of  certain  loans  and 
investments  by  national  banks. 

OCC  is  also  considering  deleting  some 
or  all  subordinated  notes  and 
debentures  from  the  definition  of 
capital.  Although  these  debt  instruments 
reflect  some  of  the  characteristics  of 
capital  when  they  have  distant 
maturities,  they  must  be  repaid,  interest 
payments  must  be  made,  and  they 
become  less  like  capital  instruments  as 
maturity  dates  near.  OCC  will  consider 


whether  all  or  only  short-term 
subordinated  debt  should  be  excluded. 
The  advantage  of  eliminating  all 
subordinated  debt  from  capital  is  that 
this  change  would  focus  each  bank’s 
attention  on  equity,  a  shortfall  which 
cannot  be  overcome  by  long-term  debt. 
One  disadvantage  of  total  elimination  is 
that  the  capital-like  characteristics  of 
long-term  subordinated  debt  would  not 
be  included  in  capital  determinations.  In 
addition,  totally  deleting  these 
instruments  would  further  curtail  the 
various  bank  activities  presently  subject 
to  limitations  based  on  bank  capital. 

OCC  is  also  considering  eliminating 
only  subordinated  notes  and  debentures 
with  short  maturities  from  the  definition 
of  capital.  The  advantage  of  this 
approach  is  that  it  would  permit  the 
capital-like  characteristics  of  long-term 
subordinated  debt  to  be  included  in 
capital.  The  disadvantages  include 
reducing  banks’  focus  on  equity  and 
curtailing  various  bank  activities. 

Alternative  implementation  options 
being  considered  for  eliminating  the 
reserve  for  possible  loan  losses  include 
(a)  establishing  a  single  future  date 
when  these  amounts  will  be  excluded 
and  (b)  establishing  a  timetable  for 
reducing  the  percentage  of  the  reserve 
which  may  be  included  in  stages  (i.e.,  a 
phase-out  over  time).  The 
implementation  alternatives  for 
eliminating  subordinated  notes  and 
debentures  include  the  same 
alternatives  as  well  as  an  alternative 
which  would  permit  existing  long-term 
debt  to  be  included  for  its  life,  but  which 
would  exclude  new  debt  regardless  of 
its  maturity.  OCC  will  solicit  comments 
specifically  on  appropriate 
implementation  programs.  The 
combination  of  anticipated  growth  in 
other  components  of  capital  over  time 
and  delayed  effective  dates  of  the 
changes  under  consideration  should 
significantly  reduce  the  potential  for 
disruptive  effects  of  the  proposals. 

Summary  of  Benefits 

Sectors  Affected:  National  banking 
industry;  customers  of  national  banks; 
the  general  public;  and  OCC. 
Adequately  capitalized  banks  permit 
a  broad  range  of  banking  services  to  be 
competitively  offered  to  the  public. 
Improvements  in  capital  adequacy 
analysis  will  have  nonquantiflable 
benefits  for  national  banks  and  their 
customers  by  improving  the  ability  of 
bankers  and  regulators  to  assess  capital 
adequacy.  Related  OCC  decisions  to  be 
made,  such  as  the  need  for  OCC  review 
of  bank  plans  to  issue  debt  and  equity, 
may  reduce  burdens  on  applicants  and 
the  OCG  and  are  expected  to  result  in 
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expanded  abilities  of  national  banks  to 
take  advantage  of  market  place 
opportunities  to  issue  appropriate 
securities. 

Summary  of  Costs 

Sectors  Affected:  National  banking 
industry,  particularly  in  rural  areas; 
and  customers  of  national  banks, 
including  businesses  and  State  and 
local  governments. 

Reductions  in  capital,  as  defined, 
however,  will  further  limit  a  variety  of 
national  bank  activities.  For  example, 
current  statutes  generally  permit  a 
national  bank  to  lend  to  an  individual 
entity  no  more  than  ten  percent  of  its 
defined  capital.  Similarly,  current 
statutes  generally  permit  a  national 
bank  to  invest  in  a  revenue  obligation 
issued  by  a  State  or  local  government  in 
an  amount  no  greater  than  ten  percent  of 
its  defined  capital.  Reducing  the  amount 
of  defined  capital  will  decrease  the 
maximum  lending  and  investment  limits 
at  every  national  bank. 

Based  on  information  otherwise  filed 
by  national  banks,  OCC  has  performed 
a  preliminary  study  indicating  that  999 
of  the  country’s  approximately  4,500 
national  banks  have  subordinated  debt 
outstanding  in  an  aggregate  amount 
approximating  $3.3  billion;  that  many  of 
these  banks  have  equity  capital  to  asset 
ratios  below  the  average  level  for  banks 
of  similar  size;  and  that  the  average 
decrease  in  maximum  lending  limits  for 
these  banks,  if  subordinated  debt  were 
excluded  from  the  definition  of  capital, 
would  be  12.8  percent.  Similarly,  the 
average  reduction  in  maximum  lending 
limits  for  all  national  banks,  should  the 
reserve  for  possible  loan  losses  be 
excluded  from  the  definition  of  capital, 
would  be  approximately  4.5  percent. 

This  analysis  by  itself  does  not, 
however,  indicate  whether  the  changed 
limits  would  affect  actual  bank 
performance.  For  example,  the 
preliminary  analysis  might  indicate  that 
a  specific  national  bank’s  lending  limit 
to  a  single  borrower  would  be  decreased 
from  $100,000  to  $90,000  if  the  proposals 
were  adopted  without  a  delayed 
effective  date.  If  that  bank  has  not  made 
and  does  not  intend  to  make  loans  to  a 
single  borrower  in  excess  of  $70,000,  the 
changes  would  have  little  impact. 
Conversely,  if  that  bank  had  been 
making  loans  at  its  limit  and  its  present 
and  future  customers  were  likely  to  need 
loans  in  amounts  approaching  the 
bank’s  lending  limit,  the  effects  of  the 
changes  could  be  more  dramatic. 
However,  the  anticipated  growth  in 
other  components  of  capital  between  the 
date  of  adoption  of  the  changes  and  the 
delayed  effective  dates  expected  to  be 
proposed  would  significantly  decrease 


the  likelihood  of  disruptive  adverse 
consequences.  Accordingly,  OCC 
intends  to  issue  an  NPRM  for  comment 
which  specifically  requests  input  on  the 
extent  of  adverse  effects  the  changes 
under  consideration  would  have.  In  light 
of  (a)  the  generally  smaller  size  of  banks 
located  in  rural  areas  and  (b)  the  lesser 
number  of  alternative  lenders  in  rural 
areas,  these  changes  could  have  greater 
adverse  consequences  for  banks, 
businesses,  and  local  governments  in 
rural  areas  if  the  local  banks  have 
significant  amounts  of  subordinated 
debt  outstanding. 

Related  Regulations  and  Actions 

Internal:  Section  303  of  the 
Comptroller’s  Handbook  for  National 
Bank  Examiners  describes  the  present 
capital  adequacy  analysis. 

External:  EacTi  of  the  50  States  may 
have  adopted  capital  definitions  and 
limitations  based  on  capital  applicable 
to  state  chartered  banks. 

Active  Government  Collaboration 

OCC  has  been  working  with  the  Board 
of  Governors  of  the  Federal  Reserve 
System  and  the  Federal  Deposit 
Insurance  Corporation  to  develop  a 
uniform  capital  adequacy  policy  and 
definition  of  capital.  Meetings  among 
staffs  are  held  frequently. 

Timetable 

NPRM— June  2, 1980 
Public  comment  periods — June  2  to 
August  1, 1980.  Comments  should  be 
directed  to  the  Agency  Contact  listed 
below. 

Final  Rule  Effective — December  31, 
1980 

Regulatory  Analysis — OCC  will  not 
prepare 

Available  Documents 

Semiannual  Agenda,  45  CFR  9743, 
February  13, 1980 

Comptroller’s  Handbook  for  National 
Examiners,  §  3. 

These  documents  are  available  fi'om 
the  Agency  Contact  listed  below. 

Agency  Contact 

Edmund  G.  Zito 
Clyef  National  Bank  Examiner 
Office  of  the  Comptroller  of  the 
Currency 

490  L’Enfant  Plaza  East,  S.W, 
Washington,  D.C.  20219 
(202)  447-1684 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Deregulation  of  Loan  Interest  Rate 
Classification  (12  CFR  701.21-1(d)*) 

Legal  Authority 

Federal  Credit  Union  Act  12  U.S.C. 

§§  1757, 1766,  and  1789 

Reason  for  Including  This  Entry 

The  National  Credit  Union 
Administration  (NCUA)  believes  this 
rulemaking  is  important  because  it  is 
part  of  our  program  to  deregulate 
Federal  credit  union  operations.  This 
rulemaking  will  give  Federal  credit 
unions  greater  flexibility  in  managing 
their  lending  activities  and  may  also 
increase  competition. 

Statement  of  Problem 

NCUA  currently  requires  Federal 
credit  unions  to  have  a  loan 
classification  policy.  We  limit  the 
distinctions  between  loans  to  three 
categories:  the  type  of  loan  plan,  the 
purpose  of  the  loan,  and  the  type  or 
value  of  security  in  relation  to  the 
amount  of  the  loan.  Federal  credit 
unions  must  apply  the  same  rate  of 
interest  uniformly  to  all  borrowers 
within  a  given  classification. 

The  following  problems  arise  as  a 
result  of  this  rule.  Federal  credit  unions 
that  grant  real  estate  loans  to  members 
in  different  areas  of  the  country  cannot 
vary  the  interest  rate  in  accordance  with 
the  prevailing  rates  in  each  locality.  This 
may  make  interest  rates  uncompetitively 
high  in  one  market  and  unnecessarily 
low  in  another  (which,  additionally, 
because  of  mortgage  market  practices, 
may  prevent  a  Federal  credit  union  from 
selling  the  loans  and  generating 
additional  funds  to  make  new  loans). 

For  other  types  of  loans,  the  rule  would 
prevent  credit  unions  from  adopting  the 
market  practice  of  varying  the  interest 
rate  on  the  basis  of  the  amount  of  the 
loan  balance  outstanding.  This  practice 
is  widely  used  by  other  financial 
institutions  offering  credit  cards  at  18 
percent  on  the  first  $500  and  15  percent 
on  amounts  over  $500.  Our  prohibition 
also  prevents  credit  union  management 
from  exercising  the  prudent  portfolio 
management  technique  of  matching  loan 
maturities  and  interest  rates  to 
corresponding  share  certificate  dividend 
rates.  The  rule  also  prevents  Federal 
credit  unions  from  passing  on  savings,  in 
the  form  of  lower  interest  rates,  that 
result  from  borrowers  using  more 
efficient  methods  of  repayment,  such  as 
payroll  deductions. 

As  a  result  of  these  problems,  NCUA 
is  proposing  to  revise  its  present 
requirement  for  loan  classifications  as 
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part  of  this  Agency’s  review  of  existing 
regulations  pursuant  to  NCUA’s  Final 
Report,  “In  Response  to  E.0. 12044: 
Improving  Government  Regulations”  (44 
FR  17954,  March  10, 1979).  The  review  is 
also  in  response  to  requests  from 
Federal  credit  unions  for  exceptions  to 
the  present  limitations. 

If  the  Agency  does  not  take  any 
action,  the  present  restrictions  will 
continue.  Federal  credit  unions  will  be 
less  able  to  respond  to  those  problems 
described  above,  in  a  manner  that 
constitutes  sound  and  legitimate 
business  practice.  This,  in  turn,  may 
adversely  affect  the  financial  condition 
of  some  credit  unions,  and  may  make 
fewer  loans  available  to  consumers. 

Alternatives  Under  Consideration 

NCUA  is  considering  several 
alternatives: 

(A)  Amend  the  regulation  to  alleviate 
the  specific  problems  noted.  This  would 
solve  identified  problems  by  creating 
additional  permissible  classifications  of 
loans,  such  as  loans  repaid  by  payroll 
deductions,  real  estate  loans  in  different 
sections  of  the  country,  or  “energy 
saver”  home  improvement  loans.  The 
advantage  of  this  method  is  that  it 
permits  NCUA  to  evaluate  a  particular 
type  of  classification  to  determine 
whether  a  significant  problem  exists, 
whether  the  classification  will  alleviate 
the  problem,  and  whether  the 
classification  will  serve  the  permissible 
and  legitimate  interests  of  credit  unions 
and  their  consumer  members.  The 
disadvantages  of  this  approach  are  the 
administrative  burden  of  reviewing  each 
problem  as  it  is  identified,  and  the  delay 
in  responding  to  the  problems  that  are 
inherent  in  the  rulemaking  process,  such 
as  the  required  60-day  public  comment 
period, 

(B)  Amend  the  regulation  to  eliminate 
the  specification  of  mandatory  classes 
of  loans  and  instead  issue  guidelines 
describing  appropriate  classes.  We 
proposed  this  alternative  in  an  NPRM 
(45  FR  26073,  April  17, 1980).  This 
alternative  would  solve  the  problems  by 
requiring  Federal  credit  unions  to 
establish  loan  classifications  based 
upon  factors  which  constitute  sound  and 
legitimate  business  practices  (those 
which  are  based  on  the  characteristic  of 
the  loan  and  not  on  the  characteristic  of 
the  borrower).  Examples  of  such 
classifications  are  included  in  the 
proposed  rule  as  guidelines  only,  and 
not  as  mandatory  categories.  Included  in 
the  examples  are  those  “additional 
classiHcations”  mentioned  in  alternative 
(A)  above.  (The  preamble  to  the 
proposed  rule  invites  commentors  to 
submit  examples  of  possible  categories.) 
This  approach  has  the  following 


advantages.  It  will  permit  a  credit  union 
to  have  flexibility  in  establishing  lending 
and  interest  rate  policies,  while  still 
requiring  that  these  policies  have  a 
sound  and  legitimate  business  interest. 

It  permits  credit  unions  to  create  new 
categories  in  response  to  legitimate 
problems  without  requiring  prior 
approval  by  NCUA.  Finally,  by 
continuing  to  require  written  policies 
that  are  based  on  the  characteristic  of 
the  loan  and  not  on  the  characteristic  of 
the  borrower,  this  approach  will  help  to 
prevent  arbitrary  or  improper  policies. 
For  example,  it  will  prevent  a  Federal 
credit  union  from  establishing  more 
favorable  loan  rates  for  direct 
employees  of  the  credit  union’s  sponsor 
company  than  for  other  members  of  the 
credit  union  who  are  equally  credit 
worthy.  The  disadvantages  of  this 
approach  arise  from  the  lack  of  certainty 
that  a  classification  (other  than  those 
listed  in  the  examples)  constitutes  a 
sound  and  legitimate  business  interest 
and  is  permissible  under  the  rule.  Loans 
may  be  granted  on  some  basis  other 
than  sound  and  legitimate  business 
practices  at  different  interest  rates 
before  NCUA  can  review  and  prohibit 
the  classification.  Also,  this  alternative 
may  result  in  litigation  over  varying 
interpretations  of  what  constitutes 
sound  and  legitimate  practices. 

(C)  Delete  the  loan  classification 
requirement.  This  alternative  would 
solve  the  problems  by  permitting 
Federal  credit  unions  to  establish  and 
vary  interest  rates  on  any  basis  (so  long 
as  it  does  not  violate  the  Equal  Credit 
Opportunity  Act,  the  Fair  Housing  Act, 
or  other  applicable  laws  and 
regulations).  The  advantage  of  this 
approach  is  that  it  gives  Federal  credit 
unions  relatively  complete  control  over 
their  lending  and  interest  rate  policies. 
The  disadvantage  is  that  it  might  permit 
Federal  credit  unions  to  make  arbitrary 
determinations  not  related  to  sound 
business  practices,  and  might  result  in 
interest  rate  policies  based  on  the 
characteristics  of  the  borrower  (other 
than  those  bases  prohibited  by  other 
laws). 

Summary  of  Benefits 

Sectors  Affected:  Federal  credit 

unions  and  their  borrowers  and 

shareholders. 

The  primary  direct  effect  of  the 
proposed  amendment  is  the  increased 
flexibility  that  Federal  credit  unions  will 
have  to  tailor  interest  rate  and  lending 
policies  to  meet  sound  and  legitimate 
business  needs.  To  the  extent  this  will 
result  in  a  more  rational  pricing  of  loans, 
this  will  benefit  consumers  in  at  least 
two  ways.  First,  it  may  lower  interest 


rates  through  increased  competition.  For 
example,  interest  rates  will  be  permitted 
to  vary  from  one  geographic  region  to 
another  so  that  a  credit  union  will  be 
able  to  meet  competitive  local  rates. 

Also,  interest  rates  will  be  permitted  to 
vary  according  to  the  method  of 
repayment,  so  that  savings  from  more 
efficient  methods  may  be  passed  on  to 
borrowers  in  the  form  of  lower  interest 
rates  or  to  savers  (shareholders)  in  the 
form  of  higher  dividends.  Federal  credit 
unions  will  benefit  by  being  able  to 
address  problems  quickly  without 
waiting  for  prior  approval  by  NCUA. 
Second,  this  could  result  in  a  lower  cost 
of  funds  to  Federal  credit  unions. 

Because  of  the  cooperative  nature  of 
Federal  credit  unions,  any  savings  in 
operational  costs  can  be  passed  on  to 
members  in  the  form  of  lower  loan  rates 
or  higher  dividends. 

Summary  of  Costs 

Sectors  Affected:  Federal  credit  union 
members. 

By  allowing  Federal  credit  unions 
greater  flexibility  to  vary  interest  rates, 
the  proposed  rule  may  result  in  higher 
interest  rates  on  certain  types  of  loans. 
Any  adverse  effects  will  be  minimized, 
however,  by  the  requirement  that  loan 
categories  be  based  on  factors  that 
relate  to  sound  business  practices.  The 
possibility  that  a  Federal  credit  union 
will  establish  an  improper  loan 
classification  based  upon  the 
characteristics  of  the  borrowers  may 
nonetheless  increase  because  new 
classifications  will  not  require  prior 
approval  by  NCUA.  Costs  for  both 
Federal  credit  unions  establishing  new 
categories  and  for  NCUA  may  increase 
if  litigation  becomes  necessary  to 
determine  whether  the  classifications 
are  proper. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Public  Comment  Period — April  17, 

1980  to  June  16, 1980.  Comments  may 
be  sent  to  Robert  S.  Monheit,  Senior 
Attorney,  Office  of  General  Counsel, 
National  Credit  Union  Administration. 
1776  G  Street,  N.W.  Washington,  D.C. 
20456. 

Final  Rule — approximately  30  to  60 
days  after  the  close  of  the  Public 
Comment  Period. 

Regulatory  Analysis — none 

Available  Documents 
NPRM— 45  FR  26073,  April  17, 1980 
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Preliminary  review  memorandum, 
setting  forth  a  statement  of  the  problem, 
the  need  for  the  amendments,  and 
alternatives  to  be  explored. 

All  documents  available  for  review  in 
the  Office  of  General  Counsel,  National 
Credit  Union  Administration,  1776  G  St., 
N.W.,  Washington,  D.  C.  20456. 

Agency  Contact 

Mr.  Thomas  C.  Buckman,  Staff 
Accountant  (Analyst) 

Office  of  Examination  and  Insurance 
National  Credit  Union  Administration 
1776  G  Street.  N.W. 

Washington,  D.  C.  20456 
(202)357-1065 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Rules  Concerning  Foreign 
Brokers  And  Traders  (17  CFR  21.03) 

Legal  Authority 

Commodity  Exchange  Act,  §  §  4g,  4i,  5, 
5a  and  8a,  7  U.S.C.  §§  6g,  6i,  7,  7a  and 
12a.  (1976). 

Reason  for  Including  This  Entry 

The  Commodity  Futures  Trading 
Commission  (CFTC)  thinks  this  rule  is 
important  because  it  will  facilitate  the 
Commission’s  ability  to  obtain  timely 
information  concerning  foreign  traders. 
We  expect  that,  if  adopted,  the  rule 
could  substantially  improve  our  market 
surveillance  capability. 

Statement  of  Problem 

The  CFTC  is  considering  proposed 
rules  which  would  make  persons  located 
in  the  United  States  who  are  registered 
with  the  Commission  primarily 
responsible  for  ensuring  the  availability 
of  information  needed  by  the 
Commission  about  the  foreign  brokers 
and  traders  on  their  accounts  who 
participate  in  futures  trading.  At  present, 
the  Commission  receives  less  timely, 
less  complete,  and  less  verifiable 
information  from  some  foreign  brokers 
and  traders  than  it  generally  receives 
from  their  domestic  counterparts,  about 
the  size  of  accounts  and  the  identity  of 
the  persons  for  whose  benefit  the 
accounts  were  established.  The 
Commission  has  encountered  difficulties 
and  delays  in  trying  to  identify  and 
communicate  with  these  foreign  entities. 
There  is  apparent  widespread 
noncompliance  by  foreign  brokers  and 
traders  with  CFTC  reporting 
requirements  and  it  is  difficult  for  the 
Commission  to  take  effective 
enforcement  action  against  them.  As  the 
markets  regulated  by  the  Commission 
have  become  increasingly  international 
in  character,  with  foreign  participation 


now  accounting  for  25  percent  or  more 
of  the  activity  in  some  commodities,  the 
need  for  us  to  address  these  problems 
has  become  more  important.  If  the 
agency  does  not  take  any  action,  its 
market  surveillance  program  will  be 
hampered,  and  it  will  be  difficult  for  the 
Commission  to  detect  and  take  action  to 
prevent  market  disruptions. 

Alternatives  Under  Consideration 

The  proposed  rules  would  require 
domestic  futures  commission  merchants 
who  are  registered  with  the  Commission 
and  who  carry  accounts  for  foreign 
persons  to  obtain  a  list  of  the  persons 
for  whose  benefit  the  accounts  were 
established.  CFTC  will  request  public 
comments  on  whether  that  information 
shSuld  be  maintained  routinely,  or 
acquired  only  when  it  is  specifically 
requested  by  the  Commission.  Routine 
maintenance  of  the  information  might  be 
more  effective  for  our  market 
surveillance  program  but  acquisition  of 
the  information  only  as  needed  would 
be  less  burdensome  for  futures 
commission  merchants  and  foreign 
brokers  and  traders. 

Summary  of  BeneHts 

Sectors  Affected:  All  sectors  of  the 
U.S.  commodity  futures  markets, 
including  farmers  and  other 
producers,  processors,  manufacturers, 
commercial  users  and  consumers  of 
commodities;  persons  speculating  in 
the  futures  markets;  and  CFTC, 

If  the  CFTC  adopts  the  proposed  rule, 
the  information  available  to  the  agency 
will  be  increased  and  foreign  persons 
who  refuse  to  provide  requested 
information  will  have  their  futures 
contract  positions  eliminated.  The 
availability  of  this  information  will 
promote  fair  dealing  and  integrity  in  the 
markets  and  improve  the  CFTC’s  ability 
to  detect  and  take  action  to  prevent 
market  disruptions.  All  market  users 
will  benefit  from  more  honest  markets. 
The  CFTC  will  benefit  from  being  able 
to  shift  the  burden  from  government  to 
industry  for  obtaining  this  information. 

Summary  of  Costs 

Sectors  Affected:  Registered  domestic 
futures  commission  merchants;  and 
foreign  brokers  and  traders  who 
participate  through  domestic  agents  in 
the  U.S.  futures  markets. 

The  proposed  regulation  could  impose 
some  administrative  costs  on  registered 
futures  commission  merchants  who 
would  be  responsible  for  obtaining 
required  information.  Additionally,  if 
futures  commission  merchants  are 
required  to  liquidate  customers’ 
accounts  to  comply  with  the  rule,  they 


may  experience  some  loss  of  foreign 
business. 

Related  Regulations  and  Actions 

Internal:  On  April  1, 1980,  CFTC  voted 
to  adopt  final  rules  which  would  require 
foreign  brokers  and  traders  to  have  an 
agent  for  service  or  delivery  of 
Commission  coiilmunications. 
(“Designation  of  a  Futures  Commission 
Merchant  to  be  the  Agent  of  Foreign 
Brokers,  Customers  of  Foreign  Brokers 
and  Foreign  Traders’’,  17  CFR  15.05). 
External:  None. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — May  1980 
Public  Comment  Period — 45  days 
following  publication  of  NPRM 
Final  Rule — Fall  1980 
Regulatory  Analysis — CFTC,  an 
independent  regulatory  agency,  does 
not  prepare  regulatory  analyses,  as 
defined  under  E.0. 12044. 

Available  Documents 

NPRM  available  in  Federal  Register 
after  May  1980. 

“Rules  Concerning  Foreign  Brokers 
and  Traders’’,  Memorandum  of  the 
Office  of  the  General  Counsel,  April  1, 
1980.  Available  by  mail  at  no  cost  from 
the  Office  of  the  Secretariat,  CFTC,  2033 
K  Street.  N.W.,  Room  806,  Washington, 
D.C.  20581. 

Agency  Contact 

Maureen  A.  Donley,  Attorney 
Office  of  the  General  Counsel 
Commodity  Futures  Trading 
Commission,  Room  737 
2033  K  Street,  N.W. 

Washington,  D.C.  20581 
(202)  254-5797 


CFTC 

Review  of  Guideline  No.  1— Criteria  for 
Determining  Whether  a  Board  of  Trade 
Meets  the  Economic  Purpose  and 
Public  Interest  Tests  for  Contract 
Market  Designation 

Legal  Authority 

Commodity  Exchange  Act,  §  §  5,  5a, 

5b,  6  and  8a,  7  U.S.C.  §§  7,  7a,  7b,  8  and 

12. 

Reason  for  Including  This  Entry 

The  Commodity  Futures  Trading 
Commission’s  (CFTC)  Guideline  No.  1 
sets  forth  the  criteria  that  must  be  met 
by  a  board  of  trade  to  become  and  to 
continue  to  be  a  market  for  a  particular 
commodity  futures  contract.  Changes  in 
these  criteria  could  have  a  significant 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


36931 


effect  on  the  futures  contracts  traded  on 
boards  of  trade. 

Statement  of  Problem 

The  Commodity  Exchange  Act 
requires  a  board  of  trade  (commodity 
exchange)  seeking  to  become  a  market 
for  a  particular  commodity  futures 
contract  to  show  that  trading  in  the 
contract  would  not  be  contrary  to  the 
public  interest.  Guideline  No.  1  sets 
forth  the  criteria  to  be  met  by  a  contract 
market  in  making  such  a  showing.  It 
indicates  that  the  public  interest  test 
includes  an  “economic  purpose”  test 
and  “to  meet  the  ‘economic  purpose’  test 
a  board  of  trade  is  expected  to  establish 
that  something  more  than  occasional  use 
of  the  contract  for  hedging  (a  method  of 
protecting  against  price  fluctuations)  or 
price  basing  exists,  or  can  reasonably  be 
expected  to  exist.”  It  also  requires  a 
demonstration,  based  on  the  individual 
terms  and  conditions  of  the  contract, 
that  the  contract  is  commercially  viable. 
Further,  the  guideline  requires  a  showing 
that  transactions  for  future  delivery  in 
the  commodity  will  not  be  contrary  to 
the  public  interest. 

The  public  interest,  hedging  and  price- 
basing  standards,  as  presently 
contained  in  Guideline  No.  1  are  very 
general.  As  a  result,  it  may  be  difficult 
for  CFTC  to  ascertain  whether  a  board 
of  trade  has  met  or  is  continuing  to  meet 
its  statutory  obligation.  Further,  the 
existence  of  a  particular  futures  market 
which  does  not  meet  a  public  interest 
standard  could  have  an  adverse  impact 
on  markets  for  the  underlying  and 
related  commodities,  to  the  detriment  of 
farmers  and  other  producers,  processors, 
fabricators,  commercial  users,  and 
consumers  of  the  commodity,  as  well  as 
members  of  the  public  who  buy  and  sell 
futures  contracts.  Trading  in  a  contract 
for  which  an  adequate  deliverable 
supply  does  not  exist,  for  example, 
could  result  in  price  distortions. 
Similarly,  lack  of  adequate  customer 
protection  could  injure  public  customers. 
The  recent  enormous  growth  of  the 
futures  markets  and  the  development  of 
futures  contracts  in  many  new 
commodities  make  this  issue 
particularly  important  at  the  present 
time.  If  the  agency  does  not  act,  it  will 
continue  to  be  difficult  to  assess  what 
showing  is  required  by  a  board  of  trade 
seeking  designation  as  a  contract 
market  and  what  standards  should  be 
applied  for  continuation  of  such 
designation. 

Alternatives  Under  Consideration 

The  Commission’s  staff  has  suggested 
consideration  of  several  alternatives. 
Because  chronically  inactive  futures 
markets  may  no  longer  serve  any 


economic  purpose,  the  staff  has 
suggested  developing  standards 
concerning  the  level  and  duration  of 
inactivity  against  which  all  previously 
designated  contracts  would  be  judged. 
This  would  have  the  advantage  of 
eliminating  potential  misuse  of  inactive 
futures  contracts,  with  few  apparent 
disadvantages,  because  such  contracts 
appear  to  provide  few,  if  any,  economic 
benefits. 

For  futures  contracts  which  have  not 
yet  been  approved  for  trading 
(designated),  the  staff  has  made  an 
alternative  suggestion:  the  Guideline 
might  be  revised  to  encourage  a  board  of 
trade  seeking  designation  for  a 
particular  commodity  to  agree 
voluntarily  to  vacate  the  designation  if 
the  contract  were  not  actively  traded. 
This  would  accomplish  the  ends 
described  above,  without  the  need  for 
government  action. 

Another  approach  suggested  by  the 
staff  is  that  the  Commission,  in 
assessing  the  potential  economic 
purpose  for  a  new  contract,  inquire  into 
the  economic  purpose  served  by  existing 
similar  contracts  and  what  incremental 
benefits  are  likely  to  result  from  trading 
in  an  additional  contract.  Adoption  of 
this  line  of  inquiry  would  enable  the 
Commission  to  consider  better  whether 
a  particular  duplicative  contract  is 
needed  and  whether  it  would  be  likely 
to  have  any  negative  effects  on  the 
underlying  commodities  markets.  This 
approach  could  have  anticompetitive 
implications,  however. 

The  Commission  staff  has  also 
suggested  that  in  evaluating  whether  a 
board  of  trade  meets  the  public  interest 
standard  for  designation  of  a  new 
contract,  the  Commission  should 
consider  how  well  the  board  of  trade  is 
discharging  its  obligations  with  respect 
to  existing  contracts.  The  staff  has  also 
suggested  the  development  of  specific 
standards  for  judging  whether  a  futures 
contract  is  contrary  to  the  public 
interest. 

Summary  of  BeneHts 

Sectors  Affected:  All  sectors  of 
commodity  futures  markets,  including 
farmers  and  other  producers, 
processors,  manufacturers, 
commercial  users,  and  consumers  of 
commodities;  persons  who  speculate 
in  the  futures  markets:  boards  of 
trade;  and  CFTC. 

Improvement  of  Guideline  No.  1 
would  help  assure  the  proper 
functioning  of  the  futures  and  cash 
markets  by  reducing  the  potential  for 
market  abuses  such  as  manipulations, 
corners,  and  squeezes,  decreasing  the 
likelihood  of  adverse  effects  on  other 
sectors  of  the  economy  which  would 


result  from  artificial  commodities  prices, 
and  enhancing  the  protections  provided 
to  customers  by  boards  of  trade.  It  also 
could  make  the  Commission  contract 
review  process  more  efficient  by 
clarifying  the  standards  to  be  applied.  A 
reduction  of  the  uncertainty  about  what 
the  Commission  considers  an  adequate 
showing  that  a  board  of  trade  meets  the 
public  interest  should  also  reduce  the 
effort  and  resources  which  boards  of 
trade  expend  in  new  contract 
preparation.  In  addition,  to  the  extent 
that  the  submission  of  more  detailed, 
relevant  information  facilitates  agency 
action,  the  Commission  could  realize 
some  savings. 

Summary  of  Costs 

Sectors  Affected:  Boards  of  trade. 

Boards  of  trade  could  incur  some 
additional  administrative  costs  if  their 
submissions  to  the  CFTC  are  required  to 
be  more  detailed. 

Related  Regulations  and  Actions 

Internal:  Guideline  on  Economic  and 
Public  Interest  Requirements  for 
Contract  Market  Designations,  CCH 
Commodity  Futures  Law  Reporter  §  6145 
(May  13. 1975). 

External:  None. 

Active  Government  Collaboration 

None 

Timetable 

Commission  discussion  of  proposed 

FR  notice — fall  1980 

Regulatory  Analysis — CFTC,  an 
independent  regulatory  agency,  does  not 
prepare  regulatory  analyses  as  defined 
under  E.0. 12044. 

Available  Documents 

“Possible  Revisions  to  Commission 
Guideline  No.  1,”  Staff  discussion  paper, 
April  22, 1980,  available  by  mail  at  no 
charge  from  the  Office  of  the  Secretariat, 
CFTC,  2033  K  Street,  N.W..  Room  806, 
Washington,  D.C.  20581,  after  April  28, 
1980. 

Agency  Contact 

Ronald  Hobson,  Staff  Economist 

Division  of  Economics  and  Education 

Commodity  Futures  Trading 
Commission 

2033  K  Street,  N.W.,  Room  518 

Washington,  D.C.  20581 

(202)  254-7847 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Regulations  to  Implement  the 
Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980.  <12 
CFR  Subchapters  A,  B,  C,  and  D) 

Legal  Authority 

The  Depository  Institutions 
Deregulation  and  Monetary  Control  Act 
of  1980,  Pub.  Law  No.  96-221.  94  Stat. 

161. 

Reason  for  Including  This  Entry 

The  Depository  Institutions 
Deregulation  and  Monetary  Control  Act 
of  1980  signed  by  President  Carter  on 
March  31, 1980,  will  result  in  very 
substantial  changes  to  the  savings  and 
loan  industry.  To  implement  this 
legislation,  over  the  coming  months,  the 
Board  will  be  considering  numerous 
regulatory  changes,  including  changes 
that  provide  Federal  savings  and  loan 
associations  a  number  of  new  or 
expanded  investment  authorities. 

Statement  of  Problem 

While  the  primary  function  of  the 
industry — to  provide  home  Financing — 
will  remain  unchanged,  the  Act’s 
provisions  will  increase  the  ability  of 
savings  and  loans  to  compete  for 
deposits  by  allowing  expansion  into 
areas  traditionally  reserved  to 
commercial  banks. 

The  following  list  indicates  provisions 
of  the  Act  that  affect  Federal  Savings 
and  Loan  Insurance  Corporation 
(FSLIC)-insured  institutions  and 
specifies  the  Board’s  target  date  for 
action  on  each  regulatory  proposal. 
Where  the  Board  has  already  issued  a 
proposal  for  public  comment,  or 
implemented  a  final  regulation,  the  date 
of  the  Board  action  and  the  Federal 
Register  cite  are  provided. 

(1)  Consumer  Safeguards  on  Mobile 
Home  Lending — The  Act  requires 
implementation  of  consumer  regulaffons 
under  the  usury  preemption  section 
within  120  days  of  the  effective  date  of 
the  Act,  by  July  30, 1980.  The  Board 
adopted  a  proposal  on  May  5, 1980, 
which  solicits  public  comment  until  June 
5.  The  Board  expects  to  act  on  final 
regulations  by  the  end  of  June. 

(2)  Mutual  Capital  Certificates — The 
Act  permits  Federal  associations  to  offer 
mutual  capital  certificates  and  permits 
their  inclusion  in  reserve  accounts.  The 
Board  expects  to  adopt  a  regulatory 
proposal  in  early  June. 

(3)  State  Stock  to  Federal  Stock 
Charter — The  Act  allows  associations  to 
transfer  from  state  stock  to  Federal 
stock  form.  The  Board  expects  to  adopt 
a  draft  regulatory  proposal  in  early  June. 


(4)  Residential  Real  Estate 
Authority — ^The  Act  revises  Federal 
associations’  investment  authority 
pursuant  to  §  5(c)  of  the  Home  Owners' 
Loan  Act.  The  Board  expects  to  adopt  a 
regulatory  proposal  in  June. 

(5)  Regulatory  Simplification — ^The 
Act  requires  the  agency  to  determine  the 
need  for  and  to  carefully  analyze 
regulations  prior  to  adoption.  The  Board 
expects  to  adopt  a  proposed  regulation 
in  June. 

(6)  Federal  Insurance  Reserve  (FIR) — 
The  Act  permits  the  statutory  reserve 
requirement  to  be  established  by  the 
Board  between  3  and  6  percent.  Any 
immediate  change  to  the  reserve 
requirement  will  be  accomplished  by 
regulatory  agtion,  most  likely  in  July. 

(7)  Consumer  Lending  Power — The 
Act  establishes  for  Federal  associations 
a  new  20  percent  of  assets  basket  for 
consumer  loans,  commercial  paper,  and 
corporate  debt  securities.  The  Board 
expects  to  adopt  a  regulatory  proposal 
in  July. 

(8)  Credit  Cards — The  Act  permits 
Federal  associations  to  engage  in  credit 
card  operations.  The  Board  expects  to 
adopt  a  regulatory  proposal  in  July. 

(9)  Increased  Investment  in  Service 
Corporations — The  Act  allows  Federal 
associations  to  invest  up  to  3  percent  of 
assets  in  service  corporations  provided 
that  one-half  of  any  investment  in 
excess  of  1  percent  is  allocated  to 
community  development  purposes.  The 
Board  proposal  adopted  on  April  3  will 
be  finalized  after  review  of  public 
comments.  The  comment  period  closed 
May  9, 1980.  The  Board  expects  to  adopt 
implementing  regulations  in  July. 

(10)  Money  Market  Fund 
Investments — The  Act  permits  Federal 
associations  to  invest  in  money  market 
funds  and  permits  members  to  use 
money  market  funds  as  legal 
investments  for  liquidity.  The  Board 
expects  to  adopt  a  regulatory  proposal 
in  August. 

(11)  Federal  Mutual  Savings  Banks’ 
Leeway  Authority — The  Act  permits 
Federal  mutual  savings  banks  to  invest 
up  to  5  percent  of  assets  in  a  new 
leeway  authority  designed  to  permit 
commercial  lending.  The  Board  expects 
to  adopt  a  regulatory  proposal  in 
August. 

(12)  Reserves  Against  S&L  Deposits — 
The  Act  establishes  reserve 
requirements  (sterile  reserves  held  by 
the  Federal  Reserve  Board)  on 
transaction  account  deposits  and  short¬ 
term,  nonpersonal  time  deposits.  A 
regulation  amending  the  liquidity 
provisions  to  include  reserves  held  by 
the  Federal  Reserve  is  expected  in 
August. 


(13)  FHLBank  Processing  NOW 
Accounts — The  Act  gives  the  Federal 
Home  Loan  Banks  authority 'to  process 
and  clear  NOW  (negotiable  orders  of 
withdrawal)  and  other  drafts.  The  Board 
expects  to  adopt  a  regulatory  proposal 
in  September. 

(14)  NOW  Account  Authority— 
Effective  December  31, 1980,  all 
financial  institutions  are  permitted  to 
offer  NOW  accounts.  The  Board  expects 
to  adopt  a  regulatory  proposal  in 
September. 

(15)  Overdraft  Authority  for  Federols 
on  NOW  Accounts — Overdraft  authority 
will  be  implemented  in  connection  with 
regulations  authorizing  nationwide 
NOW  accounts,  in  September. 

(16)  Trust  Powers — The  Act  permits 
Federal  associations  to  engage  in  trust 
operations.  The  Board  expects  to  adopt 
a  regulatory  proposal  in  early  fall. 

Alternatives  Under  Consideration 

Prior  to  implementation  of  final 
regulations,  the  Board  plans  to  issue,  tn 
each  case,  a  regulatory  proposal 
soliciting  public  comment  regarding 
alternative  approaches  to  each  proposal. 
For  example,  the  proposed  rule 
regarding  investments  in  service 
corporations  (published  at  45  FR  24178, 
April  9, 1980)  requests  comment  on  the 
types  of  investments  that  should  qualify 
as  community  development  investment 
activities  under  the  Act’s  requirement 
that  investments  in  service  corporations 
be  used  in  part  for  this  purpose.  The 
Board  has  also  requested  comment  on 
the  types  and  extent  of  consumer 
protections  that  should  be  required  in 
mobile  home  finance  contracts  (45  FR 
31122,  May  5, 1980).  Compliance  with 
the  final  consumer  protection 
regulations  will,  in  part,  determine 
whether  a  mobile  home  lender  is 
exempted  from  State  usury  laws. 

Because  the  Depository  Deregulation 
Act  was  enacted  only  recently,  there  has 
not  been  sufficient  time  for  the  Board  iu 
settle  many  legal  and  policy  issues 
prerequisite  to  the  development  of 
identifiable  regulatory  alternatives. 

Summary  of  Benefits 

Sectors  Affected:  The  savings  and 
loan  industry,  particularly 
associations  with  Federal  charters; 
savings  and  loan  depositors;  and  the 
12  Federal  Hqme  Loan  Banks. 
Implementation  of  the  increased 
authorities  provided  by  the  Depository 
Deregulation  Act  will  provide  savings 
and  loans  with  the  means  to  compete 
more  effectively  for  deposits  by  offering 
an  increased  range  of  loan  types  and 
services  to  the  public  and  by  attracting 
new  sources  of  capital  investipents. 
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Summary  of  Costs 

Sectors  Affected:  The  savings  and 
loan  industry,  particularly 
associations  with  Federal  charters: 
savings  and  loan  depositors;  and  the 
12  Federal  Home  Loan  Banks. 

Because  regulatory  alternatives  have 
not  yet  been  identified,  no  summary  of 
costs  is  available. 

Related  Regulations  and  Actions 

Internal:  Statutory  changes  affect 
existing  regulations  included  in  12  CFR 
Subchapters  A,  B,  C,  and  D. 

External:  Other  provisions  of  the  Act 
will  be  implemented  by,  or  in 
conjunction  with,  the  Federal  Reserve, 
the  Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  and  the  National  Credit 
Union  Administration.  Examples  of  such 
provisions  are  in  the  areas  of  reserves 
against  transaction  accounts,  and 
clearing  services  to  be  provided  by  the 
Federal  Reserve  Banks  and  the  Federal 
Home  Loan  Banks  for  NOW  account 
drafts  drawn  on  savings  and  loan 
deposits. 

Active  Government  Collaboration 

Under  the  Act,  a  six-member 
Depository  Institutions  Deregulation 
Committee  has  been  established  to 
promulgate  regulations  for  setting  rates 
on  savings  deposits.  These  members, 
which  are  the  Secretary  of  the  Treasury, 
the  Comptroller  of  the  Currency,  and  the 
Chairperson  of  the  Federal  Reserve,  the 
Federal  Home  Loan  Bank  Board,  the 
Federal  Deposit  Insurance  Corporation, 
and  the  National  Credit  Union 
Administration,  also  work  together  in 
implementing  various  other  provisions 
of  the  Act. 

Timetable 

Consumer  Safeguards  on  Mobile 
Home 

Lending — Public  Comment  Period — 
Open  until  June  5, 1980 
Final  Rule — June  1980 
Mutual  Capital  Certificates — NPRM — 
June  1980 

State  Stock  to  Federal  Stock 
Charter — NPRM — June  1980 
Residential  Real  Estate  Authority — 
NPRM — June  1980 

Regulatory  Simplification — NPRM — 
June  1980 

Federal  Insurance  Reserve  (FIR) — 
Final  Rule— July  1980 
Consumer  Lending  Power — NPRM — 
July  1980 

Credit  Cards — NPRM — July  1980 
Investments  in  Service  Corporations— 
Final  Rule — July  1980 
Money  Market  Fund  Investments — 
NPRM — August  1980 


Mutual  Savings  Bank  Leeway 
Authority — NPRM — August  1980 
Reserves  Against  S&L  Deposits — Final 
Rule — August  1980 

Federal  Home  Loan  Banks  Processing 
NOW  Accounts — NPRM — September 
1980 

NOW  Account  Authority — NPRM — 
September  1980 

Overdrafts  on  NOW  Accounts — Final 

Rule — September  1980 

Trust  Powers — NPRM — October  1980 

Available  Documents 

The  Board  has  proposed  a  rule 
regarding  investments  in  service 
corporations  (45  FR  24178,  April  9, 1980). 
The  public  comment  period  closed  May 
9, 1980.  The  Board  has  issued  final 
regulations  under  §  501  of  the  Act 
regarding  preemption  of  State  usury 
laws  for  mortgage  loans  (45  FR  24112, 
dated  April  9, 1980)  and  increasing 
deposit  insurance  from  $40,000  to 
$100,000  (45  FR  26024',  April  17, 1980). 
The  Board  has  also  proposed  consumer 
protections  for  mobile  home  loans  (45 
FR  31122,  May  5, 1980)  and  will  accept 
public  comment  until  June  5, 1980. 

Copies  of  public  comment  letters  on 
proposed  rules  are  available  for 
inspection  at  the  Board:  copies  of 
transcripts  of  public  meetings  are 
available  from  the  Office  of  the 
Secretary,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  N.W.,  Washington, 
D.C.  20552. 

Agency  Contact 

Kathleen  E.  Topelius,  Attorney 
Office  of  General  Counsel 
Federal  Home  Loan  Bank  Board 
1700  G  Street,  N.W.,  Washington,  D.C, 
20552 

(202)  377-6444 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Amendments  to  Annual 
Report  Form;  Integration  of  Securities 
Act  Disclosure  Systems.  (17  CFR  Parts 
229,  231,  239,  240,  241,  249*) 

Legal  Authority 

Securities  Act  of  1933,  §  §  6,  7,  8, 10 
and  19(a),  15  U.S.C.  §  77a  et  seq. 

Securities  Exchange  Act  of  1934, 

§  §  12, 13, 15(d)  and  23(a),  15  U.S.C.  §  78a 
et  seq.  (1976  and  Supp.  1 1977). 

Reason  for  Including  This  Entry 

The  Securities  and  Exchange 
Commission  (SEC)  believes  that  these 
rule  emd  form  amendments  are 
important  because  they  will  significantly 
revise  the  format,  and  to  some  extent 
the  content,  of  most  reports  and 
registration  statements  filed  with  the 


Commission  under  the  federal  securities 
acts  by  approximately  8,000  public 
companies. 

Statement  of  Problem 

All  companies  with  publicly  traded 
securities  are  required  to  register  with 
the  Securities  and  Exchange 
Commission,  to  file  annual  and  other 
periodic  reports,  and  to  register 
additional  securities  which  they  may 
wish  to  sell  to  the  public.  The  Securities 
and  Exchange  Commission  is  proposing 
to  revise  its  annual  reporting  forms, 
promulgated  under  the  Securities 
Exchange  Act  of  1934,  and  certain  of  its 
registration  forms,  promulgated  under 
the  Securities  Act  of  1933,  to  establish  a 
single,  integrated  disclosure  system 
which  will  permit  most  registered 
companies  to  comply  simultaneously 
with  the  disclosure  provisions  of  both 
acts. 

At  present,  the  Securities  Act  of  1933 
and  the  Securities  Exchange  Act  of  1934, 
each  give  rise  to  separate  procedures. 
The  Securities  Act  of  1933  requires  that 
registered  companies  give  detailed 
disclosure  concerning  their  business  and 
financial  condition  at  the  time  that 
securities  are  offered  for  public  sale. 
Under  the  Securities  Exchange  Act  of 
1934,  companies  whose  shares  are 
registered  with  the  Commission  or 
which  have  previously  sold  shares  to  the 
public  under  the  Securities  Act  of  1933, 
must  file  periodic  reports  containing 
detailed  disclosure  of  their  affairs.  Often 
major  portions  of  the  disclosure  required 
in  ^curities  Act  registration  statements 
and  in  Exchange  Act  reports  overlap  to 
a  great  degree,  but  because  of 
differences  in  the  timing  of  the  filings 
the  disclosure  is  not  word  for  word  the 
same. 

In  addition  to  filing  registration 
statements  and  periodic  reports  with  the 
Commission,  many  public  companies 
prepare  and  deliver  to  shareholders 
informal  annual  reports.  Portions  of 
these  annual  reports  are  required  by 
various  State  laws  and  by  Commission 
rules.  Again,  the  informal  annual  reports 
prepared  by  many  public  companies 
tend  to  contain  information  which 
duplicates  some  of  the  information 
contained  in  Securities  Act  registration 
statements  and  in  Exchange  Act  reports. 
In  the  case  of  informal  reports,  however, 
the  duplicated  information  tends  to  be 
delivered  in  a  somewhat  different 
format.  This  is  often  the  case  with 
company  financial  information.  In 
informal  annual  reports,  financial 
information  usually  is  prepared  in 
accordance  with  generally  accepted 
accounting  principles,  while  in 
registration  statements  and  in  Exchange 
Act  reports  the  information  is  prepared 
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in  accordance  with  Commission  rules. 
Although  in  most  cases  the  differences 
are  not  great,  they  are  numerous. 

The  problem  faced  by  the  Commission 
is  to  eliminate  much,  if  not  all,  of  the 
duplicative  reporting  and  to  reduce 
thereby  both  the  volume  and  the  cost  of 
the  material  which  companies  prepare. 
Concurrently,  the  Commission  is  seeking 
to  maintain  the  quality  of  disclosures 
and  to  update  disclosure  obligations  to 
eliminate  outmoded  or  unnecessary 
requirements. 

At  least  three  significant  factors 
suggest  that  the  Commission  should  act 
at  this  time  to  combine  or  integrate 
disclosure  under  the  Securities  Act,  the 
Exchange  Act,  and  in  informal 
shareholder  reports.  First,  the  report  of 
the  Commission’s  Advisory  Committee 
on  Corporate  Disclosure  delivered  to  the 
Commission  in  November  1977 
examined  the  possibility  of  combined 
reporting  and  indicated  a  significant  and 
urgent  need.  Second,  a  Commission 
examination  of  registration  statements. 
Exchange  Act  reports,  and  informal 
shareholder  reports  indicates  that  over 
the  years  the  number  of  significant 
content  differences  may  have 
diminished,  thereby  making  an 
integrated  system  more  feasible.  Finally, 
as  the  volume  of  disclosure 
requirements  has  increased  over  the 
years,  the  cost  to  registrants  and  the 
burden  upon  the  Commission  staff  has 
correspondingly  increased.  An 
integrated  system  will  reduce  the 
volume  of  disclosure  documents, 
thereby  significantly  easing  both  the 
costs  and  burdens  to  reporting 
companies. 

If  the  Commission  does  not  act  now, 
unnecessary  costs  and  burdens  will  be 
continued.  Additionally,  from  the 
Commission’s  point  of  view,  over  the 
past  ten  years  the  Commission  staff 
responsible  for  the  review  of  filings  has 
been  gradually  reduced  while  the 
volume  of  disclosure  has  increased.  At 
present  staffing  levels,  if  the 
Commission  did  not  eliminate  the  need 
to  review  essentially  duplicative  filings, 
the  Commission  staff  would  increasingly 
dilute  its  ability  to  effectively  review  the 
content  and  quality  of  filed  documents. 

Alternatives  Under  Consideration 

(A)  With  respect  to  Exchange  Act 
reports,  information  would  be  classified 
into  two  general  categories  relating  to 
either  an  Exchange  Act  filing  or  to  an 
informal  shareholder  report.  Information 
included  in  the  Exchange  Act  filing 
would  not  be  duplicated  in  the 
shareholder  report,  but  the  Commission 
would  permit,  and  in  some  cases 
require,  cross  references  from  the  filing 
to  the  report.  The  content  of  public 


company  registration  filings,  made 
under  the  Securities  Act  in  connection 
with  the  sale  of  additional  securities, 
would  depend  upon  the  availability  of 
previously  documented  information  in 
the  marketplace  or  from  other  sources 
outside  of  the  filing.  Tlius,  the 
Commission  would  classify  companies 
desiring  to  sell  securities  in  three 
general  categories.  First,  companies  with 
widely  traded  securities  could 
incorporate  most  disclosure  by  reference 
to  Exchange  Act  filings  and  informal 
reports  to  shareholders.  Second, 
companies  with  no  record  of  financial 
difficulty  and  three  years  of  adequate 
Exchange  Act  filings  could  incorporate 
some  disclosure  by  reference  to 
Exchange  Act  filings  or  to  informal 
reports  to  shareholders,  but  the 
Commission  would  require  the  delivery 
of  one  or  more  of  those  filings  or  reports 
to  prospective  purchasers  of  securities. 
Finally,  the  Commission  would  require 
all  other  companies  to  prepare  extensive 
registration  statements  which  would 
involve  some  duplication  of  information 
previously  filed  in  Exchange  Act  reports. 
The  Commission  staff  believes  the 
implementation  of  this  alternative  would 
result  in  both  a  more  rational 
organization  of  information  concerning 
public  companies,  and  the  development 
of  informal  reports  to  shareholders 
which  could  serve  as  the  primary  source 
of  descriptive  and  financial  information 
concerning  those  companies. 

Commission  reports  would  supplement, 
but  would  not  duplicate,  the  informal 
shareholder  report.  Although  the 
Commission  staff  does  not  expect  a 
reduction  in  the  size  or  information 
content  in  the  informal  shareholder 
report,  it  would  expect  dramatic 
decreases  in  both  size  and  content  of 
formal  Commission  filings. 

(B)  This  alternative  would  involve  the 
combination  of  the  informal  shareholder 
report  with  the  formal  Exchange  Act 
report  in  a  manner  similar  to  that 
described  in  the  first  alternative.  Thus, 
information  would  be  required  in  one 
report  or  the  other,  but  not  in  both.  The 
Commission  would  make  no  effort, 
however,  to  further  integrate  these 
reports  with  registration  statements  filed 
under  the  Securities  Act.  Because  some 
duplication  of  prior  disclosures  would 
be  required  where  a  registrant  decided 
to  sell  additional  securities  to  the  public, 
this  approach  would  result  in  less  cost 
saving  to  public  companies.  On  the 
other  hand,  this  approach  would  accept 
the  existing  different  structures,  and 
particularly  the  existing  different 
liability  provisions  of  the  two  acts, 
thereby  avoiding  potentially  difficult 
legal  issues  which  arise  when  a 


document  prepared  for  filing  under  the 
Exchange  Act  is  subsequently  used  to 
satisfy  a  requirement  under  the 
Securities  Act, 

(C)  As  a  variation  on  the  second 
alternative,  the  Commission  could 
mandate  a  single  report  which  would 
serve  both  as  the  informal  report  to 
shareholders  and  the  formal  Exchange 
Act  filing.  This  report  could  be 
integrated  with  Securities  Act 
disclosure,  as  suggested  by  the  first 
alternative,  or  could  be  separate  from 
such  disclosure,  as  is  suggested  by  the 
second  alternative.  Assuming  full 
integration  with  Securities  Act  filings  in 
the  manner  described  in  the  first 
alternative,  this  approach  would 
maximize  cost-savings  to  companies 
and  would  simplify  the  disclosure 
system  by  reducing  mandated  disclosure 
from  three  to  two  documents.  This 
alternative,  however,  would  be 
considerably  less  flexible  than  either  of 
the  first  two  alternatives,  and  the 
information  in  and  presentation  of  the 
annual  report  might  suffer. 

(D)  This  alternative  would  integrate 
disclosure  under  the  official  Exchange 
Act  filings  and  Securities  Act 
registration  statements,  but  would  leave 
informal  reports  to  shareholders  outside 
of  the  formal  disclosure  system.  This 
would  continue  much  of  the  present 
disclosure  system.  The  Commission 
would  require  companies  to  make 
changes  in  Exchange  Act  reports  to 
make  them  more  readable  so  that  they 
could  be  used  more  effectively  in 
connection  with  Securities  Act 
registration  statements.  This  approach 
would  maximize  a  company’s  ability  to 
communicate  in  informal  reports,  but 
probably  would  not  result  in  a 
significant  reduction  in  the  volume  of 
disclosure  documents. 

The  Commission  currently  is  pursuing 
alternative  A,  which  maximizes  the 
reductions  in  duplicative  disclosure 
without  doing  away  with  informal 
reports.  The  Commission  believes  that 
informal  shareholder  reports  serve  an 
established  purpose  and  presently  are 
the  most  effective  means  of 
communicating  with  shareholders. 
Accordingly,  the  greater  simplification 
represented  by  combining  alternatives 
(A)  and  (C)  does  not  appear  to  be 
appropriate  at  this  time.  On  the  other 
hand,  alternative  (D)  does  not  appear  to 
be  attractive  because  the  more 
significant  duplications  appear  to  be  in 
informal  shareholder  reports  and  in 
Exchange  Act  reports,  and  those 
duplications  would  be  continued  under 
that  alternative.  Finally,  the  Commission 
is  not  pursuing  alternative  (B)  because 
reductions  in  duplicative  disclosure 
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would  be  minimal,  and  in  any  event  the 
Commission  may  have  to  address 
elsewhere  the  liability  problems  which 
alternative  (B)  avoids. 

Summary  of  Benefits 

Sectors  Affected:  Companies  having  a 
class  of  securities  registered  under 
§  12  or  with  a  reporting  obligation 
under  §  15(d)  of  the  Exchange  Act,  or 
which  offer  securities  subject  to 
registration  under  the  Securities  Act: 
shareholders  of  such  companies: 
persons  wishing  to  purchase  shares  of 
such  companies:  and  other  persons 
who  rely  upon  or  use  information  filed 
by  such  companies  with  the 
Commission,  or  who  rely  upon  or  use 
information  contained  in  informal 
shareholder  reports:  and  the 
Securities  Exchange  Commission. 

The  Commission  believes,  on  the 
basis  of  its  own  informal  estimates,  that 
the  proposed  rule  and  form  amendments 
would  reduce  the  total  volume  of 
Exchange  Act  periodic  reports 
(approximately  30,000  in  1979)  filed  by  a 
particular  registered  company  from  0  to 
50  percent,  and  of  registration 
statements  (approximately  2500  in  1979) 
filed  under  the  Securities  Act  from  0  to 
75  percent.  The  greater  reductions  would 
relate  to  filings  by  companies  with 
widely  traded  securities,  since  those 
companies  incur  the  largest  costs.  In  this 
regard,  the  Commission’s  Advisory 
Committee  or  Corporate  Disclosure 
reported  in  1977  that  large  companies 
incurred  costs  averaging  more  than 
$45,000  per  year  to  prepare  Commission- 
mandated  annual  reports.  Additionally, 
we  believe  that  at  least  some  direct 
cost-savings  would  be  realized  by 
nearly  all  companies  having  a  reporting 
or  filing  obligation. 

The  Commission  does  not  believe  that 
there  will  be  any  measurable  cost 
savings  to  shareholders,  potential 
investors,  and  other  users  of  financial 
reports  and  filed  information.  However, 
to  the  extent  that  corporate  costs  are 
reduced,  companies  may  pass  on  some 
of  the  cost  reduction  to  one  or  more  of 
these  interests. 

Because  of  the  reduction  in  the  total 
volume  and  complexity  of  disclosure 
documents,  registered  companies  and 
issuers  of  securities  should  realize 
reduced  legal,  and  other  professional 
costs,  printing  and  duplicating  charges, 
and  mailing  costs.  Although  the 
Commission  cannot  measure  the  amount 
of  these  savings,  because  of  numerous 
internal  variables  and  the  lack  of  a 
reporting  system,  the  Commission 
believes  them  to  be  significant. 
Additionally,  the  overall  volume 
reductions  should  decrease  the 
administrative  burden  to  the 


Commission  staff,  increase  processing 
speed,  improve  communications  with 
shareholders  and  investors,  and  result  in 
some  improved  access  to  capital 
markets.  ' 

Shareholders,  investors,  and  other 
users  of  filed  information  should  also 
benefit  because  companies  will  produce 
more  readable  and  communicative 
disclosure  information. 

Summary  of  Costs 

Sectors  Affected:  Companies  having  a 
class  of  securities  registered  under 
§  12  or  with  a  reporting  obligation 
under  §  15(d)  of  the  Exchange  Act,  or 
which  offer  securities  subject  to 
registration  under  the  Securities  Act: 
shareholders  of  such  companies: 
persons  wishing  to  purchase  shares  of 
such  companies:  and  other  persons 
who  rely  upon  or  use  information  filed 
by  such  companies  with  the 
Commission,  or  who  rely  upon  or  use 
information  contained  in  informal 
shareholder  reports. 

The  Commission  does  not  believe  that 
any  significant  costs  would  be  incurred 
by  any  affected  sector  as  a  result  of  the 
adoption  of  this  proposal,  although  in 
some  circumstances  a  limited  number  of 
companies  filing  reports  and  issuing 
shares  could  incur  greater  auditing  costs 
as  a  result  of  these  proposals. 

Additionally,  if  the  Commission 
mandates  information  in  informal 
reports  to  shareholders,  it  may  eliminate 
some  flexibility  in  the  manner  in  which 
companies  disseminate  information  to 
shareholders,  and  the  Commission 
imposition  of  Securities  Act  liability  on 
portions  of  these  documents  could 
inhibit  their  presently  communicative 
style,  even  though  the  Commission 
expects  the  overall  communicability  of 
the  portions  which  do  become  formal 
filings  and  reports  to  improve. 

Shareholders,  investors,  and  other 
users  of  filed  documents  will  receive 
slightly  less  information  as  a  result  of 
these  proposals:  and  to  the  extent  that 
legal  liability  makes  portions  less 
readable,  these  sectors  could  also  be 
detrimentally  affected.  The  Commission 
believes,  however,  that  these  costs  will 
be  more  than  offset  by  the  greater 
readability  of  the  overall  information 
package. 

Regulated  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Regulatory  Analysis — SEC,  as  an 
independent  agency,  is  not  required  to 


prepare  a  regulatory  analysis  as 
defined  under  E.0. 12044. 

Final  Rule — September  1980 

Available  Documents 

“Proposed  Amendments  to  Annual 
Report  Form:  Integration  of  Securities 
Acts  Disclosure  Systems.”  Securities 
Act  of  1933  Release  No.  6176,  45  FR  5974. 
January  15, 1980 
“Business  Combination 
Transactions — Proposed  Amendments 
of  Related  Rules.”  Securities  Act  of  1933 
Release  No.  6177,  45  FR  5934,  January  15, 
1980 

“General  Revision  of  Regulation  S-X.” 
Securities  Act  of  1933  Release  No.  6178, 

45  FR  5943,  January  15, 1980 

“Uniform  Instructions  as  to  Financial 
Statements — Regulation  S-X.”  Securities 
Act  of  1933  Release  No.  6179,  45  FR  5963, 
January  15, 1980 

These  releases  are  available  from 
Publications,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549  (202)  272-2960. 

Agency  Contact 

William  H.  Carter,  Special  Counsel 
Office  of  Disclosure  Policy 
U.S.  Securities  and  Exchange 
Commission 

500  North  Capitol  Street.  Room  636 
Washington,  D.C.  20549 
(202) 272-2604 

SEC 

Revised  Procedures  for  Processing 
Post-Effective  Amendments  Filed  by 
Investment  Companies  (17  CFR 
230.465,  239.15*,  239.16*,  and  274.11*) 

Legal  Authority 

Securities  Act  of  1933, 15  U.S.C.  §  77a 
et  seq.,  and  Investment  Company  Act  of 
1940, 15  U.S.C.  §  80a-l  et  seq. 

Reason  for  Including  This  Entry 

The  Securities  and  Exchange 
Commission  (SEC)  believes  that  this  rule 
is  important  because  it  will  set  a 
precedent  that  will  significantly  reduce 
regulatory  delays  which  might  be 
experienced  by  investment  companies 
filing  post-effective  amendments  to  their 
registration  statements. 

Statement  of  Problem 

The  Securities  Act  of  1933  requires 
most  U.S.  and  foreign  companies  to  file 
a  registration  statement  with  the 
Commission  before  they  may  offer  their 
securities  for  sale  to  the  U.S.  public.  The 
registration  statement  form  on  which 
securities  are  registered  includes  a 
prospectus.  The  prospectus  is  the 
rincipal  selling  document  for  securities 
ecause  it  includes  material  information 
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about  the  company  and  its  operations 
necessary  for  informed  decisionmaking 
by  investors. 

Generally,  securities  cannot  be  sold 
until  the  registration  statement  has 
become  effective.  Although,  by  law, 
registration  statements  can  become 
effective  automatically  through  lapse  of 
time  (20  days  after  filing),  for  the  most 
part  issuers  delay  the  effective  date  and 
request  the  Commission  to  declare  the 
registration  statements  effective  only 
after  the  Commission  has  reviewed  the 
disclosure  in  the  registration  statements 
for  compliance  with  the  securities  laws. 

This  statutory  scheme  also  applies  to 
investment  companies,  but  with  a  major 
difference.  Most  investment  companies, 
including  open-end  management 
investment  companies  (the  type 
commonly  known  as  mutual  funds)  and 
unit  investment  trusts,  issue  securities 
which  are  redeemable  on  demand  by  the 
shareholder.  Because  those  investment 
companies  are  engaged  in  the 
continuous* offering  and  sale  of 
securities  to  the  public,  the  Investment 
Company  Act  of  1940,  together  with  the 
Securities  Act  of  1933,  require  these 
investment  companies  to  maintain  a 
current  prospectus.  They  are  required  to 
bring  their  prospectuses  up  to  date  at 
approximately  yearly  intervals  by 
means  of  a  post-effective  amendment  to 
their  registration  statements.  Investment 
companies  also  file  post-effective 
amendments  to  their  registration 
statements  for  other  purposes:  (1)  to 
increase  the  amount  of  securities 
registered  under  the  Securities  Act;  (2) 
to  register  an  indefinite  number  or 
amount  of  securities:  (3)  to  correct 
deficiencies  in  registration  statements 
discovered  after  such  filings  have 
become  effective:  or  (4)  to  incorporate  in 
the  prospectus  any  important  changes  or 
developments  in  the  business, 
operations,  or  services  of  the  company. 
Most  of  these  filings  are  routine.  The 
amendments  filed  to  update 
prospectuses  generally  substitute 
current  financial  statements  for 
outdated  ones,  while  those  filed  to 
change  the  number  of  securities  usually 
consist  only  of  a  brief  informational 
page  and  the  required  signature. 
Nevertheless,  the  Commission  and  its 
staff  must  individually  examine  and 
declare  an  effective  date  for  each  post¬ 
effective  amendment.  There  is  currently 
no  procedure  for  post-effective 
amendments  under  which  they  can 
become  effective  automatically  through 
lapse  of  time,  as  is  the  case  for  new 
registration  statements. 

As  a  result  of  the  variety  of  purposes 
for  which  investment  companies  file 
post-effective  amendments  to  their 


registration  statements,  the  Commission 
processes  far  more  post-effective  filings 
than  new  registration  statements.  In 
addition,  the  number  of  registered 
investment  companies,  and  thus  the 
number  of  post-effective  amendments 
they  file,  has  increased  over  the  years. 
For  example,  in  FY  1978,  there  were 
1,472  registered  investment  companies 
filing  327  registration  statements  and 
2,167  post-effective  amendments.  In  FY 
1979, 1,507  registered  investment 
companies  filed  347  registration 
statements  and  2,135  post-effective 
amendments.  For  FY  1980,  the 
Commission  staff  estimates  that 
approximately  1,536  investment 
companies  will  file  350  registration 
statements  and  2,289  post-effective 
amendments  with  the  Commission.  The 
estimates  for  the  number  of  registration 
statements  and  post-effective 
amendments  to  be  filed  in  fiscal  year 
1980  represent  increases  of. 
approximately  7  percent  and  6  percent 
respectively,  over  the  figures,  stated  for 
FY  1978.  This  increase  in  filings  will  be 
accompanied  by  a  decrease  in  the 
number  of  Commission  staff  available  to 
review  and  process  them.  While  the 
Commission  had  35.6  staff-years 
available  for  processing  in  FY  1978,  this 
figure  is  expected  to  drop  to  33.8  staff- 
years  in  FYs  1980  and  1981. 

In  the  past,  the  Commission  has 
implemented  several  procedures  to 
process  filings  expeditiously.  The  first, 
the  two-part  filing  procedure,  was 
instituted  in  1976  to  spread  the 
processing  of  post-effective  amendments 
over  several  months.  Under  this 
procedure,  the  Commission  requested 
investment  companies  to  file,  two 
months  before  the  end  of  their  fiscal 
year,  an  amendment  containing  only  the 
narrative  portion  of  the  prospectus 
(marked  to  indicate  changes  from  the 
most  recent  prospectus)  and  then,  after 
the  end  of  the  fiscal  year,  to  file  another 
amendment  containing  the  financial 
statements  for  the  year  and  any  further 
changes  in  the  narrative.  This  procedure 
was  implemented  to  alleviate  the 
enormous  seasonal  workload  on  the 
Commission  staff  resulting  from  the  fact 
that  most  investment  companies  have 
the  same  fiscal-year  ending  date,  and 
thus  must  update  their  prospectuses  by 
the  same  date  each  year  to  maintain  a 
current  prospectus  in  compliance  with 
the  statute. 

More  recently,  in  1978,  the 
Commission  established  a  procedure  for 
“red-line"  review,  under  which  the 
Commission  staff  limits  its  review  of 
annual  updating  amendments  to 
financial  statements,  narrative  material 
marked  to  indicate  textual  changes,  and 


areas  in  which  recent  developments 
suggest  that  changes  in  disclosure  are 
likely  to  be  appropriate. 

While  these  changes  have  helped  the 
Commission  to  make  more  efficient  use 
of  its  resources,  the  Commission, 
nevertheless,  finds  it  increasingly 
difficult  to  process  all  these  post¬ 
effective  filings  on  a  timely  basis. 

Without  more  significant  changes  to  our 
procedures,  the  Commission  fears  that 
registrants  will  be  faced  with 
unacceptable  delay  in  keeping  their 
prospectuses  up  to  date  in  order  to  be 
able  to  sell  their  shares.  Changes  are 
also  necessary  to  focus  the 
Commission’s  resources  on  disclosure 
documents  where  detailed  review  is 
necessary,  and  to  ensure  that  such 
review  is  accomplished  thoroughly, 
timely,  and  in  a  manner  fair  to 
investment  company  issuers.  The 
Commission  has,  therefore,  proposed  for 
public  comment  a  rule  under  the 
Securities  Act  of  1933  under  which  most 
post-effective  amendments  filed  by 
investment  companies  would  become 
effective  automatically,  without 
affirmative  action  by  the  Commission  or 
its  staff.  Post-effective  amendments 
would  become  effective  either 
immediately  upon  filing,  or  60  days  after 
filing,  depending  upon  their  content.  The 
two  categories  are  related  to  the 
complexity  of  the  filing  and  the  need  for 
Commission  review  to  ensure  its 
compliance  with  the  securities  laws. 

Alternatives  Under  Consideration 

One  alternative  to  the  rule  the 
Commission  has  proposed  is  a  rule 
under  which  all  post-effective 
amendments  would  become  effective 
immediately  upon  filing,  thereby 
eliminating  all  staff  review  and 
comment.  This  approach  would 
eliminate  the  delay  investment 
companies  now  encounter  in  keeping 
their  prospectuses  current,  and  would 
make  the  issuers  the  sole  judges  of  what 
disclosures  should  appear  in  their 
prospectuses.  However,  the  elimination 
of  staff  review  might  result  in  an 
unnecessary  sacrifice  of  investor 
protection.  Major  changes  in  the 
investment  company’s  operations  would 
go  unreviewed  by  the  staff,  and  any 
false  or  misleading  statements  could  be 
corrected  only  if  the  Commission  took 
formal  action  against  the  issuer. 

Another  alternative,  similar  to  what 
the  Commission  proposed,  would  be  to 
set  up  two  categories  of  automatic " 
effectiveness  (immediately  upon' filing  or 
60  days  thereafter),  and  to  set  up  an 
exclusive  list  of  events  which  would 
cause  an  amendment  to  be  placed  in  the 
latter  category.  This  alternative  would 
have  the  advantage  of  certainty,  in  that 
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investment  companies  would  have  no 
doubts  about  the  status  of  their  filings. 

But  it  would  also  eliminate  the 
flexibility  needed  to  respond  to 
unforeseen  situations  that  are  bound  to 
arise,  given  the  wide  variety  of 
investment  companies. 

The  rule  the  Commission  proposed 
strikes  a  balance  between  these 
alternatives.  Post-effective  amendments 
which  the  Comniiission  can  safely 
consider  routine  will  become  effective 
immediately  upon  filing.  This  category 
includes  those  amendments  filed  to 
change  the  number  of  securities  under 
registration,  and  those  filed  annually  to 
update  the  prospectus,  provided  that  the 
registrant  represents  that  none  of  the 
material  events  listed  in  the  rule,  and  no 
other  material  event  requiring  disclosure 
in  the  prospectus,  have  occurred  since 
the  effective  date  of  the  registrant’s 
most  recent  post-effective  amendment. 
All  other  post-effective  amendments 
would  become  effective  60  days  after 
filing,  including  those  which  contain 
disclosure  about  a  material  event  listed 
in  the  rule  or  any  other  event  which  the 
registrant  represents  to  be  material. 

By  framing  the  rule  in  this  way,  the 
Commission  expects  to  eliminate  staff 
review  and  comment  for  approximately 
one-third  to  two-thirds  of  all  post¬ 
effective  filings.  This  will  free  staff 
resources  for  comprehensive  review  of 
the  more  complex  filings,  such  as  post¬ 
effective  amendments  in  the  60-day 
category  and  initial  registration 
statements,  with  no  detriment  to 
investor  protection.  As  stated  above,  the 
rule  sets  forth  certain  events  which  the 
Commission  deems  material  and  which 
would  cause  a  post-effective 
amendment  disclosing  such  an  event  to 
be  placed  in  the  60-day  category.  The 
list  includes  such  major  events  as 
termination  of  any  contract  to  provide 
investment  advisory  services  to  an 
investment  company,  and  changes  in  the 
issuer’s  investment  objectives  or 
fundamental  policies.  The  events  listed 
in  the  rule  are  those  which  the 
Commission  views  as  clearly  material  to 
the  investing  public,  or  those  likely  to 
present  complex  legal  or  factual 
problems  requiring  close  scrutiny.  The 
list  is  not  intended  to  be  exhaustive,  and 
any  post-effective  amendment 
containing  disclosure  about  any  other 
event  which  the  registrant  represents  to 
be  material  and  requiring  disclosure  in 
the  prospectus  would  still  be  subject  to 
staff  review  and  comment.  This 
provision  was  included  in  the  rule 
because  the  Commission  could  not  list 
every  conceivable  material  event 
requiring  disclosure  in  the  prospectus. 
More  importantly,  the  Commission 


wanted  issuers  to  be  responsible  for 
determining  what  events  were  material, 
because  they  bear  the  liability  in  this 
area. 

Under  the  rule  there  are  two 
exceptions  to  automatic  effectiveness 
after  60  days.  First,  the  Commission  may 
advance  the  effective  date  in 
appropriate  situations,  although  the 
Commission  warned  issuers  that  the  fact 
that  a  prospectus  is,  or  is  about  to 
become,  outdated  would  not  be 
sufficient  cause  for  the  Commission  to 
set  an  earlier  effective  date.  Second,  the 
Commission  can  suspend  automatic 
effectiveness  on  written  notice  to  the 
issuer  if  it  appears  that  the  amendment 
may  be  incomplete  or  inaccurate  in  a 
material  respect.  The  Commission  staff 
usually  would  exercise  this  power  only 
where  the  Commission  had  authorized 
injunctive  action  or  administrative 
proceedings  against  the  issuer.  If  the 
Commission  suspends  automatic 
effectiveness,  the  issuer  is  entitled  to  file 
a  petition  for  review  of  the  suspension 
at  any  time,  and  also  to  have  a  hearing 
on  the  suspension  if  one  is  requested. 

Summary  of  Benefits 

Sectors  Affected:  Registered  open-end 
management  investment  companies 
and  unit  investment  trusts  (except 
registered  separate  accounts  of 
insurance  companies  as  defined  in 
Section  2(a){37)  of  the  Investment 
Company  Act);  and  SEC. 

Investment  companies  will  benefit 
from  the  proposed  rule  because  they  will 
no  longer  have  to  await  processing  of 
routine  post-effective  amendments  by 
the  Commission  staff.  Even  for  routine 
filings,  the  review  process  currently 
extends  over  at  least  2  months.  With 
respect  to  filings  that  are  not  routine,  the 
60-day  period  generally  approximates 
the  current  processing  time,  so,  for  the 
most  part,  investment  companies  whose 
filings  come  within  this  category  will  not 
have  to  wait  longer  for  their  filings  to  be 
processed.  In  addition,  these  investment 
companies  will  have  the  benefit  of  staff 
comments  regarding  what  it  considers 
incomplete  or  inaccurate  disclosure,  but. 
because  filings  will  become  effective 
automatically,  such  companies  will  not 
feel  compelled  to  accept  those 
comments  which  they  feel  are  not 
needed  to  make  the  filing  legally 
sufficient.  Although  investment 
companies  and  their  counsel  will  have 
to  shoulder  greater  responsibility  for  the 
accuracy  and  completeness  of  the 
disclosure  in  their  filings,  to  the  extent 
they  are  willing  to  do  so  they  will  be 
able  to  avoid  the  time-consuming  and 
expensive  process  of  coming  to 
agreement  with  the  Commission  staff 
about  difficult  disclosure.  Thus, 


investment  companies  should  be  spared 
many  of  the  costs  currently  associated 
with  the  comment  process  and  a 
corresponding  benefit  will  accrue  to 
investment  company  shareholders. 

The  rule  should  also  benefit  the 
Commission,  because  it  will  be  able  to 
redirect  its  resources  to  those  filings 
most  likely  to  require,  and  to  benefit 
from,  staff  review. 

Summary  of  Costs 
Sectors  Affected:  None. 

The  Commission  foresees  no 
additional  costs  resulting  from  this  rule. 

Related  Regulations  and  Actions 

Internal:  The  proposed  rule  on 
automatic  effectiveness  of  post-effective 
amendments  is  the  result  of  an  ongoing 
review  of  the  disclosure  process  as  it 
applies  to  investment  companies.  The 
aim  of  the  study  is  to  eliminate 
duplicative  and  unnecessary  burdens  on 
investment  companies  that  stem  from 
current  disclosure  requirements.  On 
February  22, 1980,  the  Commission 
adopted  a  rule  under  the  Securities  Act 
providing  for  automatic  effectiveness  of 
most  post-effective  amendments  relating 
to  employee  benefit  plans. 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

Regulatory  Analysis — ^The  SEC,  as  an 
independent  agency,  is  not  required  to 
prepare  a  regulatory  analysis  as 
defined  under  E.0. 12044 
Public  Comment  Period — April  3, 1980 
to  June  2, 1980 

Send  comments  to  George  A. 
Fitzsimmons,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549  and  refer  to 
File  No.  S7-829 
Final  Rule — September  1980 

Available  Documents 

NPRM — published  April  3, 1980  as 
Securities  Act  Release  No.  6205,  45  FR 
24500,  April  10. 1980 
All  documents  available  for  review  in 
the  Commission’s  Public  Reference 
Room,  1100  L  St.,  N.W.,  Washington, 
D.C.  20549. 

Agency  Contact 

Dianne  E.  O’Donnell,  Special  Counsel 
Division  of  Investment  Management 
Securities  and  Exchange  Commission 
500  North  Capitol  Street 
Washington,  D.C.  20549 
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CHAPTER  4— HEALTH  AND  SAFETY 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Quality  Service 

Proposed  Polychlorinated  Biphenyls 
(PCBs)  Regulation  (9  CFR  Parts  308, 
381*) 

Legal  Authority 

Federal  Meat  Inspection  Act,  21  U.S.C. 
§  621.  Poultry  Products  Inspection  Act, , 
21  U.S.C.  §  463. 

Reason  for  Including  This  Entry 

The  Food  Safety  and  Quality  Service 
(FSQS)  protects  the  public  health  by 
ensuring  the  safety  and  quality  of  meat 
and  poultry  food  products.  Recently,  in 
various  parts  of  the  United  States, 
polychlorinated  biphenyls  have 
contaminated  feed  supplies  which 
eventually  affected  the  human  food 
chain.  FSQS  is  seeking  to  prevent  the 
recurrence  of  such  situations. 

Statement  of  Problem 

FSQS  intends  to  prohibit  the 
introduction  of  any  new  or  replacement 
equipment  or  machinery  in  any  meat, 
poultry,  or  egg  products  establishment 
that  it  regulates  if  that  machinery  or 
equipment  contains  polychlorinated 
biphenyls  (PCBs)  in  excess  of  50  parts 
per  million  (ppm)  in  the  liquid  medium. 

PCBs  are  part  of  a  broad  group  of 
organic  chemicals  known  as  chlorinated 
hydrocarbons.  PCBs  were  produced  in 
the  United  States  from  1929  to  1977. 
(Virtually  all  production  then  came  to  a 
halt,  in  anticipation  of  a  prohibition 
placed  by  the  Environmental  Protection 
Agency  on  the  manufacture  of  PCBs  in 
July  1979.)  Because  of  their  almost 
complete  resistance  to  fire  and 
explosion,  their  high  dielectric 
performance  (nonconductors  of  electric 
current)  and  their  excellent  heat  transfer 
properties,  PCBs  were  primarily  used  in 
electrical  transformers,  capacitors,  heat- 
transfer  systems,  and  hydraulic  systems. 
(PCBs  in  meat,  poultry,  and  egg  products 
plants  are  primarily  confined  to 
transformers  and  capacitors.) 

Research  and  studies  conducted 
during  the  past  15  years  have 
demonstrated  numerous  adverse  health 
effects,  including  skin  eruptions,  visual 
impairment,  and  gastrointestinal 
disorders,  associated  with  various  levels 
of  exposure  to  PCBs.  During  this  same 
period  of  time  there  have  been  a  number 
of  incidents  where  human  food  supplies 
have  been  contaminated  by  PCBs.  These 
cases  of  environmental  contamination 
have  resulted  either  from  leaking 
industrial  equipment  or  from  industrial 
accidents  where  equipment  containing 


PCBs  has  been  ruptured  and  the  fluid 
escaped  into  the  feed  or  animal 
byproduct  system. 

The  purpose  of  the  proposed  action  to 
prohibit  the  introduction  of  any 
equipment  or  machinery  containing 
PCBs  in  excess  of  50  ppm  is  to  reduce 
the  likelihood  of  an  incident  of 
environmental  contamination  and 
thereby  reduce  the  overall  threat  to 
public  health. 

On  May  9, 1980,  the  FSQS  proposed 
joint  regulations  at  45  FR  30980  with  the 
Food  and  Drug  Administration  and  the 
Environmental  Protection  Agency  to 
supplement  and  extend  the  coverage  of 
this  proposal.  The  May  9  proposal 
established  the  requirement  that  no 
equipment  or  machinery,  other  than 
capacitors  containing  less  than  3  pounds 
of  PCB  liquid,  and  no  separately 
maintained  liquids  in  U.S.  Department  of 
Agriculture  (USDA)  inspected  plants 
and  establishments  would  contain  PCBs 
in  excess  of  50  ppm.  This  would  mean 
that  firms  with  existing  equipment 
containing  excessive  PCBs  would  have 
to  replace  the  equipment  or  remove  the 
PCBs  from  that  equipment.  A  6-month 
disposal  period  would  be  allowed  which 
would  not  begin  until  disposal  facilities 
become  available.  All  equipment 
removal  or  flushing,  and  all  handling  or 
removal  of  PCB  liquids,  would  be 
performed  according  to  EPA  regulations. 

Alternatives  Under  Consideration 

(1)  Take  no  action  on  the  use  of 
equipment  or  machinery  containing 
PCBs  in  plants  under  FSQS  jurisdiction. 
These  plants  could  still  use  existing 
equipment  or  introduce  new  or 
replacement  equipment  containing 
PCBs.  This  would  not  stop  the  potential 
contamination  of  the  food  supply  from 
equipment  leaking  PCBs. 

(2)  Prohibit  by  regulation  the 
introduction  of  any  new  or  replacement 
equipment  or  machinery  containing 
liquid  PCBs  on  the  premises  of  the  meat, 
poultry,  and  egg  products  plants  under 
FSQS  jurisdiction.  This  option  would 
reduce  the  likelihood  of  environmental 
contamination  by  PCBs  and  thereby 
reduce  the  overall  threat  to  public  health 
posed  by  these  chemicals.  It  would  not 
eliminate  the  possibility  of  PCB 
contamination  of  the  food  supply. 

(3)  Conduct  an  extensive  Information 
and  Education  campaign  aimed  at  the 
managers  of  all  plants  imder  FSQS 
jurisdiction.  This  campaign  can  stress 
the  seriousness  of  PCB  contamination, 
the  unnecessary  liability  associated 
with  introducing  new  or  replacement 
equipment  containing  PCBs,  and  the 
likelihood  of  an  eventual  phaseout  of  all 
equipment  containing  PCBs. 


Under  this  option  new  or  replacement 
equipment  containing  PCBs  could  be 
introduced  at  the  discretion  of 
individual  plant  managers.  Managers 
would,  however,  be  making  informed 
choices.  Some  PCBs  could  contaminate 
the  food  supply. 

(4)  Take  no  regulatory  action  at  the 
current  time,  but  work  toward  the 
development  of  a  ban  on  all  PCB- 
containing  equipment  from  the  premises 
of  meat,  poultry,  and  egg  products 
establishments  under  FSQS  jurisdiction. 
Under  this  option  it  is  possible  that,  for 
the  time  being,  decisions  to  introduce 
new  or  replacement  equipment 
containing  PCBs  could  be  made  by  plant 
managers  having  inadequate  knowledge 
of  PCB  hazards,  individual  plant 
liability,  and  pending  regulatory  actions. 
PCBs  could  contaminate  the  food  supply 
until  a  total  ban  on  PCBs  in  food 
establishments  is  instituted. 

FSQS  is  proceeding  to  develop  the 
necessary  information  to  propose  a 
regulation  that  would  eliminate  all  PCBs 
from  plants  under  FSQS  jurisdiction. 
When  it  is  proposed,  FSQS  will  conduct 
an  impact  analysis  of  various  regulatory 
options.  FSQS  is  currently  planning  a 
survey  that  will  provide  data  on  the 
number  of  existing  transformers/ 
capacitors  in  plants  under  FSQS 
jurisdiction,  the  size  of  these  units,  and 
the  number  of  these  units  that  may 
contain  PCBs.  The  Environmental 
Protection  Agency  (EPA)  has  contracted 
for  additional  surveys  and  studies  to 
determine  the  prevalence  of  PCBs  in 
food  plants,  and  to  determine  the  cost  of 
removing  all  PCBs  in  concentrations  in 
excess  of  50  ppm  from  these  plants. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing  of 
meat,  poultry,  and  egg  products: 
consumers  of  these  products;  and 
FSQS. 

Manufacturers  benefit  from  reducing 
the  likelihood  of  PCB  contamination  of 
the  food  supply.  Food  contaminated 
with  PCBs  cannot  be  sold  for  human 
consumption,  and  must  be  destroyed  at 
the  producer’s  expense.  Also,  in 
checking  for  PCBs  in  food,  products  are 
detained  and  tested.  Thus,  the 
producer’s  sales  are  postponed. 

FSQS  also  benefits  through  cost 
avoidance.  When  alerted  to  a  PCB 
contamination  incident,  the  agency  must 
spend  its  resources  tracking  and  testing 
products  to  ensure  they  are  not 
contaminated. 

When  the  likelihood  of  PCB 
contamination  is  reduced,  consumers 
have  greater  confidence  in  the  products 
they  buy.  (Greater  confidence  may  also 
lead  to  increased  purchases — a  benefit 
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for  producers.)  Consumers  also  benefit 
from  avoidance  of  adverse  health 
effects. 

The  value  of  these  benefits.is  difficult 
to  quantify.  However,  FSQS  estimates 
that  a  recent  PCB  contamination 
incident  in  Montana  cost  approximately 
$5  million. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 

meat,  poultry,  and  egg  products:  and 

consumers  of  these  products. 

Option  (2)  would  be  the  most  costly  of 
the  four  options.  Of  the  approximately 

1.100  (out  of  6,824)  firms  reporting  in  the 
October  1979  agency  survey,  380 
identified  existing  transformers  which 
may  contain  PCBs  on  their  premises. 
Based  on  these  responses,  we  estimate 
that  between  30  and  40  percent  (or  from 

2.100  to  2,800)  of  the  approximately  7,000 
federally  inspected  plants  have 
transformers.  To  estimate  a  maximum 
impact,  the  analysis  assumes  that  3,000 
federally  inspected  establishments  have 
transformers  and  that  all  these 
transformers  contain  PCBs.  In  a  similar 
manner,  we  estimate  that  a  maximum  of 
1 ,000  federally  inspected  firms  use 
capacitors  containing  PCBs. 

The  data  from  the  FSQS  survey  show 
that  those  firms  having  transformers 
reported  an  average  of  3  units  per  plant, 
and  those  firms  having  capacitors 
reported  an  average  of  15  capacitors  per 
plant.  Applying  these  averages  to  the 
estimated  number  of  firms  results  in  an 
estimated  inventory  of  9,000  (3,000  x  3) 
transformers  and  15,000  (1,000  X  15) 
capacitors. 

We  estimated  that  transformers  and 
capacitors  have  an  expected  product  life 
varying  from  25  to  40  years.  Thus,  from 
.  2.5  to  4.0  percent  of  these  existing  units 
will  be  phased  out  each  year.  To 
estimate  a  maximum  impact  we 
assumed  that  4  percent  of  the  units  will 
wear  out  each  year.  Some  firms  will  also 
replace  equipment  in  the  process  of 
upgrading  their  facilities.  We  assumed 
that  this  will  involve  an  additional  1 
percent  of  the  units.  Thus,  we  estimate 
that  5  percent  or  450  transformers  and 
750  capacitors  will  be  replaced  or  added 
each  year  in  the  normal  course  of 
industry  operations. 

At  present,  the  replacement  cost  for  a 
transformer  is  approximately  $12  per 
Kilo  Volt  Ampere  (KVA)  and  for  a 
capacitor  approximately  $10  per  Kilo 
Volt  Ampere  Reactive  (KVAR).  Using 
these  figures  and  data  from  the  survey, 
we  estimate  that  existing  transformers 
would  cost  an  average  of  from  $5,000  to 
$6,000  to  replace,  and  that  existing 
capacitors  would  cost  an  average  of 
from  $300  to  $350  to  replace.  The  total 
annual  cost  of  450  transformers  could 


then  be  $2.7  million  ($6,000  X  450).  The 
total  cost  of  750  capacitors  could  then  be 
$262.5  thousand  ($350  X  750)  per  year. 
The  total  maximum  replacement  cost  of 
this  equipment  would  therefore  be 
approximately  $3  million  per  year 
excluding  all  installation  costs.  There 
are  estimates  of  average  transformer 
costs  that  are  much  higher  (up  to 
$20,000).  However,  use  of  the  highest 
average  cost  estimate  still  results  in 
total  replacement  costs  of  less  than  $10 
million  per  year.  (The  cost  of  replacing 
the  transformers  and  capacitors  with 
non-PCB-containing  equipment  would 
be  somewhat  higher.) 

The  enforcement  of  Option  (2)  places 
an  additional  burden  on  USDA 
inspectors  or  compliance  personnel.  If 
FSQS  promulgates  a  ban  on  additions  of 
PCB  equipment,  the  agency  must 
monitor  the  replacement  of  equipment  to 
assure  compliance  with  the  regulation. 
However,  the  agency  already  has 
inspectors  at  the  federally  inspected 
plants.  It  has  been  estimated  that  at 
most,  3,000  plants  have  transformers 
and  1,000  plants  have  capacitors.  It  is 
also  estimated  that  a  maximum  of  1,200 
units  per  year  will  be  introduced, 
affecting  at  most  1,200  plants,  but 
probably  far  fewer  since  one  plant  may 
introduce  many  units.  W'e,  therefore, 
estimated  that  requiring  existing  in-plant 
inspectors  to  monitor  the  installation  of 
at  most  1,200  units  will  not  be  a  major 
effort. 

Under  Option  (3),  the  agency  could 
conduct  an  extensive  Information  and 
Education  (I&E)  campaign  aimed  at 
those  plant  managers  who  must  make 
decisions  on  whether  or  not  to  introduce 
electrical  equipment  containing  PCBs. 
Product  liability  will  influence  these 
decisions.  Concern  for  the  public  health 
should  also  influence  these  decisions. 

Under  Option  (4),  the  agency  would 
not,  at  the  current  time,  take  any  action 
with  respect  to  the  introduction  of  new 
or  replacement  equipment  containing 
PCBs  on  the  premises  of  any  plant  under 
FSQS  jurisdiction.  This  option  would  not 
require  any  additional  surveillance  of 
FSQS- inspected  establishments  to 
prevent  the  addition  of  (K^B-containing 
equipment  and  machinery.  It  also  would 
not  require  any  extensive  l&E  resources. 
Under  this  option,  some  plant  managers 
will  decide  to  install  PCB  equipment. 
Some  plant  managers  may  make 
uninformed  decisions  that  they  would 
not  have  made  if  they  were  aware  of 
PCB  hazards,  product  liability,  and 
FSQS  regulatory  strategy. 

Options  (1),  (3),  and  (4)  also  carry  the 
public  health  costs  associated  with  PCB 
contamination  incidents  which  might 
result  from  not  regulating  the  chemicals. 
The  size  of  such  costs  is  unknown,  but 


could  potentially  equal  several  million 
dollars  per  incident. 

Related  Regulations  and  Actions 
None. 

Active  Government  Collaboration 

FSQS,  the  Environmental  Protection 
Agency  (EPA),  and  the  Food  and  Drug 
Administration  (FDA)  are  concurrently 
and  cooperatively  developing  broader 
rulemaking  (as  discussed  in  Option  (4j, 
for  example)  which  would  address  the 
present  use  of  PCBs  by  the  food,  feed, 
pesticide,  and  fertilizer  industries. 

PCBs  are  a  toxic  substance  identified 
for  regulatory  coordination  by  the  Toxic 
Substances  Work  Group  of  the 
Interagency  Regulatory  Liaison  Group 
(IRLG).  During  the  development  stage  of 
this  regulation.  FSQS  consulted 
representatives  of  EPA,  FDA,  the 
Consumer  Product  Safety  Commission, 
and  the  Occupational  Safety  and  Health 
Administration.  FDA  and  EPA  have 
separately  reviewed  and  concurred  in 
this  proposal.  These  agencies  agreed 
that  any  comments  received  as  a  result 
of  this  proposed  rulemaking  will  also  be 
shared  with  them. 

Timetable 

Final  Rule — July  1980 
Regulatory  Analysis — Final  Impact 
Statement  will  be  completed  as  part  of 
the  rulemaking  process. 

Available  Documents 

Public  Comment — Comments 
available  upon  request.  Docket  number 
FR  Doc.  80-6467. 

Proposed  Regulation — Prohibition  of 
All  New  and  Replacement  Equipment 
and  Machinery  Containing  Liquid 
Polychlorinated  Biphenyls  (PCB’s) — 45 
FR  13471,  February  29, 1980 
Draft  Impact  Analysis — Prohibition  of 
All  New  and  Replacement  Equipment 
and  Machinery  Containing  Liquid 
Polychlorinated  Biphenyls  (PCB's). 
February  13. 1980 

Agency  Contact 

Dr.  William  Dubbert,  Acting  Director 
of  Staffs,  Technical  Services 
Meat  and  Poultry  Inspection  Program 
Food  Safety  and  Quality  Service 
U.S.  Department  of  Agriculture 
Washington,  D.C.  20250 
(202) 447-7470 
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USOA-FSQS 

Voluntary  Meat  and  Poultry  Quality 
Control  Systems  (9  CFR  Parts  318  and 
381) 

Legal  Authority 

Federal  Meat  Inspection  Act,  21  U.S.C. 
§  601  et  seq.  Poultry  Products  Inspection 
Act.  21  U.S.C.  §  451  et  seq. 

Reason  For  Including  This  Entry 

Growth  in  the  number  of  meat  and 
poultry  plants  as  well  as  industry 
innovations  have  increased  the  number 
and  volume  of  products  from  these 
plants.  Thus,  inspection  costs  for 
processed  foods  are  constantly 
increasing  for  the  Food  Safety  and 
Quality  Service  (FSQS),  which  has  the 
responsibility  to  inspect  for  the  safety 
and  quality  of  meat  and  poultry 
products.  Voluntary  quality  control  by 
the  plants  themselves  would  supplement 
FSQS’s  ability  to  regulate  processed 
products  and  enhance  consumer 
protection. 

Statement  of  Problem 

Personnel  of  FSQS,  United  States 
Department  of  Agriculture  (USDA) 
administer  the  inspection  requirements 
of  the  Federal  Meat  Inspection  Act  and 
the  Poultry  Products  Inspection  Act.  The 
growth  in  the  number  of  meat  and 
poultry  plants,  and  the  innovations 
within  the  industry,  have  increased  both 
the  volume  and  the  number  of  processed 
products  industry  produces.  Processed 
products  are  those  created  through 
manufacture,  such  as  frankfurters  and 
luncheon  meat,  as  opposed  to  those 
created  strictly  through  slaughter  and 
butchering,  such  as  steaks  and  roasts. 
The  increase  in  the  supply  of  processed 
products  has  resulted  in  increased 
responsibilities  for  the  FSQS  inspection 
programs. 

Federal  meat  and  poultry  inspectors 
currently  inspect  approximately  6,900 
processing  plants,  compared  to  4,037  in 
1970.  The  annual  volume  of  processed 
product  inspected  increased  25  percent 
between  1970  and  1978.  Federal 
processing  inspectors  inspected  74.1 
billion  pounds  in  1978,  compared  to  59.4 
billion  pounds  in  1970.  Although  most  of 
this  increase  may  be  attributed  to 
increases  in  production  volumes  and 
additional  plant  facilities.  Federal 
assumption  of  State  inspection 
responsibilities  has  also  been  a  factor. 
As  of  June  1, 1979,  the  department  has 
assumed  responsibility  for  25  State 
poultry  and  17  State  meat  inspection 
programs  in  25  States  which  were  either 
unwilling  or  unable  to  effectively 
maintain  their  own  programs.  This 


number  should  continue  to  grow  in  the 
near  future. 

FSQS  must  continue  to  guarantee  that 
marketed  products  are  wholesome,- 
unadulterated,  and  properly  labeled,  in 
spite  of  this  tremendous  increase  in  the 
volume  of  product  it  must  inspect.  To 
ensure  this,  FSQS  currently  employs 
2,350  processing  inspectors,  compared  to 
1,928  in  1970.  Reliance  on  laboratory 
testing  has  also  grown  since  1970. 
Combined  with  inflation,  which  has 
increased  the  salaries  which  have  to  be 
paid  to  inspectors,  these  two  factors 
have  resulted  in  an  increase  in 
inspection  costs  from  $25  million  in  1970 
to  $69  million  in  1979,  Food  processing 
inspection,  as  opposed  to  animal 
slaughter  inspection,  accoimts  for  an 
ever-increasing  share  of  total  inspection 
costs.  Thus,  while  total  inspection  costs 
increased  130  percent,  processing 
inspection  increased  176  percent. 

Despite  the  increase  of  processed 
products,  the  basic  techniques  of 
inspection,  which  rely  on  the  continuous 
presence  of  inspectors,  have  remained 
essentially  the  same  since  the  beginning 
of  this  century;  therein  lies  the  problem. 
This  proposal  could  solve  the  problem 
and  alleviate  the  burden  on  inspectors 
by  giving  FSQS  increased  access  to  a 
plant’s  records  concerning  its  quality 
control  process.  This  would  lead  to  more 
complete  and  efficient  inspection. 

Quality  control  refers  to  controlling  a 
process  so  that  certain  specifications  are 
met.  The  result  is  a  consistent  and 
uniform  product,  involving  a  predictable 
cost,  which  meets  Federal  regulatory 
requirements.  During  the  process  of 
production,  the  plant  checks  to 
determine  if  a  change  in  the  process  is 
needed  to  assure  the  wholesomeness  of 
the  finished  product.  Problems  are 
detected  during,  rather  than  after,  the 
process.  Under  our  proposal,  plants 
would  supply  FSQS  with  the  data 
resulting  from  these  checks  to  aid  in 
inspection.  While  not  eliminating  the 
older  system,  this  would  add  to  it  and 
improve  the  ability  of  FSQS  to  regulate 
processed  products.  The  proposal 
provides  for  both  total  and  partial 
inspection  programs  for  quality  control. 
(A  partial  quality  control  program 
covers  only  selected  portions  of  the 
production  process.) 

In  exchange  for  this  increased  access 
to  a  plant’s  records,  FSQS  is  considering 
granting  plants  operating  under  an 
approved  quality  control  program  the 
right  to  use  special  labeling.  Such 
labeling  would  differentiate  products 
inspected  through  such  a  program  from 
those  inspected  only  in  the  usual 
manner.  The  labeling  would  signify  to 
the  consumer  that  the  product  had  gone 
through  a  thorough,  systematic 


inspection  involving  the  use  of  increased 
technology. 

In  December  1977,  the  General 
Accounting  Office  released  a  report  on 
“A  Better  Way  for  the  Department  of 
Agriculture  to  Inspect  Meat  and  Poultry 
Plants.”  This  report  recommended  that  a 
quality  control  program  be  implemented 
on  a  mandatory  basis;  this  would 
require  a  change  in  the  existing 
statutory  law.  At  the  present  time,  over 
600  processing  establishments 
voluntarily  have  instituted  one  or  more 
partial  quality  control  programs  which 
have  been  approved  by  FSQS.  Without 
such  a  program,  the  burdens  arising 
from  the  growth  in  the  meat  and  poultry 
processing  industries  will  be 
increasingly  difHcult  to  manage. 

Effective  use  of  voluntary  systems  of 
quality  control,  operated  by  the  plants 
themselves,  should  serve  to  strengthen 
the  inspection  system  while  allowing 
FSQS  to  be  more  cost-effective  in  the 
use  of  its  inspection  budget. 

Alternatives  Under  Consideration 

In  developing  this  proposal,  FSQS 
evaluated,  among  other  things,  the  two 
basic  alternatives  to  the  establishment 
of  a  voluntary  quality  control  system:  (1) 
the  retention  of  the  present  inspection 
system,  which,  while  incorporating  some 
use  of  quality  control,  does  not  provide 
for  the  total  use  of  the  process  as  an 
inspection  system,  and  (2)  the 
mandatory  imposition  of  a  requirement 
for  a  quality  control  program.  The  latter 
alternative  would  require  that  all  meat 
and  poultry  processed  products  be 
inspected  through  a  quality  control 
program. 

It  is  the  view  of  FSQS  that  we  cannot 
require  mandatory  quality  control  under 
the  existing  law.  Gonsequently,  FSQS  is 
currently  considering  the  possibility  of 
seeking  legislative  authority  to  impose 
mandatory  quality  control  systems, 
while  proceeding  to  propose  systems  on 
a  voluntary  basis.  Generation  of  data 
from  the  voluntary  system  would  better 
enable  USDA  to  properly  evaluate  the 
advisability  of  such  a  legislative  change. 

FSQS  has  recognized  the  need  to 
consider  the  impact  and  effect  of  the 
proposal  on  the  smaller  operator.  In  the 
past,  the  department  has  assisted  many 
small  establishments,  in  implementing 
microbiological  monitoring  of  their 
sanitation  programs  without  employing 
a  microbiologist,  determining  fat  and 
moisture  content  of  frankfurters  and 
bologna  without  expensive  laboratory 
equipment  or  chemists,  and  controlling 
the  count  of  meatballs  in  a  container  by 
periodic  samples  and  charting  methods. 
FSQS  will  provide  the  same  assistance 
to  small  operators  in  implementing  other 
quality  control  systems  and  will  approve 
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all  such  systems  which  meet 
departmental  criteria. 

Thus,  FSQS  is  seeking  to  adopt  a  more 
nontraditional  approach  to  the 
inspection  system.  FSQS  will  not  require 
participation  in  the  program,  but  will 
encourage  it  by  the  availability  of  the 
special  labeling.  Such  labeling  will  aid 
the  consumer  via  an  informational 
approach,  increasing  the  knowledge 
with  which  a  purchase  is  made. 

Summary  of  Benefits 

Sectors  Affected:  FSQS; 

manufacturing  of  meat  and  poultry 

processed  products:  and  consumers  of 

such  products. 

FSQS  expects  implementation  of  a 
voluntary  quality  control  system  to 
result  in  a  gain  in  inspectors’  efficiency. 
Currently,  full-time,  on-site  inspections 
are  performed  even  in  plants  which 
have  established  voluntary  quality 
control  programs.  This  results  in  a 
duplication  of  effort.  Voluntary  quality 
control  will  allow  FSQS  to  concentrate 
inspection  resources  on  chronic  problem 
areas  and,  in  the  future,  will  allow  for 
inspection  of  additional  processing 
plants  and  increased  product  volumes 
with  little  or  no  additional  increase  in 
inspection  resources.  Improved 
inspector  efficiency  could  result  in  a 
total  net  savings  to  the  department  over 
the  next  five  years  of  between  $511,200 
and  $1,462,000. 

Industry  will  benefit,  because  plants 
which  elect  to  use  a  quality  control 
program  will  be  able  to  exercise  a  more 
systematic  control  over  their  operations, 
increasing  their  ability  to  comply  with 
standards.  There  will  be  savings  for  the 
following  reasons;  (1)  each  processor 
will  be  better  able  to  assure  a  uniform 
amount  of  ingredients  in  each  package; 
(2)  because  of  this  imiformity, 
manufacturers  will  be  able  to  develop 
formulas  for  ingredient  use,  thus 
enabling  them  to  purchase  large 
quantities  of  ingredients  at  a  minimum 
cost:  (3)  this  uniformity  will  also  reduce 
the  amount  of  errors  which  require 
reprocessing,  repackaging,  and 
relabeling:  and  (4)  overhead  costs  will 
thus  be  lowered. 

The  proposal  will  help  small  firms  by 
providing  technical  assistance  for  the 
design  and  implementation  of  quality 
control  programs  which  would  yield  the 
benefits  discussed  above. 

The  reduction  in  producers’  costs  can 
be  passed  on  to  the  consumer. 
Consumers  wilt  also  benefit  as  the 
department  improves  its  ability  to 
assure  the  distribution  of  wholesome, 
unadulterated,  and  properly  labeled 
products.  Quality  control  systems  will 
detect  products  which  do  not  conform  to 
Federal  requirements  and  the  plants  will 


remove  these  products  and  remedy  the 
problems  early  in  the  processing  chain. 
The  program  should  serve  to  increase 
product  quality  and  uniformity,  and 
increase  consumer  confidence  in  the 
safety  and  quality  of  meat  and  poultry 
products  as  well.  The  special  logo  will 
allow  consumers  to  identify  products 
produced  in  firms  with  quality  control 
systems. 

Summary  of  Costs 

Sectors  Affected:  FSQS;  and 

manufacturing  of  meat  and  poultry 

processed  products. 

If  this  proposal  is  implemented,  FSQS 
will  need  approximately  13  full-time 
quality  control  specialists  in  addition  to 
those  who  are  currently  employed  in  the 
inspection  force.  The  evaluation  and 
approval  of  individual  quality  control 
plants  will  cost  the  department  about 
$439,600  per  year.  However,  as  noted 
earlier,  FSQS  expects  an  overall 
savings. 

Industry  will  bear  the  primary  costs  of 
implementing  and  maintaining  these 
systems.  The  proposal  would  affect 
those  plants  which  voluntarily  elect  to 
participate.  At  the  end  of  five  years,  an 
estimated  100  plants  would  have  quality 
control  programs  that  USDA  has 
approved.  The  great  majority  of  these 
plants  already  have  acceptable  quality 
control  programs,  and  would  incur  no 
additional  costs.  Some  plants  would 
choose  to  participate  even  though  they 
would  incur  some  additional  expenses, 
mostly  in  start-up  costs.  FSQS  estimates 
that  10  to  15  plants  would  fall  into  this 
category,  and  that  their  start-up  costs 
would  be  approximately  $1,000  per 
plant. 

'The  immediate  cost  impacts 
associated  with  this  proposal  will  vary 
with  the  size  of  the  plant.  FSQS  expects 
that  those  meat  and  poultry  processing 
plants  which  produce  over  13  million 
pounds  of  product  per  year  and  the 
upper  50  percent  of  those  plants  which 
produce  3  million  to  13  million  pounds  of 
product  per  year  (medium-size  plants] 
would  incur  no  additional  compliance 
and  implementation  costs.  These  are  the 
plants  which  already  have  in-plant 
programs  for  quality  control  that  should 
meet  FSQS’ s  minimum  requirements  for 
quality  control.  The  impact  would  occur 
only  on  the  lower  50  percent  of  the 
medium-sized  plants.  FSQS  does  not 
expect  any  plants  producing  0.5  to  3 
million  pounds  of  product  per  year  to 
participate  voluntarily. 

Government  involvement  in  this 
program  would  be  only  at  the  Federal 
level. 


Related  Regulations  and  Actions 

Internal:  Informal  approvals  of  pilot 
quality  control  programs  and  techniques 
(via  industry  permission  for  FSQS 
inspection  of  records  and  reports  and 
samples).  The  proposal  would  formalize 
these  approvals  into  a  formal  regulatory 
system. 

External:  Food  and  Drug 
Administration,  21  CFR  Parts: 

103 — Quality  Standards  for  Food  with 
No  Identity 

109 —  Unavoidable  Contaminants  in 
Food  for  Human  Consumption  and  Food 
Packaging  Material 

110 —  Current  Good  Manufacturing, 
Processing,  Packaging,  or  Holding 
Human  Food 

113 — Thermally  Processed  Low-Acid 
Foods  Packaged  in  Hermetically  Sealed 
Containers 

118-169 — Requirements  for  Various 
Food  Products 

197 — Seafood  Inspection  Program 
The  above  contain  FDA  requirements 
which  must  be  met  by  industries  with 
quality  control  programs.  Because  FDA 
does  not  require  mandatory  inspection 
of  food  programs,  these  regulations  are 
substitutes  for  inspection  rather  than 
components  of  a  mandatory  inspection 
system. 

Active  Government  Collaboration 

This  is  an  action  which  has  been  and 
would  continue  to  be  carried  out  solely 
by  FSQS.  'The  Food  and  Drug 
Administration  does  not  deal  with  meat 
and  poultry  inspection. 

Timetable 

Final  rule — second  quarter  1980 
Final  Regulatory  Analysis — available 
from  Agency  Contact  listed  below 
upon  publication  of  final  rule 

Available  Documents 

NPRM— 44  FR  53526-53534, 

September  14, 1979 
Draft  Regulatory  Analysis — available 
from  Agency  Contact  listed  below 
Public  comments  received  on  or 
before  November  13, 1979 
“A  Better  Way  for  the  Department  of 
Agriculture  to  Inspect  Meat  and  Poultry 
Processing  Plants.”  Single  copies 
available  free  from:  U.S.  General 
Accounting  Office,  Distribution  Section, 
441  G  Street,  N.W.,  Washington,  D.C. 
20548.  Multiple  copies  available  at  $1.00 
per  copy  from:  U.S.  General  Accounting 
Office,  Distribution  Section,  P.O.  Box 
1020,  Washington,  D.C.  20013. 

Agency  Contact 

Bill  F.  Dennis,  Acting  Chief  Staff 
Officer 

Processed  Products  Inspection  Staff 
Meat  and  Poultry  Inspection  Program 
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Food  Safety  and  Quality  Service 
U.S.  Department  of  Agriculture 
Washington,  D.C.  20250 
(202)  447-3840 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 

Chemicai  Compounds  Used  in  Food- 
Producing  Animals;  Criteria  and 
Procedures  for  Evaluating  Assays  for 
Carcinogenic  Residues  (21  CFR  Parts 
70,  500,  514,  and  571) 

Legal  Authority 

Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  §§  409(c)(3)(A),  512(d)(1)(H), 
706(b)(5)(B),  and  701(a). 

Reason  for  Including  This  Entry 

This  final  rule  will  establish  criteria 
and  procedures  for  evaluating  assays  for 
carcinogenic  residues  in  animal-derived 
food  and,  accordingly,  will  provide 
equitable  and  uniform  application  of  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  The  rule  will  benefit 
industry  by  delineating  the  requirements 
that  must  be  met  before  drugs,  food 
additives,  or  color  additives  that  leave 
carcinogenic  residues  in  edible  animal 
tissue  can  be  approved. 

Statement  of  Problem 

The  DES  (diethylstilbestrol)  Provisos 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (409(c)(3)(A),  512(d)(1)(H),  and 
706(b)(5)(B))  require  the  Secretary  of 
Health,  Education  and  Welfare,  and,  by 
delegation,  the  Commissioner  of  Food 
and  Drugs,  to  refuse  approval  for  use  in 
food-producing  animals  of  any  new 
animal  drug,  food  additive,  or  color 
additive  that  induces  cancer  when 
ingested  by  man  or  animal  or,  after  tests 
which  are  appropriate  for  evaluation  of 
the  safety  of  such  drug,  induces  cancer 
in  man  or  animal,  except  if  the  Secretary 
finds  that,  under  the  conditions  of  use 
specified  in  the  proposed  labeling  and 
reasonably  certain  to  be  followed  in 
practice  (a)  such  compound  will  not 
adversely  affect  the  animals  for  which  it 
is  intended,  and  (b)  no  residue  of  such 
compound  be  found  (methods  of 
examination  prescribed  or  approved  by 
the  Secretary  by  regulation)  in  any 
edible  portion  of  such  animals  after 
slaughter,  or  in  any  food  yielded  by  or 
derived  from  the  living  animals. 

The  enactment,  in  1962,  of  this 
diethylstilbestrol  proviso  to  the  Delaney 
(anticancer)  clause  of  the  Act  has  been 
a  source  of  continuing  controversy 
stemming  from  the  phrase  “no  residue 
will  be  found.”  This  phrase  can  be 
interpreted  either  in  an  absolute  or  an 


operational  sense.  There  are  two 
important  facts  bearing  on  this 
controversy.  First,  the  introduction  of  a 
compound,  whether  or  not  carcinogenic, 
into  the  system  of  a  food-producing 
animal  is  likely  to  leave  in  its  edible 
tissues  minute  residues  that  cannot  be 
detected  or  measured  by  any  known  or 
likely  to  be  developed  method  of 
analysis.  Second,  for  any  test  developed 
to  measure  the  concentration  of  a 
residue  in  an  edible  tissue,  there  is  some 
level  of  residue  in  that  tissue  below 
which  the  test  will  show  no 
interpretable  result.  In  view  of  these 
facts,  the  Commissioner  could  not 
permit  any  use  of  carcinogenic  drugs  in 
animals  if  he  adopted  the  absolute 
interpretation  of  the  phrase  “no  residue 
will  be  found.”  The  effect  of  that 
interpretation  would  be  to  deny  the 
diethylstilbestrol  provisos  any  effect 
whatever.  The  second  possible 
interpretation  is  to  assume  that 
Congress  intended  to  require  the 
Commissioner  to  give  an  operational 
and  more  realistic  definition  to  the 
phrase  “no  residue”  and  to  proceed 
accordingly. 

As  a  matter  of  policy,  to  implement 
the  diethylstilbestrol  provisos,  the 
agency  has  adopted  the  second 
interpretation  as  a  more  likely  reflection 
of  congressional  intent,  for  two  reasons. 
First,  by  its  nature,  the  absolute 
interpretation  constitutes  a  negation  of 
the  diethylstilbestrol  provisos  to  the 
Delaney  clause  and  leads  to  the 
conclusion  that  the  Congress  introduced 
the  provisos  intending  them  to  have  no 
effect.  Second,  the  critical  term  in  the 
provisos  is  that  no  residue  will  be 
“found” — not  that  none  will  exist. 
Therefore,  application  of  the  Delaney 
clause  to  animal  drugs,  food  additives, 
or  color  additives  hinges  on  the 
availability  of  appropriate  analytical 
methods  that  determine  whether 
residues  are  present  in  edible  tissues 
from  animals  treated  with  carcinogenic 
drugs.  Although  Food  and  Drug 
Administration  (FDA)  has  adopted  the 
second  interpretation,  it  has  never 
specified  by  regulation  the  criteria  and 
procedures  that  apply  in  the  process  of 
approving  methods  for  analyzing  animal 
tissues  for  carcinogenic  residues.  The 
proposed  regulation  specibes  such 
criteria  and  procedures. 

Alternatives  Under  Consideration 

The  agency  examined  three 
approaches  for  alternative  ways  to 
implement  the  language  “no  residue 
shall  be  found.”  The  first  approach, 
which  the  agency  has  considered 
inappropriate  from  the  start,  defines  the 
phrase  “no  residue”  as  the  lowest  limit 
of  measurement  or  detection  by  the  best 


analytical  method  that  is  capable  of 
measuring  the  residues  of  a  compound 
in  edible  tissues  of  animals,  and  that  is 
available  at  the  time  the  compound  was 
approved.  The  agency  has  rejected  this 
approach.  Different  compounds  have 
differing  carcinogenic  potencies.  These 
differences  are  not  in  any  way  related  to 
the  availability  or  lack  of  sensitive 
analytical  methods  that  measure 
residues  in  edible  tissues  from  food- 
producing  animals  that  have  been 
administered  a  compound.  Thus,  the 
degree  of  public  risk  associated  with  the 
use  of  a  compound  would  become  a 
function  solely  of  the  capability  of 
available  analytical  technology.  For 
instance,  depending  on  the  relative 
sensitivity  of  the  available  methods,  in 
some  cases  FDA  would  permit  public 
consumption  of  meat  contaminated  with 
very  large  levels  of  potently 
carcinogenic  residues  while  in  others  it 
would  require  that  meat  be  essentially 
free  from  carcinogenic  residues  of  low 
potency. 

The  second  approach  would  be  to 
establish  a  “practical  zero”  for  the 
residues  of  all  carcinogens.  This 
approach  would  have  one  advantage 
over  alternative  (1):  it  would  provide  a 
well-defined  criterion  for  the  lowest 
limit  of  measurement  that  any  sponsor’s 
assay  would  have  to  satisfy.  This 
approach  also  woGld  not,  however,  take 
into  account  differences  in  carcinogenic 
“potency”  among  various  carcinogens. 
Therefore,  it  is  unacceptable  for  the 
same  reason  as  alternative  (1).  Unless 
the  “practical  zero”  were  set  at  the  level 
appropriate  for  the  most  “potent” 
carcinogen,  it  would  provide  insufficient 
protection;  but  if  it  were  set  at  that  level, 
it  might  be  unnecessarily  stringent  for 
carcinogens  that  produce  a  response 
that  is  of  a  lower  magnitude.  In  sum,  no 
one  “practical  zero”  is  appropriate  for 
all  carcinogens. 

Recently,  the  agency  has  been  using  a 
third  approach  in  which  “no  residue”  is 
operationally  defined  on  the  basis  of 
quantitative  carcinogenicity  testing  of 
residues,  and  the  extrapolation  of  test 
data  using  one  of  a  number  of  available 
procedures  to  arrive  at  levels  that  are 
safe  in  the  total  diet  of  test  animals  and 
that  would,  if  they  occurred,  be 
considered  safe  in  the  total  diet  of  man. 
Under  this  approach,  an  assay  is 
required  that  can  reliably  measure  the 
safe  level  in  edible  tissue.  The 
responsibility  of  developing  the  assay 
falls  upon  the  sponsor  of  the  compound, 
not  FDA.  Under  this  approach,  the 
agency  accepts  a  very  low  level  of 
increased  risk  of  cancer  (one  case  in  one 
million  lifetimes). 
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Summary  of  Benefits 

Sectors  Affected:  Veterinary 
pharmaceutical  manufacturing;  FDA; 
and  consumers. 

The  proposal  provides  uniform  criteria 
and  procedures  for  evaluating  the 
carcinogenic  risk  presented  by  residues 
of  sponsored  compounds  for  use  in  food- 
producing  animals.  Both  FDA  and 
industry  will  benefit  from  uniformity  in 
regulation  of  such  compounds. 

Summary  of  Costs 

Sectors  Affected:  Veterinary 
pharmaceutical  manufacturing; 
livestock  agricultural  production;  and 
consumers. 

The  draft  regulatory  analysis 
estimated  that  the  average  one-time 
costs  of  compliance  with  the  procedures 
will  not  exceed  $2.8  million  (1979 
dollars]  for  each  combination  of  target 
species,  route  of  administration,  and 
exogenous  substance  (a  synthetic  or 
natural  origin  substance  that  is  not 
produced  in  the  body  of  the  food- 
producing  animal).  There  is  a 
corresponding  estimate  of  $0.5  million 
for  endogenous  substances  (a  substance 
normally  produced  in  the  body  of  the 
food-producing  animal).  The  aggregate 
cost  estimate  will  depend  on  the 
outcome  of  the  agency’s  process  of 
identification  of  known  or  suspect 
carcinogens.  Other  potential  impacts 
include  the  costs  to  feedlot  and  poultry 
operations  and  consumer  price  effects,  if 
the  lack  of  availability  or  inability  to 
develop  residue  testing  methods  of  the 
required  sensitivity  results  in 
withdrawal  of  approval. 

Related  Regulations  and  Actions 

Internal:  FDA  is  developing 
procedures  and  priorities  for  the  cyclic 
review  of  animal  drugs. 

External:  None. 

Active  Government  Collaboration 

We  are  keeping  the  Department  of 
Agriculture  (USDA)  informed  of  our 
action  and  they  are  reviewing  the 
analytical  methodology  that  we  require. 

Timetable 

Tentative  Final  Rule  or  Final  Rule — 

July  1980 

Final  Regulatory  Analysis — available 

with  Final  Rule 

Available  Documents 

NPRM— 44  FR  17070,  March  20, 1979. 

FDA  requested  comments  on  the 
proposal  and,  in  order  to  foster 
substantive  comments,  held  a  public 
hearing  on  the  proposal  on  June  21-22, 
1979.  FDA  prepared  a  draft  regulatory 
analysis  under  E.0. 12044  and  made  it 


publicly  available  when  we  published 
the  proposal.  An  administrative  record 
supporting  the  proposal,  the  draft 
regulatory  analysis,  and  a  transcript  of 
the  public  hearing  are  available  in  the 
Office  of  the  Hearing  Clerk,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rm.  4-62,  Rockville,  Maryland,  20857. 

Agency  Contact 

Constantine  Zervos,  Director 

Scientific  Liaison  and  Intelligence 

Staff  (HFY-31) 

Food  and  Drug  Administration 

Department  of  Health,  Education  and 

Welfare 

5600  Fishers  Lane 

Rockville.  Maryland  20857 

(301)  443^490 

HEW-FDA 

Current  Good  Manufacturing  Practice 
Relating  to  Poisonous  and  Deleterious 
Substances  in  Food,  Feed,  and  Food- 
Packaging  Materials  Plants; 
Polychlorinated  Biphenyls  (PCBs) 

Legal  Authority 

Federal  Food,  Drug,  and  Cosmetic  Act, 
§§  402(a),  406,  409,  and  701(a);  21  U.S.C. 
342(a),  346,  348,  and  371(a).  The  Public 
Health  Service  Act  §  361;  42  U.S.C.  264. 

Reason  for  Including  This  Entry 

The  Food  and  Drug  Administration 
thinks  that  this  regulation  is  important 
and  of  general  public  interest  because  of 
the  proposed  action  would  protect  the 
public  from  food  contaminated  with 
PCBs. 

Statement  of  Problem 

Polychlorinated  biphenyls  (PCBs)  are 
a  class  of  chemicals  that  have  been 
widely  used  in  electrical  transformers, 
capacitors,  electromagnets,  and  heat 
transfer  and  hydraulic  systems.  They 
are  useful  in  industrial  applications 
because  of  their  chemical  stability,  low 
flammability,  high  boiling  points,  and 
low  electrical  conductivity.  PCBs  were 
also  used  as  plasticizers  in  the 
manufacture  of  paints,  adhesives,  and 
caulking  compounds,  as  fillers  for 
investment  casting  waxes,  and  as  dye 
carriers  in  carbonless  copy  paper. 

Although  PCBs  were  first 
manufactured  and  commercially 
marketed  for  industrial  uses  in  1929,  it 
was  not  until  1967  that  their  presence  in 
the  food  supply  was  detected.  At  that 
time,  and  during  the  years  since,  the 
Food  and  Drug  Administration  (FDA) 
encountered  a  number  of  isolated 
industrial  accidents  resulting  in  PCB 
contamination  of  animal  feed  and 
human  food.  These  accidents  involved 
either  the  spillage  or  leakage  of  the 


chemical  directly  onto  animal  feed  from 
manufacturing  equipment,  or  animal 
feed  otherwise  coming  in  physical 
contact  with  PCB-containing  materials. 
The  consumption  of  the  contaminated 
feed  by  food-producing  animals  resulted 
in  the  transfer  of  PCBs  to  human  food 
(e.g.,  milk,  meat,  eggs). 

In  1967,  FDA’s  knowledge  of  the 
hazards  of  PCBs  to  human  health  was 
limited  to  primarily  one  incident  that 
occurred  in  Yusho,  Japan,  in  1968  when 
very  high  levels  of  PCBs  leaked  from 
processing  equipment  and  contaminated 
rice  oil.  The  PCB-contaminated  rice  oil 
was  sold  as  salad  oil  and,  after  several 
weeks,  consumers  were  stricken  with 
the  so-called  “Yusho”  disease,  which 
ultimately  was  traced  to  the  PCBs. 

Among  the  many  symptoms  exhibited 
by  the  victims  of  this  disease  were 
chloracne  (skin  rash),  discoloration  of 
the  gums  and  nailbeds,  swelling  of 
joints,  and  waxy  secretions  from  glands 
in  the  eyelids. 

The  levels  of  PCB  that  produced  those 
effects  substantially  exceeded  the  levels 
of  PCB  found  at  any  time  in  the  U.S. 
food  supply.  However,  because  PCBs 
accumulate  in  the  fatty  tissue  of  humans 
and  animals,  FDA  found  ample  evidence 
that  prolonged  exposure  to  PCBs,  even 
at  low  levels,  posed  a  potential  health 
risk.  Therefore,  FDA  concluded  that 
there  was  a  need  to  limit  consumer 
exposure  to  PCBs  in  food  and,  to 
accomplish  this  end,  FDA  decided  to 
eliminate  the  use  of  PCB-containing 
equipment  in  food  and  feed 
establishments. 

On  July  6, 1973,  FDA  promulgated 
final  regulations  providing  that  new 
equipment  or  machinery  for  handling  or 
processing  human  food  and  animal  feed, 
and  for  manufacturing  food  or  feed¬ 
packaging  materials  shall  not  contain 
PCBs.  FDA  required  establishments  in 
these  industries  that  had  such 
equipment  in  place  to  replace  any  PCB- 
containing  fluids  in  such  equipment  with 
fluid  that  did  not  contain  PCBs  by 
September  4, 1973.  The  regulations, 
however,  specifically  exempted 
electrical  transformers  and  condensers 
(capacitors),  which  hold  PCBs  in  sealed 
containers,  because,  at  that  time,  there 
were  no  known  suitable  replacement 
fluids  for  such  equipment,  and  FDA  did 
not  expect  their  use  in  FDA-regulated 
establishments  to  result  in  direct  contact 
with  materials  being  processed. 

Since  1973,  FDA  has  received  toxicity 
data  based  upon  laboratory  animal 
studies  that  demonstrate  a  definite 
association  between  low-level  PCB 
exposure  and  potentially  more  serious 
subchronic  and  chronic  toxicities, 
including  adverse  reproductive  effects, 
liver  damage,  and  tumor  production. 
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One  of  these  studies  also  has  confirmed 
many  of  the  adverse  effects  exhibited  by 
the  Yusho  victims. 

Recently  FDA  studied  a  number  of 
incidents  in  which  the  use  or  disposal  of 
PCBs  resulted  in  contamination  of  food 
in  the  United  States.  PCBs  leaking  from 
damaged  spare  transformers  and 
contaminating  feed  for  poultry  and 
livestock  caused  at  least  two  of  these 
incidents.  The  contaminated  feed 
caused  PCBs  to  be  carried  into  human 
food.  A  fire  in  a  warehouse  in  Ponce, 
Puerto  Rico,  caused  one  of  the  incidents 
in  1977,  when  PCBs  were  released  from 
transformers  stored  in  the  warehouse. 
The  warehouse  served  as  a  storage  area 
for  tuna  fishmeal,  which  was  dried, 
rebagged,  and  shipped  to  manufacturers 
for  use  in  the  manufacture  of  animal  and 
and  fish  feeds.  Over  2  million  pounds  of 
finished  feed  and  fishmeal  were 
contaminated,  more  than  400,000 
chickens  destroyed,  and  millions  of  eggs 
withheld  from  consumer  markets. 

The  second  transformer  incident 
occurred  in  a  federally  inspected  meat¬ 
slaughtering  and  processing 
establishment  in  Billings,  Montana,  in 
1979.  A  spare  transformer,  stored  in  a 
shed  at  the  packing  plant,  leaked  an 
estimated  200  gallons  of  PCB-containing 
transformer  oil  into  the  plant’s 
wastewater  system.  The  solids  that  the 
operators  recovered  from  the  plant’s 
wastewater  system  were  rendered,  and 
these  rendered  residues  were  included 
in  meat  meal.  This  contaminated  meat 
meal  was  then  fed  to  poultry  and 
livestock  and  caused  the  contamination 
of  approximately  800,000  chickens,  3.8 
million  eggs,  4,000  hogs,  800,000  pounds 
of  assorted  animal  feeds  and  feed 
ingredients,  and  many  bakery  items  in 
which  contaminated  eggs  were  used. 

Quick  action  by  plant  officials  and  a 
U.S.  Department  of  Agriculture  (USDA) 
inspector,  recognizing  PCB  leakage  from 
a  capacitor  in  a  federally  inspected  hog¬ 
slaughtering  establishment  in  Iowa, 
prevented  another  incident  of  potential 
massive  contamination. 

FDA’s  proposal  would  prohibit  or 
limit  the  amount  of  PCBs  in  sealed 
electrical  transformers  and  capacitors 
used  or  stored  in  or  around  food,  feed 
and  food-  and  feed-packaging  materials 
plants  or  storage  facilities,  and  require 
that  certain  raw  materials  used  in 
human  foods  which  are  susceptible  to 
PCB  contamination  be  examined  and 
analyzed  to  ensure  that  they  comply 
with  FDA  tolerances  for  PCBs.  (This 
regulation  would  not  affect 
manufacturing  of  meat,  poultry,  and  egg 
products,  which  is  regulated  by  the  U.S. 
Department  of  Agriculture.)  FDA 
proposes  to  exempt  capacitors 
containing  less  than  3  pounds  of  fluid 


from  the  regulations.  These  small 
capacitors  are  not  included  because 
most  of  the  PCBs  they  contain  are  in  a 
nonliquid,  nonmobile  state. 

Alternatives  Under  Consideration 

The  agency  considered  several 
alternatives  before  developing  its 
proposal: 

(1)  Do  nothing.  The  agency  abandoned 
this  alternative  because  we  concluded 
that  the  continued  use  of  PCB- 
contaminated  electrical  equipment 
poses  unreasonable  risk  of  injury  to 
human  health.  We  cannot  readily 
measure  the  potential  harm,  but  the 
recent  contamination  incidents 
demonstrate  the  extent  to  which  large 
numbers  of  people  can  be  exposed  to 
PCB  health  risks  because  of  a  single 
contamination. 

(2)  Complete  ban.  A  complete  ban  on 
equipment  containing  any  level  of  PCBs 
in  food,  feed,  and  food-packaging  plants, 
i.e.,  a  “zero”  level  in  electrical  fluids, 
would  be  unnecessarily  restrictive.  This 
approach  would  not  allow  the 
retrofilling  of  transformers  where  it  is 
the  less  expensive  option.  Furthermore, 
the  increased  margin  of  safety  may  not 
be  justified  by  the  significantly  higher 
costs. 

(3)  Inspection  program.  A  contract 
study,  prepared  for  EPA,  examined  this 
alternative  which  requires  regularly 
scheduled  inspection  of  PCB-containing 
equipment,  in  lieu  of  replacing  such 
equipment.  The  study  estimated  that  a 
daily  inspection  program,  based  on  a  15- 
minute  inspection  for  transformers  and  a 
5-minute  inspection  for  capacitors,  cost 
$1,825  per  year  per  transformer,  and 
$608  per  year  per  capacitor.  While  these 
costs  are  lower  than  replacement  or 
retrofilling  equipment,  they  must  be 
endured  for  the  life  of  the  equipment 
and,  consequently,  this  option  has  a 
higher  net  present  value.  Also,  an 
inspection  program,  however  rigorous, 
cannot  necessarily  prevent 
contamination  experienced  in  recent 
incidents,  e.g.,  fire. 

(4)  Restrict  PCBs  in  new  equipment 
only.  This  alternative  would  require 
companies  using  PCB-containing 
equipment  to  replace  it  at  the  going 
obsolescence  rate  for  transformers  and 
capacitors.  This  would  extend  the 
danger  of  PCB  contamination  in  foods 
over  many  years,  because  the  life  of  a 
transformer  can  exceed  40  years. 

Variations  on  this  option  could  phase 
out  PCB-containing  equipment  over 
periods  of  time  shorter  than  the 
remaining  life  of  existing  equipment, 
thus  reducing  the  immediate  economic 
impact  of  the  proposal.  This  alternative 
may  also  ensure  that  the  demand  for 
replacement  transformers  and 


capacitors  would  be  more  easily  met  by 
the  electrical^manufacturing  industry. 
Because  this  alternative  would  not 
provide  any  action  to  eliminate  a 
potential  public  health  hazard  in  the 
interim,  it  does  not  meet  the  essential 
requirement  for  timely  protection 
against  future  contamination  incidents. 

(5)  Installation  of  protection  devices 
against  leaks  and  spills.  This  alternative 
would  require  owners  of  transformers 
and  capacitors  to  install  basins, 
signaling  devices,  or  similar  systems  to 
prevent  PCBs  leaked  or  spilled  from 
transformers  or  capacitors,  from 
contaminating  foods,  feeds,  and  food¬ 
packing  materials.  At  this  time  FDA 
does  not  have  cost  data  on  this 
alternative  but  hopes  to  obtain  such 
information  through  a  contracted 
survey,  and  also  through  the  comments 
submitted  in  response  to  this  proposal. 
We  are  not  considering  this  alternative 
at  this  time  because  of  lack  of 
information  on  the  effectiveness  or  cost 
of  any  protective  system. 

(6)  Restrict  the  use  of  PCB-containing 
equipment  in  animal  feed  and  feed- 
ingredient  facilities  only.  Recently 
reported  incidents  of  direct  PCB 
contamination  of  foods,  feeds,  and  food¬ 
packaging  material  (where  the  PCB 
source  was  known  to  have  been  from 
transformers  or  capacitors)  originated  in 
facilities  manufacturing  and/or  storing 
animal  feeds  or  ingredients.  Therefore, 
this  alternative  would  remove  the  most 
recently  experienced  problem  sources 
and  result  in  no  costs  to  the  remainder 
of  the  food  and  food-packaging  industry. 

We  did  not  consider  this  option  a 
suitable  alternative  because  there  is 
insufficient  evidence  to  warrant  limiting 
this  proposal  to  the  animal  feed 
industries.  The  potential  for  leaking 
PCBs  exists  in  the  human  food  industry 
as  well,  and  direct  human  food  PCB 
contamination  would  present  a  much 
greater  health  hazard  since  there  would 
be  no  PCB  dilution  as  in  the  feed 
processing  chain. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 

'and  manufacturing  of  transformers 

and  capacitors. 

The  proposal  would  significantly*’ 
reduce  the  likelihood  of  additional 
incidents  in  which  the  use  or  disposal  of 
PCBs  would  result  in  contamination  of 
food.  A  reduction  of  such  incidents 
would  be  in  the  interest  of  protecting  the 
public  health  and  would  serve  to  avoid 
the  necessary  destruction  of  PCB- 
contaminated  food  with  attendant 
economic  cost.  The  manufacturers  of 
transformers  and  capacitors  would 
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benefit  because  of  increased  demand  for 
new  machinery. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of  food 
and  kindred  products  {except  meat, 
poultry,  and  egg  products);  consumers 
of  these  products:  public  warehousing 
of  food  and  feeds;  manufacturing  of 
food-packaging  materials,  including 
metal  cans  and  shipping  containers, 
wood  and  plastic  containers,  and 
paperboard  containers  and  boxes. 

While  we  do  not  have  sufficient  data 
for  a  reliable  estimate  of  transformer 
and  capacitor  use  in  the  industries 
subject  to  this  proposal,  it  seems  likely 
from  the  data  available  at  this  time  that 
transformers  and  capacitors  are 
concentrated  in  a  comparatively  few 
large  establishments.  Data  which  FDA 
has  contracted  for  or  has  requested  be 
included  in  comments  submitted  on  the 
proposal  should  permit  us  to  define  with 
greater  precision  the  sectors  that  will  be 
affected  by  the  proposal. 

The  proposal  would  permit  an  FDA- 
regulated  food,  feed,  and  food-packaging 
establishment  either  to  replace  PCB- 
containing  transformers  and  capacitors 
with  non-PCB  equivalents,  or  to  drain 
the  PCB-containing  fluid  from 
transformers  and  refill  them  with  fluid 
containing  not  more  than  50  parts  per 
million  PCB,  We  presume  that  all 
capacitors  must  be  replaced  because  we 
do  not  believe  retrofilling  of  capacitor 
fluid  is  feasible.  The  proposal  has  the 
potential  to  affect  all  establishments 
using  PCB-containing  equipment  where 
there  exists  the  possibility  of 
contaminating  the  food  supply.  FDA 
knows  of  approximately  76,000  food 
establishments  using  this  equipment, 
including  34,000  food  manufacturers  and 
24,000  food  warehouses.  Additionally, 
we  know  there  are  an  unknown  number 
of  food  and  feed-packaging  materials 
establishments.  We  also  know  that  not 
all  these  establishments  use  PCB- 
containing  equipment,  but  do  not  know 
their  proportions.  That  is,  we  have  no 
reliable  estimate?  of  the  number  of 
potentially  affected  establishments  that 
own  or  use  utility-owned  transformers 
or  capacitors.  Neither  do  we  have 
reliable  estimates  of  the  proportion  of 
such  equipment  that  may  be  PCB-free, 
nor  of  the  proportion  of  such  equipment 
that  may  be  used  or  stored  in  such  a 
way  that  it  is  not  in  or  around  a  plant  or 
facility  within  the  meaning  of  FDA’s 
proposal. 

The  preliminary  analysis  of  this 
proposal  indicates  that  the  economic 
costs  of  the  proposal  would  exceed  $100 
million,  the  threshold  established  by 
E.0. 12044  for  requiring  a  regulatory 
analysis,  even  though  a  reliable  estimate 


of  economic  costs  cannot  be  made 
without  additional  data. 

(See  USDA-FSQS,  Proposed 
Polychlorinated  Biphenyls  [PCBs] 
Regulation,  for  more  information  on  this 
point.) 

FDA  expects  to  obtain  additional 
insight  into  the  feasibility  and  costs  of 
its  proposed  action,  as  well  as 
alternatives  to  it.  We  expect  to  obtain 
much  essential  information  from 
contract  efforts.  The  proposal  solicits 
any'  comments  that  may  provide 
additional  data  or  ideas  helpful  in 
developing  a  final  regulatory  analysis 
and  a  final  rule  on  the  proposal. 

Related  Regulations  and  Actions 

Internal:  21  CFR  Parts: 

109 —  Unavoidable  Contaminants  in 
Food  for  Human  Consumption  and 
Food-Packaging  Material 

110 —  Current  Good  Manufacturing 
Practice  in  Manufacturing,  Processing, 
Packing,  or  Holding  Human  Food 

225 —  Current  Good  Manufacturing 
Practice  for  Medicated  Feeds 

226 —  Current  Good  Manufacturing 
Practice  for  Medicated  Premixes 

500 — General 

509 — Unavoidable  Contaminants  in 
Animal  Food  and  Food-Packaging 
Material 

External:  Environmental  Protection 
Agency 

40  CFR  Part  761 — Polychlorinated 
Biphenyls  (PCBs) 

— Department  of  Agriculture,  Food 
Safety  and  Quality  Service 
7  CFR  Part  2859 — Inspection  of  Eggs 
and  Egg  Products  (Egg  Products 
Inspection  Act  of  1970) 

9  CFR  Part  308 — Sanitation 
381 — Poultry  Products  Inspection 
Regulations 

Active  Government  Collaboration 

As  a  result  of  the  multiagency 
involvement  in  PCB  containment  and 
the  recent  incidents  of  PCB  leakage  from 
electrical  transformers  and  capacitors, 
FDA,  as  a  member  of  the  Interagency 
Regulatory  Liaison  Group  (IRLG),  joined 
in  a  cooperative  effort  with  the 
Environmental  Protection  Agency  (EPA) 
and  the  Food  Safety  and  Quality  Service 
of  the  U.S.  Department  of  Agriculture 
(USDA),  to  determine  if  any  additional 
controls  were  necessary  to  further 
protect  the  public  health  from  the  use  of 
PCB-containing  equipment  in  or  around 
food  and  feed  facilities. 

EPA  sponsored  and  EPA,  FDA,  and 
USDA  distributed  a  technical  booklet 
entitled,  “Polychlorinated  Biphenyls:  An 
Alert  for  Food  and  Feed  Facilities,” 
December  1979,  which  was  the  result  of 
interagency  cooperation.  We  prepared 
this  booklet  to  aid  the  food,  feed, 


pesticide,  and  fertilizer  industries  in 
identifying  potential  problems  with 
PCBs  and  to  recommend  that  these 
industries  institute  a  program  for 
preventive  action  without  delay.  This 
cooperation  also  resulted  in  the 
agencies’  concluding  that  further 
mandatory  controls  are  needed. 

EPA  has  published  a  proposal  in  the 
Federal  Register  of  May  9, 1980  (45  FR 
30989)  to  restrict  the  use  of  PCBs  at 
agricultural  pesticide  and  fertilizer 
facilities. 

USDA  published  a  proposal  in  the 
Federal  Register  of  February  29, 1980  (45 
FR  13471)  to  amend  the  Federal  meat, 
poultry,  and  egg-products  inspection 
regulations  by  prohibiting  the  entry  of 
new  or  replacement  equipment  and 
machinery  containing  PCBs  onto  the 
premises  of  plants  under  their 
jurisdiction.  USDA  has  also  published  a 
proposal  in  the  Federal  Register  of  May 
9, 1980  (45  FR  30980)  to  prohibit  PCB- 
containing  equipment  or  machinery  and 
liquid  PCBs  in  federally  inspected  meat, 
poultry-product,  and  egg-product  plants. 
Comments  received  as  a  result  of  the 
USDA  proposals,  the  EPA  proposal,  and 
FDA’s  proposal  will  be  shared  among 
the  members  of  IRLG. 

Timetable 

Final  Rule — to  be  coordinated  with 
EPA  and  USDA. 

Final  Rule  Effective — FDA  proposes 
that  any  final  regulations  resulting 
from  this  proposal  be  effective  180 
days  after  the  date  of  publication  of 
the  final  regulations  in  the  Federal 
Register,  or  after  an  EPA-approved 
incinerator  is  available,  whichever  is 
later 

Regulatory  Analysis — Final 
Regulatory  Analysis  with  final  rule. 

Available  Documents 

NPRM— 45  FR  30984,  May  9, 1980 
Supporting  data  and  information 
(including  EPA’s  current  regulations  on 
PCBs),  a  copy  of  FDA’s  testimony  to 
Congress  regarding  the  proposal,  and 
the  draft  regulatory  analysis  are  on  file 
with  the  Hearing  Clerk,  FDA. 

Agency  Contact 

L.  Leo  Kaufman 
Bureau  of  Foods  (HFF-214) 

Food  and  Drug  Administration 
200  C  Street,  S.W. 

Washington,  D.C.  20204 
(202)  245-1164 
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HEW-FDA 

Food  Labeling  Initiatives  (21  CFR 
Chapter  I 

7  CFR  Chapter  XXVIII 
9  CFR  Chapter  III 
16  CFR  Chapter  I) 

Legal  Authority 

Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  §  343  et  seq. 

Reason  for  Including  This  Entry 

The  Food  and  Drug  Administration 
(FDA),  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  Federal 
Trade  Commission  (FTC)  are  assessing 
existing  food  labeling  laws  and  policies 
to  develop  an  overall  labeling  strategy 
that  will  benefit  consumers  by  providing 
better  information  about  the  foods  they 
eat. 

Statement  of  Problem 

FDA,  USDA.  and  FTC  believe  that  the 
existing  Federal  food  labeling  laws  and 
implementing  regulations  should  be 
updated.  These  laws  are  enforced  by  the 
USDA  (meat  and  poultry)  and  FDA  (all 
other  foods).  The  FTC  is  interested  in 
food  labeling  because  it  is  responsible 
for  regulating  food  advertising. 

Congress  enacted  the  first  Federal 
food  laws  in  1906,  and,  although  some 
changes  have  been  made  since,  the 
basic  concepts  of  food  labeling  have 
remained  unchanged  for  many  years. 

For  example,  the  last  major  revision  of 
the  food  labeling  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FD&C)  administered  by  FDA  was  in 
1938. 

Since  these  food  laws  were  enacted, 
significant  changes  have  occurred  both 
in  the  food  industry  and  in  Americans’ 
attitudes  toward  the  food  supply  and 
their  diet.  Advances  in  the  food  industry 
have  resulted  in  a  wider  variety  of 
available  foods  and  increased 
availability  of  fresh  foods.  At  the  same 
time,  the  number  of  processed  foods  on 
the  market  now  account  for  more  than 
half  of  the  American  diet. 

Federal  agencies  have  attempted  to 
meet  these  changes  through  labeling 
regulations.  Because  different  regulatory 
agencies  are  responsible  for  different 
aspects  of  food  labeling,  the  resulting 
rules  have  been  complex,  duplicative, 
and/or  inconsistent.  FDA.  USDA,  and 
FTC  realized  a  need  to  reassess  the 
existing  food  labeling  regulations  before 
implementing  any  further  revisions. 

In  1978.  the  agencies  conducted  a 
series  of  five  public  hearings  soliciting 
views  on  food  labeling  issues,  and  FDA 
sponsored  a  Consumer  Food  Labeling 


Survey  to  determine  public  opinion.  The 
agencies  designed  these  efforts  to 
provide  themselves  with  information 
that  would  help  develop  legislative 
proposals  or  goals,  devise  new  or 
revised  regulations,  and  avoid  initiating 
unwarranted  actions.  The 
announcement  of  hearings  and  request 
for  comments  on  a  series  of  food 
labeling  topics  were  published  in  the 
Federal  Register  of  June  9, 1978  (43  FR 
25296).  The  agencies  sought  the  public’s 
views  on  many  issues  including 
ingredient  labeling,  nutrition  labeling 
and  dietary  information,  open  date 
labeling,  food  fortification,  imitation  and 
other  substitute  foods,  safe  and  suitable 
ingredients,  and  the  total  food  label  as 
an  information  source  for  consumers. 

Over  9,000  people  commented  on 
these  and  other  related  food  labeling 
issues.  They  especially  wanted  labels 
describing  all  ingredients  for  alJ  foods, 
nutrition  labeling  on  more  foods,  open 
dating  on  more  foods,  labeling  of  sugar 
content,  and  labels  telling  a  product’s 
salt  content.  FDA,  USDA,  and  FTC 
analyzed  these  comments  and  published 
their  tentative  positions  on  27  food 
labeling  issues  ranging  from  ingredient 
labeling  to  nutrition  labeling  to  the 
labeling  of  imitation  and  substitute 
foods  in  the  Federal  Register  of 
December  21. 1979  (44  FR  75990)  for 
further  comment.  In  the  same  issue  of 
the  Federal  Register,  the  agencies 
announced  a  public  hearing  held  on 
March  4  and  5, 1980  to  hear  oral 
testimony  on  27  positions  and  issues.  At 
this  time,  it  is  premature  to  discuss  these 
as  single  actions  because  they  are 
closely  related  and  are  part  of  a  total 
package.  Any  specific  action  that  will 
change  the  present  legal  requireipents 
for  food  labeling  would  come  only  after 
we  have* considered  comments  on  the 
individual  issues. 

Alternatives  Under  Consideration 

New  legislation  and  new  or  revised 
regulations  will  be  needed  to  effect  the 
changes  in  food  labeling  suggested  in 
the  tentative  positions.  The  agencies 
themselves  feel  that  more  informative 
labeling  is  needed  to  assist  consumers  in 
making  appropriate  purchases  based  on 
health,  nutrition,  and  personal 
preference. 

In  addition  to  regulatory  action,  the 
agencies  could  encourage  industry  to 
institute  voluntarily  some  of  the  food 
labeling  changes.  To  do  nothing  would 
run  the  risk  of  FDA  being  told  by 
consumers  that  the  Federal  government 
does  not  listen  to  the  public’s  wants  and 
needs  with  respect  to  improved  food 
labeling.  In  fact,  the  agencies  will  be 
encouraging  industry  to  take  steps  to 


institute  certain  food  labeling  policies. 
For  example,  we  encourage  industry  to 
develop  a  means  of  sharing  information 
for  purposes  of  nutrition  labeling,  which 
would  save  analytical  costs  that  would 
otherwise  be  passed  on  to  consumers  in 
the  form  of  higher  prices.  In  addition, 
development  of  such  bases  could 
stimulate  greater  use  of  nutrition 
labeling  because  sharing  information 
would  reduce  the  burden  on  individual 
food  producers. 

Although  some  of  the  food  labeling 
initiatives  can  be  realized  through 
voluntary  compliance,  others  will 
require  agency  action  through 
regulations  or  congressional  action 
through  legislation  to  ensure  food¬ 
labeling  uniformity  and  consistency. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

We  find  it  difficult  to  quantify  the 
benefits  that  will  accrue  from  improved 
food  labeling.  Qualitatively,  the  benefits 
can  be  viewed  in  the  context  of 
protecting  public  health  and  helping 
consumers  make  sound  purchasing 
decisions. 

Of  the  factors  that  guide  the  agency  in 
making  food-labeling  changes,  the  public 
health  consideration  is  the  most 
important.  From  this  latter  standpoint, 
consuming  essential  nutrients  in 
sufficient  quantities  is  vital  to  human 
health.  This  goal  can  be  achieved  only 
by  eating  a  variety  of  foods.  An 
improper  selection  of  foods  can  result  in 
a  person  receiving  inadequate  or 
excessive  amounts  of  nutrients,  either  of 
which  may  be  detrimental  to  health. 

Accurate  and  informative  labeling 
concerning  a  product’s  ingredients  and 
nutrient  content  is  of  even  greater  public 
health  significance  now  than  in  the  past 
because  advances  in  technology  have 
created  more  processed  and  fabricated 
foods  whose  nutrient  content  and  other 
characteristics  are  not  readily 
discernible  to  consumers  without 
adequate  food  labeling.  As  the 
relationship  of  nutrition  to  certain 
diseases  is  becoming  better  understood, 
food  labeling  becomes  even  more 
important  by  providing  consumers  with 
information  for  choosing  products.  In 
some  instances  (e.g.,  sodium  labeling) 
food  labeling  may  be  the  most  effective 
method  for  providing  health  protection. 

Many  Americans  need  special  diets 
because  of  disease  or  abnormal 
physiological  conditions,  such  as 
allergies.  These  people  especially  need 
accurate  food  labeling  information. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 

food  and  kindred  products  other  than 
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meat  and  poultry,  and  consumers  of 
these  products. 

The  food-labeling  initiatives  will 
affect  all  segments  of  the  food 
manufacturing  industry,  regardless  of 
size.  The  smaller  segments  of  this 
industry  will  be  most  adversely  affected 
because  of  the  costs  associated  with 
revising  labels.  This  effect  can  be 
alleviated  somewhat  by  providing 
sufficient  time  for  making  the  changes, 
and  by  setting  a  reasonable  uniform 
effective  date.  The  agencies  assume  that 
the  immediate  cost  impacts  on  food¬ 
processing  firms  will  be  very  largely 
passed  on  to  consumers  through 
increases  in  produce  prices.  Ultimately, 
therefore,  it  is  consumers  to  whom  the 
cost  as  well  as  the  benefits  of  the 
initiatives  will  accrue. 

Because  none  of  these  food  labeling 
initiatives  has  proceeded  to  the  proposal 
stage,  FDA  has  not  made  an  economic 
or  regulatory  assessment.  Of  the  various 
initiatives  under  consideration,  the 
majority  are  at  a  stage  where 
proceeding  directly  to  proposals  for 
implementing  regulations  would  be 
premature,  either  because  legislative 
changes  will  be  needed  to  clarify  the 
agencies’  authority  or  because  further 
study  is  necessary  to  determine  the  best 
approach.  For  these  initiatives,  the 
agencies  expect  that  the  evidence  of 
economic  impact  will  accumulate  during 
the  course  of  the  legislative  and 
research  process.  A  number  of  other 
initiatives,  however,  warrant  immediate 
and  detailed  analysis  of  their  economic 
impact  as  a  step  toward  selection  of 
specific  proposals  and  courses  of  action. 
The  agencies,  therefore,  are  asking  the 
public  for  data  or  analyses  that  may  be 
helpful  in  clarifying  and  quantifying  the 
economic  impact  of  the  current 
proposals  on  industry  and  consuniers. 
We  will  request  information  in  a  Federal 
Register  notice.  In  particular  the 
agencies  are  requesting  economic  data 
in  areas  of  ingredient  labeling  and 
nutrition  labeling. 

In  addition  to  this  request  for 
economic  information,  FDA  will 
contract  for  a  study  to  determine  the 
economic  impact  of  the  possible  labeling 
changes.  The  study  is  expected  to  begin 
in  June  1980  and  be  completed  by  the 
end  of  that  year. 

Related  Regulations  and  Actions 
i  None. 

Active  Government  Collaboration 

The  development  of  any  subsequent 
food  labeling  revisions  will  occur  in 
I  cooperation  with  the  Food  Safety  and 
I  Quality  Service  of  the  U.S.  Department 

!  of  Agriculture  and  the  Federal  Trade 
I  Commission.  The  agencies  will  initiate 

I 

I 

\i 


activities  to  implement  food  labeling 
revisions  according  to  each  agency’s 
authorities  and  procedures,  and  will 
coordinate  such  action  with  other 
agencies  to  ensure  consistency  among 
them. 

In  addition,  we  are  keeping  the  White 
House  Office  of  Consumer  Affairs 
advised  of  these  activities. 

Timetable 

Institute  actions  to  implement  food 
labeling  revisions,  i.e.,  public 
proposals,  or  seek  or  support 
legislation — summer  1980 
Regulatory  Analysis — not  required 

Available  Documents 

The  following  documents  are 
available  for  review  in  the  Office  of 
FDA’s  Hearing  Clerk: 

1)  Notices  of  Hearings  and  Requests 

for  Comment  on  Food  Labeling  Issues — 
43  FR  25296,  June  9, 1978—44  FR  75590 
December  21, 1979  ( 

2)  Food  Labeling  Background  Papers 

3)  FDA  1978  Consumer  Food  Labeling 
Survey 

4)  Food  labeling  report  on  the  analysis 
of  comments 

5)  Transcripts  of  the  six  public 
hearings  and  written  comments  on  food 
labeling  issues 

Agency  Contact: 

Taylor  Quinn,  Associate  Director  for 
Compliance 

Bureau  of  Foods  (HFF  300) 

Food  and  Drug  Administration 
200  C  Street,  S.W. 

Washington,  D.C.  20204 
(202)  245-1057 


HEW-FDA 

Prescription  Drug  Products;  Patient 
Labeling  Requirements  (21  CFR  Part 
203) 

Legal  Authority 

The  Federal  Food,  Drug,  and  Cosmetic 
Act,  §  502,  503,  505,  506,  507,  and  701,  (21 
U.S.C.  352,  353,  355,  356,  357,  and  371). 
The  Public  Health  Service  Act,  Sec  §  351 
(42  U.S.C.  262)  21  CFR  5.1. 

Reason  for  Including  'This  Entry 

This  regulation  will  benefit  the  public 
because  it  will  help  patients  obtain 
information  they  need  to  use 
prescription  drugs  more  safely  and 
effectively. 

Statement  of  Problem 

The  Food  and  Drug  Administration 
(FDA)  has  conducted  original  research 
and  reviewed  various  studies  to 
determine  how  much  is  being  done  to 
communicate  information  on 


prescription  drug  products  to  patients. 
The  FDA  research  and  review  suggest 
that  health  professionals  do  not  always 
adequately  communicate  information 
about  prescription  drug  products  to 
patients.  In  addition,  patients  may  not 
pay  attention  to,  understand,  accept,  or 
remember  information  that  is  presented 
orally.  The  agency  believes  that 
required  patient  labeling  leaflets  will 
help  overcome  the  problems  that 
hamper  the  oral  communication  of 
important  information  about 
prescription  drug  products  to  patients. 

Under  the  Food,  Drug,  and  Cosmetic 
Act,  professional  labeling  (commonly 
referred  to  as  the  package  insert)  is 
required  to  accompany  the  drug  product. 
At  this  time  FDA  proposes  to  regulate 
distribution  of  labeling  directed  to  the 
patient  in  nontechnical  and 
nonpromo tional  language. 

These  informational  pieces  are 
referred  to  as  patient  labeUng,  and  will 
be  made  available  at  the  dispensing 
point.  In  most  cases  this  will  be  at  the 
retail  pharmacy  level,  physician¬ 
dispensing  level,  public  health  clinics,  or 
other  dispensing  points. 

Another  FDA  literature  review  has 
shown  that  many  patients  misuse 
prescription  drug  products  by  failing  to 
adhere  to  the  prescribed  regimen:  for 
example,  a  patient  may  space  doses 
improperly,  fail  to  take  the  drug  for  the 
period  of  time  necessary  for  adequate 
treatment,  skip  doses,  or  take  extra 
doses.  On  the  average,  30  to  50  percent 
of  patients  do  not  follow  instructions  for 
a  wide  range  of  prescription  drug 
products,  A  patient’s  failure  to  know 
about  or  to  comply  properly  with  a 
prescribed  course  of  therapy  may  be  a 
major  cause  for  the  therapeutic  failure  of 
the  product,  or  may  cause  the  patient  to 
experience  a  serious  adverse  reaction. 
Patient  labeling  of  drugs,  however, 
appears  to  improve  the  compliance  rate. 

Nationwide  surveys  sponsored  by 
FDA,  as  well  as  those  conducted 
independently,  show  that  broad  patient 
support  exists  for  patient  labeling.  A 
1978  nationwide  survey  showed  that 
consumers  wanted  patient  labeling  by  a 
2  to  1  margin,  that  this  desire  was 
consistent  across  all  age,  sex,  and 
educational  subgroups. 

Alternatives  Under  Consideration 

FDA  considered  several  alternatives 
to  its  proposed  patient  labeling 
requirements,  including:  1)  establishing 
requirements  for  patient  labeling  on  a 
case-by-case  basis,  instead  of  requiring 
a  general  program  applicable  to  most 
prescription  drug  products,  2)  requiring 
that  patient  labeling  be  distributed  with 
a  new  prescription,  but  not  with  refills 
of  that  prescription,  3)  requiring  that 
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copies  ut  pafient  labeling  be  placed  on 
display  in  each  pharmacy,  but  not 
distributed,  and  4)  requiring  that  current 
labeling  for  doctors  and  other  health 
care  providers  for  prescription  drug 
products  be  distributed  to  patients. 

The  alternative  of  establishing  , 
requirements  for  patient  labeling  on  a 
case-by-case  basis  is  unacceptable 
because  too  much  time  elapses  between 
when  the  need  is  identified  and  when 
the  requirement  is  put  into  effect. 

Further,  studies  of  patient  compliance 
suggest  the  need  for  patient  labeling  for 
most,  if  not  all,  prescription  drug 
products.  Although  requirements 
established  on  a  case-by-case  basis 
might  permit  greater  public  review  of  the 
need  for  patient  labeling  for  each  drug 
product,  this  alternative  would  not  fulfill 
the  immediate  need  for  a  broad  and 
workable  distribution  system. 

The  other  alternatives  are 
unacceptable  because  they  limit 
consumer  access  to  important  drug 
information.  If  patient  labeling  were 
required  only  for  new  prescriptions, 
chronic  users  of  some  products  would 
be  denied  timely  information  about  the 
products.  Providing  patient  labeling  as  a 
reference  source  in  pharmacies  would 
serve  only  the  interested  consumer  and 
would  provide  only  information  that 
must  be  remembered,  unless 
photocopying  facilities  are  available. 
Also,  the  patient  is  often  not  the  person 
who  obtains  the  drug  product  at  the 
pharmacy.  Finally,  labeling  written  for 
health  care  professionals  may  be  too 
technical  to  be  understood  by  most 
patients. 

Summary  of  Benefits 

Sectors  Affected:  Consumers  of 

prescription  drug  products. 

Patient  labeling  would  provide 
patients  with  information  about 
prescription  drug  products  (information 
that  64  percent  of  consumers  surveyed 
favor  receiving).  We  believe  patient 
labeling  would  increase  compliance 
with  prescribed  short-term  drug  therapy, 
help  patients  avoid  harmful  drug-drug 
and  food-drug  interactions,  avoid 
serious  side  effects  and  adverse 
reactions,  and  could  help  patients 
manage  serious  side  effects  or  prevent 
them  from  worsening. 

FDA  has  identified  the  following 
benefits  that  could  accrue  because  of 
patient  labeling:  1)  reduced  prescription 
drug  use,  2)  fewer  revisits  to  health  care 
professionals,  3]  fewer  hospital 
admissions  for  avoidable  adverse  drug 
reactions  or  therapeutic  failures  due  to 
noncompliance,  and  4)  fewer  work-days 
lost  due  to  avoidable  adverse  drug 
reactions. 


In  1978,  consumers  spent  $9  billion  on 
prescription  drug  products,  of  which  an 
estimated  $1.9  billion  was  for  drugs  for 
short-term  therapy.  Patient  labeling 
could  affect  prescription  sales  by 
improving  compliance  with  the  original 
therapeutic  regimen,  and  thus  prevent 
the  need  for  a  refill  or  a  second 
prescription  because  of  the  therapeutic 
failure  of  the  first.  It  could  also  reduce 
the  need  for  treating  avoidable  drug 
interactions  with  another  drug. 

Consumers  could  avoid  revisiting 
health  care  professionals,  at  an  average 
cost  of  $15  per  follow  up  visit,  if  success 
rates  for  the  initial  drug  therapy  improve 
because  patients  comply  better  with  the 
prescribed  regimen.  Return  visits  may 
also  be  reduced  if  drug  interactions  are 
avoided  and  side  effects  are  better 
understood  as  a  result  of  patient 
labeling.  Also  patients  could  distinguish 
better  between  potentially  serious 
adverse  drug  reactions  needing  medical 
attention  and  adverse  reactions  that 
would  disappear  once  the  patient  has 
adjusted  to  taking  the  drug. 

Some  adverse  effects  of  prescription 
drug  use  require  hospitalization  of  the 
patient.  Hospital  treatment  of  adverse 
drug  reactions  annually  costs  between 
$156  and  $520  million.  Patient  labeling, 
in  helping  to  avoid  some  of  these  costs, 
will  yield  a  substantial  benefit. 

Finally,  improper  use  of  prescription 
drug  products  can  have  effects  that  do 
not  require  hospitalization  but  may  force 
a  patient  to  curtail  normal  activities. 

Thus,  patient  labeling  may  produce 
large  potential  savings,  for  example,  in 
the  form  of  fewer  work-days  lost 
because  of  avoidable  adverse  drug 
reactions. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
pharmaceuticals;  pharmacies, 
hospitals,  nursing  and  health-related 
personal  care  facilities:  consumers  of 
prescription  drug  products:  and  FDA. 
FDA  intends  to  implement  the  patient 
labeling  requirements  gradually  over  a 
period  of  several  years.  Under  the 
proposed  regulation,  FDA  assumed  that 
the  requirements  would  be  applied  to  25 
products  (representing  20  percent  of  all 
prescriptions  issued  to  consumers)  in 
the  first  year,  and  to  approximately  375 
products  (representing  90  percent  of  all 
prescriptions  issued  to  consumers)  by 
the  fifth  year.  FDA  estimated  that  in  the 
fifth  year  of  implementation  the  total 
cost  of  the  program  will  be  $90.04 
million.  The  cost  would  affect  FDA,  the 
pharmaceutical  industry,  pharmacies, 
other  health  care  providers,  and 
consumers.  FDA  estimated  that  its  total 
cost  for  program  management  would  be 
$180,000  annually. 
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We  estimated  annual  cost  to  the 
pharmaceutical  industry  for  writing  and 
printing  patient  labeling  texts  to  range 
from  $2.84  million  in  the  first  year  to 
$12.78  million  in  the  fifth  year.  We 
estimated  annual  costs  to  industry  for 
writing  patient  labeling  texts  to  range 
from  $45,000  in  the  first  year  (when  FDA 
would  provide  guideline  patient  labeling 
texts)  to  $180,000  in  the  fifth  year.  We 
estimated  costs  to  industry  of  printing 
patient  labeling  to  range  from  $2.8 
million  in  the  first  year  to  $12.6  million 
in  the  fifth  year.  We  do  not  expect 
shipping  and  distribution  costs  for  drug 
products  to  change  appreciably. 

We  estimated  costs  to  retail 
pharmacies,  because  of  patient  labeling 
storage  (equipment,  space,  and 
pharmacy  modification)  and  clerical 
activities  (filing  and  dispensing),  to 
range  from  $20  million  in  the  first  year  of 
implementation  to  $75  million  in  the  fifth 
year.  FDA  expected  that  the  following 
estimates  of  capitalized  costs  to  retail 
pharmacies  from  patient  labeling  will 
remain  constant  over  the  first  five  years 
of  implementation:  $2.58  million  for 
equipment,  $870,000  for  storage  space, 
$1.38  million  in  pharmacy  modifications 
to  provide  storage  space,  and  $0  and 
$1.19  million  in  foregone  profits. 

We  estimated  clerical  costs  to  retail 
pharmacies  to  range  from  $15.56  million 
in  the  first  year  to  $70  million  in  the  fifth 
year  of  implementation. 

Hospital  pharmacies  and  other  long¬ 
term  care  facilities  will  not  have  to  give 
individual  patient  labeling  information 
pieces  to  patients  but  they  will  have  to 
have  information  available  to  patients 
for  reference.  We  expect  the  cost  to 
hospitals  to  be  approximately  $2.25 
million  per  year. 

FDA  expects  that  almost  all  of  the 
costs  oHhe  proposed  requirements  will 
be  passed  on  to  the  consumer,  but 
almost  all  of  the  expected  gains  will 
accrue  to  consumers  as  well.  Assuming 
a  straight  passthrough  to  consumers  of 
FDA  costs  (taxes),  pharmaceutical  and 
retail  pharmacy  costs  (prescription  drug 
prices),  and  hospital  pharmacy  costs 
(hospital  costs),  the  estimated  total  costs 
to  the  consumer  in  the  fifth  year  of 
implementation  are  $90.04  million.  Thus, 
the  average  prescription  price  would 
increase  by  about  1  percent,  from  $6.44 
to  $6.50,  assuming  that  all  industry  costs 
are  passed  on  and  that  they  are  equally 
distributed  over  all  1.4  billion 
prescriptions  dispensed  at  the  retail 
level. 

Based  on  a  preliminary  review  of  the 
comments  received  in  response  to  the 
proposal,  FDA  believes  it  may  be 
appropriate  to  modify  earlier  estimates 
of  the  rate  of  implementing  a  final 
regulation.  We  are  considering. 
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therefore,  applying  the  final 
requirements  to  approximately  ten 
products  for  the  first  year.  Before 
additional  patient  labeling  would  be 
required  the  impact  of  patient  labeling 
for  these  ten  products  would  be 
evaluated  during  a  two  to  three  year 
period.  If  this  revised  procedure  is 
adopted  in  the  final  regulation,  the  cost 
input  would  be  substantially  reduced. 
New  cost  estimates  would  be  developed 
for  a  final  regulatory  analysis  that 
would  be  available  w’ith  the  final 
regulation. 

Related  Regulations  and  Actions 

Internal:  21  CFR  201.305  (isoproterenol 
inhalation  drug  product  patient  labeling 
requirement);  21  CFR  310.501  (oral 
contraceptive  patient  labeling 
requirement);  21  CFR  310.515  (estrogenic 
drug  product  patient  labeling 
requirement);  21  CFR  310.502  and 
801.527  (intrauterine  devices  for 
contraception  patient  labeling 
requirements);  and  21  CFR  310.516 
(progestational  drug  product  patient 
labeling  requirement). 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

Final  Rule — winter  1980-81. 

Final  Rule  Effective — for  a  drug 
product  120  days  after  a  guideline 
patient  labeling  text  is  established  for 
the  product. 

Regulatory  Analysis — final  Regulatory 
Analysis  available  with  the  Final  Rule 

Available  Documents 

NPRM-^4  FR  40016,  July  6, 1979 
We  have  received  over  1,300 
comments.  Comments  were  also 
submitted  by  the  Council  on  Wage  and 
Price  Stability,  in  the  form  of  a  report  of 
the  Regulatory  Analysis  Review  Group. 
Three  public  hearings  on  the  proposal 
were  held  on  September  10, 12,  and  14, 
1979.  We  prepared  a  draft  regulatory 
analysis  under  E.0. 12044  when  we 
published  the  proposal  and  placed  it  on 
file  in  the  Office  of  FDA's  Hearing  Clerk 
(HFA-305,  Room  4-62,  5600  Fishers 
Lane,  Rockville,  Maryland  20857).  The 
draft  regulatory  analysis  comments 
received  in  response  to  the  proposal, 
and  transcripts  of  the  public  hearings 
are  available  in  the  Office  of  FDA’s 
Hearing  Clerk. 

Agency  Contact 

Michael  C.  McGrane 
Bureau  of  Drugs  (HFD-30)  _ 

Food  and  Drug  Administration 
Department  of  Health,  Education  and 
Welfare 


5600  Fishers  Lane 
Rockville,  Maryland  20857 
301-443-5220 


HEW-HEALTH  CARE  FINANCING 
ADMINISTRATION 

Conditions  of  Participation  for  Skilled 
Nursing  Facilities  and  Intermediate 
Care  Facilities  (42  CFR  Parts  405,  442, 
and  483) 

Legal  Authority 

Title  XVIII  (Health  Insurance  for  the 
Aged  and  Disabled)  and  Title  XIX 
(Grants  to  the  States  for  Medical 
Assistance  Program)  of  the  Social 
Security  Act,  42  U.S.C.  §§  1302, 1295F, 
1395K,  13951, 1395x,  1395z,  1395bb, 

1395CC,  and  1395hh. 

Reason  for  Including  This  Entry 

The  proposed  regulations  would 
recodify,  revise,  and  consolidate  present 
regulations  governing  conditions  of 
participation  for  skilled  nursing  and 
intermediate  care  facilities  under  the 
Medicaid  and  Medicare  programs.  It  will 
benefit  patients  in  nursing  homes  by 
focusing  standards  on  quality  care  and 
accurately  measuring  facility 
compliance. 

Statement  of  Problem 

Nursing  homes  must  meet  a  number  of 
requirements  in  order  to  provide  long¬ 
term  care  services  under  the  Medicare 
and  Medicaid  programs,  which  fund 
services  to  many  elderly  and  low- 
income  citizens.  These  requirements  are 
set  out  in  the  Social  Security  Act  and  in 
the  Department  of  Health,  Education 
and  Welfare  (HEW)  regulations  called 
the  “Conditions  of  Participation  for 
Skilled  Nursing  Facilities  and 
Intermediate  Care  Facilities.”  Skilled 
nursing  facilities  (SNFs)  provide  long¬ 
term  care  for  patients  who  require 
skilled  nursing  on  a  daily  inpatient  basis 
which  intermediate  care  facilities  (ICFs) 
are  used  by  patients  who  do  not  require 
regular  skilled  nursing,  but  do  need 
some  health  care  on  a  long-term 
inpatient  basis. 

The  Social  Security  Act  and  HEW 
regulations  set  standards  for  the  health 
and  safety  of  Medicare  and  Medicaid 
patients  in  SNFs  and  ICFs,  and  are 
designed  to  assure  that  patients  receive 
quality  care.  SNFs  and  ICFs  are 
surveyed  annually  by  State  governments 
under  contract  with  HEW  to  determine 
if  they  meet  the  requirements  of  the  law 
and  regulations.  Based  on  information 
collected  in  the  surveys,  the  HEW 
regional  offices  certify  institutions  for 
participation  in  the  Medicaid  and 
Medicare  programs. 


Approximately  18,000  long-term  care 
facilities  participate  in  Medicare  and 
Medicaid.  Medicare  payments  for  long¬ 
term  care  were  about  $400  million  for  FY 
1978,  and  Medicaid  payments  for  long¬ 
term  care  totalled  over  $6  billion  for  FY 
1977. 

The  present  regulations  have  been  in 
effect  since  1974.  The  major  reasons  for 
revising  the  regulations  are: 

1.  To  improve  the  quality  of  patient 
care  by  developing  requirements  which 
better  measure  the  actual  quality  of  the 
care  which  patients  receive  in  SNFs  and 
ICFs. 

2.  To  control  the  cost  of  long-term 
care,  while  not  sacrificing  the  quality  of 
care. 

3.  To  update  the  regulation  to  reflect 
new  methods  of  delivering  health  care 
services. 

4.  To  strengthen  requirements  for  the 
protection  of  patients’  rights  in  nursing 
homes. 

5.  To  make  the  regulations  clearer  and 
simpler,  as  a  part  of  HEW’s  commitment 
to  revise  all  old  regulations  to  make 
them  more  readable  and  helpful. 

6.  To  eliminate  areas  of  ambiguity  in 
the  current  regulations  which  have 
resulted  in  discrepancies  in 
enforcement. 

Alternatives  Under  Consideration 

We  held  a  series  of  public  hearings 
during  the  summer  of  1978  and  a  wide 
range  of  alternatives  were  discussed. 
Major  issues  were: 

•  What  minimum  qualifications 
should  be  established  for  professional 
personnel  in  SNFs  and  ICFs? 

•  Should  unlicensed  personnel  be 
allowed  to  administer  medications? 

•  How  often  should  physicians  be 
required  to  visit  SNF  patients? 

•  Should  physician  extenders  (nurse 
practitioners  and  physician  assistants) 
be  permitted? 

•  Should  facilities  be  required  to 
provide  or  arrange  for  respiratory 
therapy? 

•  Should  the  requirement  for  annual 
surveys  of  SNFs  and  ICFs  by  State 
agencies  be  changed? 

We  intend  to  propose  an  evaluation 
system  to  monitor  a  patient’s  medical 
condition  and  to  place  greater  emphasis 
on  patients’  rights  in  nursing  homes. 

Summary  of  Benefits 

Sectors  Affected:  Nursing  and  health- 

related  personal  care  facilities  (SNFs 

and  ICFs);  patients  and  staff  at  these 

facilities;  and  State  health  agencies. 

We  expect  the  revised  regulations  to 
improve  the  quality  of  patient  care  and 
increase  patients’  rights  in  nursing 
homes.  Nursing  home  personnel  and 
patients  will  find  the  new  regulations 
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simpler  to  use  because  they  will  be 
clearer,  and  diverse  requirements  from 
the  old  regulations  will  be  consolidated 
where  possible. 

HEW  is  studying  the  costs  of  these 
regulation  revisions  and  will  fully 
describe  the  cost  impact  in  the  NPRM. 

We  now  believe  that  several  of  the 
revisions  to  the  regulations  now  under 
review  would  result  in  savings  for 
nursing  homes  which  could  result  in 
tower  costs  for  patients.  These  cost 
saving  changes  that  are  under 
consideration  would  eliminate  some 
procedural  requirements  which  are  not 
directly  related  to  the  quality  of  patient 
care.  In  addition,  revisions  to  the  Life 
Safety  Code  requirements  that  will 
permit  alternative  (and  less  costly) 
methods  for  achieving  compliance  will 
affect  the  cost  of  these  regulations. 

However,  new  requirements  under 
consideration  could  result  in  increased 
costs.  The  major  new  requirement  under 
consideration  is  the  proposed  patient 
assessment  provisions.  These  proposals 
concern  a  comprehensive  assessment  of 
all  patients’  health  needs  when  they 
enter  a  nursing  home,  and  a  system  for 
evaluating  a  patient’s  progress  on  a 
regular  basis.  A  draft  regulatory 
analysis  providing  estimates  of  the  costs 
of  these  requirements  will  be  available 
when  the  NPRM  is  published. 

Summary  of  Costs 

Sectors  Affected:  Nursing  and  health- 
related  personal  care  facilities  (SNFs 
and  ICFs);  patients  and  staff  at  these 
facilities;  and  State  health  agencies. 
See  above  discussion  under 
“Summary  of  Benefits." 

Related  Regulations  and  Actions 

Internal:  As  part  of  “Operation 
Common  Sense”  (the  HEW-wide 
operation  to  make  regulations  clear, 
concise,  and  understandable  to  the 
general  public),  the  department  intends 
to  review  and  revise  all  standards  and 
certification  regulations  which  affect 
providers  participating  in  the  Medicare 
and  Medicaid  programs.  At  the  present 
time,  we  are  revising  the  HEW 
regulations  on  “Conditions  of 
Participation  for  Hospitals.” 

External:  None. 

Active  Government  Collaboration 

The  Federal  Trade  Commission, 
which  is  concerned  with  patient  rights  in 
nursing  homes. 

HEW-Health  Care  Finance 
Administration  (HCFA)  is  also 
consulting  with  State  agencies. 

Timetable 
NPRM — spring  1980 


Draft  Regulatory  Analysis — spring 
1980 

Final  Rule — fall  1980 

Final  Regulatory  Analysis — ^fall  1980 

Available  Documents 

“New  Directions  for  Skilled  Nursing 
and  Intermediate  Care  Facilities” 
(Summaries  of  Public  Hearings), 
September  1978 

Agency  Contact 

Janice  Caldwell,  Director 
Division  of  Long-Term  Care 
Health  Standards  and  Quality  Bureau 
Health  Care  Financing  Administration 
Second  Floor,  Dogwood  East  Building 
1849  Gwynn  Oak  Avenue 
Baltimore,  Maryland  21207 
(301)  594-3642 


HEW-HCFA 

Life  Safety  Code  in  Hospitais,  Skilled 
Nursing  Facilities  (SNFs)  and 
Intermediate  Care  Facilities  (ICFs)— 
General  Notice  (Not  Codified  in  CFR 
LSC  Are  Provisions  at  42  CFR  405.1134 
and  442.331  et  seq  (Nursing  Homes) 
and  42  CFR  405.1022  (Hospitals)) ' 

Legal  Authority 

Title  XVIII  (Health  Insurance  for  the 
Aged  and  Disabled)  of  the  Social 
Security  Act,  42  U.S.C.  §  1302. 

Reason  for  Including  This  Entry 

This  proposal  would  benefit  patients 
in  hospitals  and  nursing  facilities  by 
providing  a  framework  which 
guarantees  that  the  high  standards  of 
fire  safety  necessary  to  protect  patients 
will  be  maintained.  It  would  provide 
flexibility  in  meeting  Life  Safety  Code 
(LSC)  requirements  and  would 
accommodate  new  advances  in  safety 
technology  and  practice. 

Statement  of  the  Problem 

Hospitals  and  nursing  homes  must 
meet  a  number  of  requirements, 
primarily  relative  to  the  health  and 
safety  of  patients,  in  order  to  participate 
in  the  Medicare  and  Medicaid  programs 
which  finance  health  services  for  many 
elderly  and  low-income  families.  These 
requirements  are  set  out  in  the  Social 
Security  Act  and  in  Department  of 
Health,  Education  and  Welfare  (HEW) 
regulations.  One  of  the  requirements  is 
the  LSC  of  the  National  Fire  Prevention 
Association.  The  LSC  contains  a 
detailed  set  of  staiidards,  mostly  related 
to  safety  aspects  of  the  physical  plant, 
such  as  structure,  fire  prevention 
systems,  and  hazard  alarms. 

Current  procedures  which  require 
strict  adherence  to  the  provisions  of  the 
Code,  may  unnecessarily  require 


hospitals  and  nursing  homes  to 
undertake  large  capital  expenditures  to 
correct  LSC  deficiencies.  The  result  of 
strict  adherence  to  each  LSC 
requirement  is  that: 

1.  Some  institutions  cite 
nonconformance  with  the  LSC  as  the 
basis  for  complete  replacement  of  a 
facility.  This  may  increase  health  costs 
and  would  be  especially  unnecessary  in 
areas  which  already  have  more  hospital 
or  nursing  home  beds  than  needed. 

2.  Some  major  structural  changes  are 
made  in  obsolescent  facilities  with  short 
life  of  service  expectancies  to  bring 
them  into  compliance. 

The  LSC  permits  uses  of  alternative 
means  of  protecting  patient  safety  which 
may  be  less  costly  than  strict  adherence 
to  the  specific  standards  in  the  LSC.  In 
1974,  HEW  asked  the  National  Bureau  of 
Standards,  in  the  Department  of 
Commerce  to  develop  a  rating  system  to 
assess  a  facility’s  life  safety  provisions 
without  requiring  vigorous  adherence  to 
each  specific  standard.  “A  System  for 
Fire  Safety  Evaluation  of  Health  Care 
Facilities,”  developed  by  the  National 
Bureau  of  Standards  was  approved  by 
the  Department  of  Commerce  in 
December  1978.  Under  this  new  rating 
system,  safety  provisions  are  assigned 
numerical  values.  Therefore,  two 
facilities  with  differing  safety  provisions 
could  still  be  rated  as  having  equivalent 
levels  of  life  safety. 

Alternatives  Under  Consideration 

HEW  is  considering  alternatives  other 
than  continued  strict  adherence  to  the 
Life  Safety  Code.  These  alternatives 
would,  for  example,  use  the  rating 
system  developed  by  the  National 
Bureau  of  Standards.  The  major 
alternatives  are: 

(1)  To  continue  the  current  HEW 
policy  of  requiring  hospitals  and  nursing 
homes  to  meet  the  specific  standards  in 
the  LSC. 

(2)  To  permit  hospitals  and  nursing 
homes  to  meet  either  the  LSC  or  an 
equivalent  level  of  safety  as  measured 
by  the  rating  system  developed  by  the 
National  Bureau  of  Standards. 

(3)  To  permit  hospitals,  but  not 
nursing  homes,  to  use  equivalent  or 
alternative  means  of  protecting  patient 
safety.  These  means  may  be  less 
expensive  than  strict  application  of  the 
LSC. 

Summary  of  Benefits 

Sectors  Affected:  Hospitals;  nursing 
and  health-related  personal  care 
facilities  which  participate  in 
Medicare  and  Medicaid;  and  patients 
in  these  facilities. 

The  costs  savings  are  potentially 
significant  but  the  savings  will  vary 
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based  upon  the  options  individual 
facilities  select  to  assure  patient  safety. 
The  cost  savings  are  expected  to  be 
greatest  in  older  facilities. 

The  cost  of  correcting  deficiencies 
found  during  an  FSES  evaluation  will 
not  be  greater  than  the  cost  of  correcting 
the  same  deficiencies  under  the  current 
evaluation  process.  In  approximately  60 
facilities  evaluated  using  the  FSES,  there 
was  an  aggregate  cost  savings  potential 
of  about  $6.7  million.  Under  current 
practice,  many  capital  improvements 
required  by  the  LSC  are  not  made 
because  of  the  great  cost  involved. 

Summary  of  Costs 

Sectors  Affected:  Hospitals;  nursing 
and  health-related  personal  care 
facilities  which  participate  in 
Medicare  and  Medicaid. 

See  above  discussion  under 
“Summary  of  Benefits.” 

Related  Regulations  and  Actions 

Internal:  ANPRM — Intent  to  consider 
regulation  on  automatic  extinguishment 
systems  for  long-term  care  facilities,  43 
FR  57166.  December  6, 1978 
External:  None. 

Active  Government  Collaboration 

HEW  worked  with  the  National 
Bureau  of  Standards  in  the  Department 
of  Commerce,  which  developed  the 
system  for  rating  equivalent  means  of 
achieving  LSC  standards.  HEW  is  also 
collaborating  with  the  Veterans 
Administration  which  has  adopted  the 
National  Bureau  of  Standards  system  for 
veterans  hospitals. 

Timetable 

Final  Notice  for  Hospitals,  SNFs  and 
ICFs — spring  1980 
Regulatory  Analysis — none 

Available  Documents 

Notice  with  Comment  Period — 44  FR 
37818,  June  28, 1979. 

Public  comments  available  from 
HCFA,  Room  325G,  Hubert  H. 

Humphrey  Building,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201 

Agency  Contact 

Arthur  Barker,  Chief 
Compliance  and  Enforcement  Branch 
Health  Standards  and  Quality  Bureau 
Health  Care  Financing  Administration 
Second  Floor,  Dogwood  East  Building 
1849  Gwynn  Oak  Avenue 
Baltimore,  Maryland  21207 
(301)  594-1814 


HEW-HCFA 

Uniform  Reporting  Systems  for  Health 
Services  Facilities  and  Organizations 
(42  CFR  Parts  402,  405,  and  450) 

Legal  Authority 

Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  of  1977  (Pub.  L.  95- 
142),  42  U.S.C.  §  1121. 

Reason  for  Including  This  Entry 

The  regulations  require  all  health  care 
facilities  that  receive  payments  under 
the  Medicare  and  Medicaid  programs  to 
report  cost-related  information,  such  as 
cost  of  operation,  volume  of  services, 
and  capital  assets,  in  a  prescribed 
uniform  manner. 

In  FY  1981  the  Health  Care  Financing 
Administration  (HCFA)  will  pay  more 
than  $50  billion  for  services  delivered 
under  the  Medicare  and  Medicaid 
programs.  HCFA’s  ability  to  manage 
these  publicly  funded  health  care 
programs  has  been  impeded  by  the 
current  cost-reporting  methods,  which 
make  it  difficult  to  judge  the  efficiency 
of  institutional  providers  and  to 
compare  accurately  the  costs  of  services 
furnished  within  institutions  or  among 
institutions. 

The  proposed  rule’s  purpose  is  to 
obtain  comparable  cost  and  related  data 
on  all  participating  hospitals  for 
reimbursement,  effective  cost,  and 
policy  analysis,  assessment  of 
alternative  reimbursement  mechanisms, 
and  health  planning. 

Statement  of  Problem 

Section  19  of  Pub.  L.  95-142  requires 
improved  financial  and  statistical  data 
from  institutional  providers  of  Medicare 
and  Medicaid  services  to  accurately 
identify  costs  and  to  aid  in  the  control  of 
an  ever-increasing  inflation  rate  in 
health  care  costs.  It  requires  the 
Secretary  of  Health,  Education  and 
Welfare  (HEW)  to  establish  a  uniform 
reporting  system  for  institutional  health 
care  providers. 

Since  the  enactment  of  the  Medicare 
legislation  in  1965,  the  costs  of  health 
care  have  consistently  increased  at  a 
rate  significantly  above  the  overall  rate 
of  inflation.  Efforts  by  HEW  to  curb  this 
increase  under  existing  reporting 
provisions  have  been  ineffective,  in  part 
because  of  the  lack  of  comparable  cost 
data.  These  regulations  would  establish 
uniform  reporting  systems  for  all  health 
services  facilities  and  organizations 
including  hospitals,  skilled  nursing 
facilities,  intermediate  care  facilities, 
home  health  agencies,  and  health 
maintenance  organizations  that 
participate  in  the  Medicare  and 
Medicaid  programs. 


The  law  specifically  requires 
regulations  to  establish  a  uniform 
system  of  reporting  for  the  following 
types  of  information  for  each  type  of 
health  services  facility  or  organization: 

•  cost  of  operation; 

•  volume  of  services; 

•  capital  assets,  as  defined  by  the 
Secretary  of  HEW,  including  capital 
funds,  and  the  value  of  land,  facilities, 
and  equipment  as  appropriate;  and 

•  patient  discharge  and  bill  data. 

We  will  implement  uniform  reporting 

requirements  through  several  separate 
regulations.  To  date,  we  have  completed 
substantial  work  on  uniform  hospital 
cost  reporting.  Proposed  rules  were 
published  January  23, 1979  and  March 
19, 1980. 

Alternatives  Under  Consideration 

Within  the  legislative  mandate  certain 
options  are  available.  Timing  and  scope 
of  a  reporting  system  are  limited  by  a 
timetable  and  objectives  specified  in  the 
legislation.  The  primary  objective  is  to 
design  a  system  that  will  obtain 
comparable  cost  and  related  data  from 
all  institutional  providers  participating 
in  Medicare  and  Medicaid.  Among  other 
things,  we  intend  to  use  this  data  for 
reimbursement  purposes  and  to  improve 
our  capacity  to  detect  fraud  and  abuse. 
Other  factors  which  affect  the  scope  of 
the  regulation  include  HEW’s  concern 
about  minimizing  the  reporting  burden 
and  eliminating  duplicate  and 
overlapping  data  requirements  placed 
on  the  provider,  while  meeting  the  intent 
of  the  legislation. 

For  the  regulation  implementing 
reporting  of  hospital  data  on  cost, 
utilization,  and  capital  assets,  the  major 
options  we  chose  were: 

(1)  to  merge,  to  the  extent  possible, 
departmental  data  collection  activities 
(e.g.,  Medicare  and  Medicaid  cost 
reporting  and  hospital  facilities 
components  of  the  Cooperative  Health 
Statistics  Systems  funded  by  the  Public 
Health  Service)  in  order  to  coordinate 
reporting  requirements  and  minimize  the 
burden  on  the  hospitals  furnishing  the 
data; 

(2)  to  provide  reduced  cost  reporting 
requirements  for  small  facilities  (less 
than  4,000  admissions  annually)  because 
they  generally  have  fewer  cost  centers 
than  large  hospitals  and  less  information 
to  report; 

(3)  to  limit,  to  the  extent  possible,  the 
level  of  detail  required  to  ascertain  the 
cost  of  services  provided  for  specific 
cost  centers,  in  an  effort  to  decrease  the 
reporting  burden  (for  example,  the 
system  would  report  employee  work¬ 
time  on  a  sample  basis  instead  of 
requiring  detailed  time  reporting). 
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We  designed  alternatives  to  minimize 
the  level  of  detail  and  the  cost  of 
providing  the  information  while 
permitting  accurate  comparisons  of 
costs  between  hospitals  furnishing  the 
same  type  of  service  or  care. 

For  the  regulation  implementing  the 
collection  of  hospital  bill  and  discharge 
data,  the  major  areas  of  consideration 
are:  (1)  confidentiality  regarding  dftta 
collection  on  non-Federal  patients  and 
physicians;  and  (2)  method  of  collecting 
and  processing  the  bill  and  discharge 
data. 

Summary  of  Benefits 

Sectors  Affected:  Hospitals,  nursing 
and  health-related  personal  care 
facilities,  medical  laboratories, 
outpatient  care  facilities,  health  care 
and  allied  services  that  participate  in 
the  Medicare  and  Medicaid  programs; 
patients  of  these  facilities;  and  HCFA. 
HCFA  is  designing  uniform  reporting 
systems  with  the  intent  of  reducing  and 
eliminating  costly  multiple  collection 
and  processing  of  the  same  data.  HCFA 
will  provide  data  collected  via  the 
uniform  reporting  systems  to  any 
interested  parties,  eliminating  the  need 
for  many  duplicative  systems. 

These  systems  will  enable  the 
department  to  obtain  uniform 
comparable  data  necessary  for 
reimbursement,  effective  cost 
containment  and  policy  analysis, 
assessment  of  alternative 
reimbursement  mechanisms,  and  health 
planning.  Adequate  and  comparable 
data  is  not  presently  available  to 
support  these  objectives.  Attainment  of 
these  objectives  will  aid  efforts  to  curb 
the  inflationary  spiral  of  health  care 
costs. 

Providers  will  receive  valuable 
management  information  that  could  be 
used  to  assess  efficiency  at  all  levels  of 
their  operations.  This  would  permit 
control  over  expenditures  for  supplies, 
services,  and  capital.  A  uniform 
reporting  system  for  home  health 
agencies  is  in  the  early  planning  stage. 
HCFA  commissioned  an  accounting  cost 
study  on  June  11, 1979,  and  will  publish 
an  NPRM  after  we  have  reviewed  the 
results  of  that  study.  At  that  time,  we 
will  make  an  estimate  of  industry  and 
government  costs  for  implementing  the 
system.  Cost  savings  derived  from  the 
bill  and  discharge  portions  of  §  19  of 
Pub.  L.  95-142  are  expected  to  offset 
costs  associated  with  the  cost  and 
utilization  reporting  regulations. 

Summary  of  Costs 

Sectors  Affected:  hospitals,  nursing 
and  health-related  personal  care 
facilities,  medical  laboratories, 
outpatient  care  facilities,  and  health 


and  allied  services  that  participate  in 
the  Medicare  and  Medicaid  programs. 
HCFA  will  develop  estimates  of  the 
cost  of  implementing  the  uniform 
reporting  system  for  all  health  services 
and  organizations  as  each  regulation  is 
prepared.  HCFA  has  completed  cost 
estimates  specifically  for  the  regulation 
implementing  uniform  reporting  of  costs 
for  hospitals.  HCFA  awarded  a  contract 
to  an  accounting  brm  to  determine  the 
actual  cost  and  burden  of  implementing 
the  hospital  cost  reporting  system.  The 
results  of  this  study  showed  total  annual 
operating  costs  (in  1978)  of  $37  million 
nationwide,  an  average  of  about  $5,300 
per  hospital.  These  costs  represent  .2 
percent  of  the  $25  billion  HCFA  paid  to 
hospitals  in  1978,  and  .079  percent  of  the 
$70.9  billion  hospitals  received  from  all 
sources. 

For  the  7,000  affected  hospitals,  HCFA 
estimated  that  the  total  one-time  first . 
year  startup  costs  for  the  hospital  cost 
reporting  segment  would  be  $19  million 
in  1978  dollars,  or  $2,720  per  hospital. 

Related  Regulations  and  Actions 

Internal:  On  January  23, 1979,  HEW 
published  an  NPRM  for  collecting  cost, 
utilization,  and  capital  assets  data  from 
hospitals. 

Because  of  extensive  public  comment, 
HCFA  has  prepared  a  revised  manual 
and  the  department  published  a  second 
NPRM  to  obtain  further  public  comment. 

HCFA  is  developing  cost  reporting 
regulations  for  long-term  care  facilities, 
home  health  agencies,  and  health 
maintenance  organizations.  Other 
regulations  under  development  pertain 
to  discharge  and  bill  data. 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

Uniform  Hospital  Cost  Reporting  Final 
Rule— FY  1981 

Uniform  Hospital  Discharge  and 
Billing  Data  NPRM — FY  1981 
Uniform  Nursing  Home  Cost 
Reporting  NPRM — FY  1981 
Uniform  Nursing  Home  Discharge  and 
Billing  Data  NPRM— FY  1982 
Uniform  Reporting  for  Home  Health 
Agencies  NPRM — ^FY  1981 
Uniform  Discharge  Data  for  Home 
Health  Agencies  NPRM — FY  1981 

Available  Documents 

NPRM  for  Uniform  Hospital  Cost 
Reporting — 44  FR  4741,  January  23, 1979 
NPRM  and  Regulatory  Analysis  for 
Uniform  Hospital  Cost  Reporting — 45  FR 
17894,  March  19, 1980 

“Uniform  Reporting  Systems  for 
Health  Services  Facilities  and 


Organizations,"  System  for  Hospital 
Uniform  Reporting,  HEW  draft  manual, 
December  1978.  Copies  of  this  manual 
are  no  longer  available  for  public 
distribution,  but  a  copy  is  available  for 
public  inspection  in  Room  309G  of 
HEW’s  offices  at  200  Independence 
Ave.,  S.W.,  Washington,  D.C.  The 
revised  draft  manual  of  instructions. 
Annual  Hospital  Report,  February  20, 
1980,  and  accompanying  forms  are  being 
sent  in  response  to  requests  made  after 
publication  of  the  second  NPRM, 
Requests.should  be  made  to.  Chief, 
Printing  and  Publications  Branch. 
Division  of  Administrative  Services, 
HCFA,  1710  Gwynn  Oak  Bldg., 

Baltimore.  Md.  21235  (301)  594-5514. 

Agency  Contact 

Bill  Cresswell,  Chief 

Hospital  Reimbursement  Methodology 

Branch 

Office  of  Demonstrations  and 
Evaluations 
Oak  Meadows  Building 
Security  Boulevard 
Baltimore,  Maryland  21235 
(301)  597-2367 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Neighborhoods,  Voluntary 
Associations,  and  Consumer 
Protection 

Lead-Based  Paint  Poisoning 
Prevention  Act,  Title  3,  Section  302, 42 
U.S.C. 

Legal  Authority 

Lead-Based  Paint  Poisoning 
Prevention  Act,  Title  3,  §  302,  42  U.S.C. 
4801  et  seq. 

Reason  for  Including  This  Entry 

This  proposal  has  the  potential  for  a 
major  economic  effect  on  the  economy, 
with  costs  and  benefits  which  may 
exceed  $100  million  per  year,  depending 
on  the  option  we  pursue,  as  set  forth  in 
the  Statement  of  the  Problem  below. 

Statement  of  the  Problem 

The  Department  of  Housing  and 
Urban  Development  (HUD)  is  required 
pursuant  to  the  Lead-Based  Paint 
Poisoning  Prevention  Act  to  establish 
procedures  to  eliminate  the  “immediate 
hazards”  of  lead-based  paint  poisoning 
in  all  federally  owned  Jjiousing,  and  in 
housing  which  is  covered  by  an 
application  for  mortgage  insurance  or 
housing  assistance  payments  under  a 
program  administered  by  the  Secretary 
of  HUD.  Further,  HUD  is  to  assure 
notification  to  purchasers  and  tenants  of 
pre-1950  HUD-insured  or  HUD-assisted 
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housing  of  the  hazards,  symptoms,  and 
treatment  of  lead-based  paint  poisoning. 
The  current  regulations  define 
“immediate  hazards"  as  cracking, 
scaling,  chipping,  peeling,  or  loose  paint. 
While  this  procedure  removes  the  most 
obvious  hazards,  there  is  concern  that 
children  may  ingest  lead  by  chewing 
intact  surfaces  containing  high  levels  of 
lead.  Also,  there  is  concern  that  levels  of 
lead  used  in  post-1950  paint  may 
constitute  an  immediate  hazard  to 
health.  Reliable  estimates  of  the  number 
of  cases  of  lead  poisoning  are  not 
available,  but  the  Center  for  Disease 
Control  found  “undue  lead  absorbsion” 
(indicating  a  risk  of  lead  poisoning)  in 
over  7  percent  of  preschool  children 
screened  in  1977.  Also,  according  to  a 
legal  opinion  from  the  Office  of  the 
General  Counsel,  the  legislative  history 
of  paragraph  302  of  the  Act  indicates 
that  Congress  intended  that  intact  lead- 
based  painted  chewable  surfaces  be 
included  as  part  of  the  “immediate 
hazard.” 

Alternatives  Under  Consideration 

We  are  considering  the  following 
alternatives,  and  subalternatives: 

(1)  institute  no  regulatory  change:  or 

(2)  redefine  “immediate  hazard”  to 
include  intact  leaded  chewable  surfaces. 

Within  the  second  option,  several 
subalternatives  exist:  a.  What  level  of 
lead  in  applied  paint  is  considered 
unacceptable?  b.  What  surfaces  are 
considered  accessible  to  children  and 
therefore  potentially  chewable?  c. 

What  methods  of  treatment  are 
necessary  to  render  a  chewable  surface 
acceptable? 

Generally,  the  more  stringent  the 
standard  for  unacceptable  lead,  the 
more  extensive  will  be  the  required 
abatement  and  the  more  inclusive  the 
percentage  of  a  dwelling  that  is 
considered  chewable.  The  more 
stringent  are  the  standards  for  making  a 
surface  acceptable,  the  greater  are  the 
costs  of  lead-paint  abatement,  and  the 
greater  the  removal  of  environmental 
lead,  and  hence  the  potential  for 
reducing  cases  of  lead  poisoning. 

Summary  of  Benefits 

Sectors  Affected:  Occupants  of  HUD- 
’associated  housing  (particularly 
children  who  are  more  susceptible  to 
elevated  blood  lead  levels);  and 
painting  contractors. 

The  linkages  between  the  existence  of 
lead  paint  in  homes,  potential  for 
ingestion  by  children,  the  elevation  of 
blood  lead,  and  the  emergence  of 
symptoms  of  lead  poisoning  are  not  well 
understood.  However,  elevated  blood 
lead  levels  are  correlated  with  higher 
levels  of  lead  in  dwellings.  What  is 


known  is  that  since  1970  the  percentage 
of  children  with  elevated  blood  lead  has 
declined  substantially,  but  lead 
poisoning  has  not  disappeared. 

Benefits  to  be  received  from  reducing 
the  number  of  cases  of  lead  poisoning 
include  the  avoidance  of  costs  of 
medical  treatment,  the  reduction  in  the 
occurrence  of  mental  retardation  traced 
to  this  source,  and  the  avoidance  of 
suffering  by  victims  of  lead  poisoning.  It 
is  very  difficult  to  place  numerical 
estimates  on  these  benefits,  but  the 
regulatory  analysis  will  examine  the 
available  evidence. 

Summary  of  Costs 

Sectors  Affected:  Local  housing 
authorities;  HUD;  and  private  lessors 
of  HUD-assisted  properties. 

Costs  of  lead-paint  abatement  depend 
heavily  on  the  definitions  of  immediate 
hazards  of  unacceptable  lead  levels  in 
applied  paint,  the  percentage  of  units 
subject  to  inspection,  the  type  of 
inspection  performed,  the  abatement 
technique  used,  and  the  definition  of 
chewable  surface.  Currently,  loose, 
peeling,  and  chipping  paint  is  presumed 
to  pose  a  hazard  if  it  occurs  in  HUD- 
associated  housing,  and  such  surfaces 
must  be  made  intact.  Alternative  (2) 
above  involves  detection  of  lead  paint  in 
which  lead  exceeds  allowable  levels,  as 
well  as  removal  and  refinishing  of 
chewable  surfaces.  Estimates  in  1977 
indicated  the  cost  might  be  at  least 
$1,000  per  dwelling  unit  for  a  particular 
set  of  definitions  (removal  of  all  lead 
paint  from  the  interior  of  a  typical 
dwelling  built  prior  to  1940,  where  lead 
paint  is  defined  as  concentration  greater 
than  2  milligrams  per  square 
centimeter).  Actual  costs  could  be 
higher  or  lower  than  this  depending  on 
the  choices  among  the  subalternatives 
under  alternative  (2).  Likewise,  the  total 
cost  would  depend  on  the  number  of 
units  covered  by  the  regulations,  and 
this,  too,  is  open  to  a  range  of 
alternatives.  The  regulatory  analysis 
will  examine  these  costs,  and  how  they 
vary  according  to  the  definition  adopted. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  Unknown. 

Active  Government  Collaboration 
None 
Timetable 

Public  Comment  Period — 60  days 
following  ANPRM  (May  16) 

NPRM — November  21, 1980 
Draft  Regulatory  Analysis — will 
accompany  NPRM 
Public  Comment  Period — 60  days 
following  NPRM 


Final  Rule — May  8, 1981 
Final  Regulatory  Analysis — will 
accompany  Final  Rule 
Final  Rule  Effective — June  8, 1981 

Available  Documents 
ANPRM  published  May  16. 1980 
Agency  Contact 

Otelia  Hebert,  Director 
Lead  Based  Paint  Poisoning 
Prevention  Program 
Department  of  Housing  and  Urban 
Development 

451  7th  Street,  S.W.,  Room  3236 
Washington,  D.C.  20410 
(202)  755-5210 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Mandatory  Safety  Standards  for 
Surface  Coal  Mines  and  Surface  Areas 
of  Underground  Coal  Mines  (30  CFR 
Part  77) 

Legal  Authojrity 

Federal  Mine  Health  and  Safety  Act 
of  1977,  30  U.S.C.  §  811 

Reason  for  Including  This  Entry 

The  Mine  Safety  and  Health 
Administration  (MSHA),  plans  to 
include  additional  requirements  in  its 
existing  regulation  and  believes  that 
initial  industry  costs  to  comply  may 
exceed  $50  million. 

Statement  of  Problem 

Approximately  89,000  miners 
currently  work  in  the  Nation’s  surface 
coal  mines  and  surface  areas  of 
underground  mines.  MSHA  statistics  for 
1978  reveal  a  fatality  rate  of  .04  and  an 
injury  rate  of  4.08  per  200,000  hours 
worked.  The  primary  causes  of  fatalities 
are  from  haulage  and  machinery 
accidents. 

MSHA  has  reviewed  all  existing 
safety  standards  for  surface  coal  mines 
and  comments  received  from  industry 
and  labor  representatives  on  regulations 
initially  proposed  in  1977,  and  has 
determined  that  there  is  a  need  to 
strengthen  and  clarify  certain 
provisions.  In  addition,  in  light  of  E.O. 
12044,  some  subparts  and  sections  of  the 
current  regulations  need  reorganizing  in 
order  to  make  them  easier  to  use  by 
operators  and  inspectors.  We  will 
expand  the  following  sections  to  include 
additional  requirements  for  illumination 
of  work  areas;  guarding  of  electrical 
equipment;  examination  and  testing  of 
high-voltage  circuit  breakers;  protection 
of  direct  current  circuits;  protection  of 
low-  and  medium-voltage  alternating 
current  circuits;  protection  of  electric 
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warning  and  equipment;  handling  of 
energized  trailing  cables  and  portable 
feeder  cables;  mine  maps;  ground 
control;  and  locations  for  explosives 
magazines.  Where  appropriate  we  will 
simplify  sections  and  delete  irrelevant 
provisions. 

Alternatives  Under  Consideration 

We  first  proposed  these  regulations  in 
January  1977.  The  proposal  would  revise 
all  the  safety  requirements  for  surface 
coal  mines  and  surface  areas  of 
underground  coal  mines.  MSHA  has 
evaluated  the  proposal  and  comments 
received  in  response  to  that  proposal. 
Three  alternatives  were  available;  First, 
to  develop  a  final  rule  based  on  the  1977 
proposal,  but  this  approach  would  have 
sacrificed  revisions  which  reflect  new 
technology  and  further  ■'ublic  comment 
on  these  revisions;  second,  to  separate 
the  1977  proposed  rule  into  several 
sections  such  as  electrical  and 
nonelectrical  safety  requirements.  This 
approach  would  allow  MSHA  to 
address  high  priority  areas  first  but 
would  diminish  our  ability  to  consider 
all  the  surface  safety  regulations  as  one 
cohesive  package.  Third,  to  repropose 
the  entire  Part. 

MSHA  has  decided  to  repropose  the 
entire  Part  as  described  above,  within 
the  framework  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  and  its 
requirements.  This  approach  will  allow 
MSHA  to  consider  all  its  surface  safety 
requirements  as  one  cohesive  unit 
within  the  context  of  the  new  Act,  which 
became  effective  in  March  1978. 

Summary  of  Benefits 

Sectors  Affected:  Surface  coal  mining 
and  surface  areas  of  underground  coal 
mining;  miners  who  work  in  these 
areas;  and  representatives  of  miners, 
which  according  to  Part  40  can  include 
any  person  or  organization  which 
represents  two  or  more  miners  at  a 
coal  or  other  mine. 

MSHA  expects  that  these  improved 
standards  will  help  reduce  fatalities  and 
injuries  of  miners.  This  reduction  in 
fatalities  and  injuries  will  decrease 
certain  costs  to  surface  mine  operators, 
e.g.,  productivity  lost  because  of 
accidents  and  lower  insurance 
premiums.  In  addition,  the  increased 
readability  of  the  standards  wilt  benefit 
mine  operators.  In  some  instances, 
specific  requirements  will  be  included  in 
the  standards  rather  than  incorporating 
other  documents  by  reference.  This  will 
provide  clarity  for  operators,  miners, 
and  their  representatives. 

In  1978  approximately  417  million  tons 
of  coal,  from  a  total  figure  of  660  million 
tons  mined,  was  taken  from  surface 


mines  and  we  expect  this  tonnage  to 
increase. 

Summary  of  Costs 

Sectors  Affected:  Surface  coal  mining 
and  surface  areas  of  underground  coal 
mining. 

When  we  first  proposed  these 
regulations  in  January  1977,  our 
economic  estimates  revealed  that  it 
would  cost  approximately  $44  million 
for  the  industry  to  comply  with  the 
proposal.  The  principal  costs  relate  to 
additional  equipment  purchases  to  meet 
requirements  for  low-resistance  portable 
feeder  cables;  protection  of  direct 
current  circuits;  guarding  of  high-voltage 
equipment;  examination  and  protection 
of  high-voltage  circuit  breakers; 
protection  of  low-  and  medium-voltage 
alternating  current  circuits;  illumination; 
guarding  of  electrical  equipment;  and 
protection  of  electric  wiring  and 
equipment.  The  1977  estimates  were  as 
follows:  illumination — $20  million; 
guarding  of  electrical  equipment — $16 
million;  protection  of  electric  wiring  and 
equipment — $2.2  million;  high-voltage 
circuit  breakers,  examination — $6 
million;  energized  trailing  cables — $.9 
million;  protection  of  direct  current 
circuits-^2.0  million;  guarding  of  high- 
voltage  equipment — $3.2  million;  and 
booms  and  masts,  warning  devices — 

$3.5  million. 

The  initial  estimate  does  not  take  into 
consideration  industry  expansion  and 
overall  cost  increases  caused  by 
inflation;  industry  costs  to  comply  may 
well  exceed  $50  million  in  the  first  year 
(1976  dollars).  Approximately  90  percent 
of  the  costs  are  associated  with  one¬ 
time  equipment  purchases.  Therefore, 
they  are  expected  to  decline  drastically 
for  the  second  year. 

Related  Regulations  and  Actions 

Internal:  MSHA  has  regulations 
setting  forth  requirements  for 
underground  coal  mines — 30  CFR  Part 
75.  MSHA  is  working  on  safety  and 
health  standards  for  construction  work 
on  mine  property — 30  CFR  Part  110. 
External:  None. 

Active  Government  Collaboration 
None 
Timetable. 

NPRM— July  30, 1980 

Public  Comment  Period — 60  days 

following  NPRM 

Public  Hearings — broken  up  by 

sections  of  proposal 

Regulatory  Analysis — will  accompany 

NPRM  beginning  90  days  after  close  of 

public  comment  period 

Final  Rule — 1982 


Available  Documents 

NPRM— 42  FR  2800,  January  13, 1977 
,  Comments  on  first  NPRM  (see  Agency 
Contact) 

Agency  Contact 

Frank  White,  Director 

Office  of  Standards,  Regulations  and 

Variances 

Mine  Safety  and  Health 
Administration 
4015  Wilson  Blvd.,  Room  631 
Arlington,  Virginia  22203 
(703)  235-1910 


DOL-MSHA 

Regulations  Setting  Forth 
Requirements  for  Safety  and  Health 
Training  for  Mine  Construction 
Workers  (30  CFR  Part  48) 

Legal  Authority 

Federal  Mine  Health  and  Safety  Act 
of  1977,  30  U.S.C.  §§  811,  815. 

Reason  for  Including  This  Entry 

The  Department  of  Labor  has  included 
this  entry  because  of  great  public 
interest  in  the  regulation. 

Statement  of  Problem 

Preliminary  industry  estimates  reveal 
that  there  are  approximately  70,000  to 
90,000  employees  engaged  in  mine 
construction  work  and  the  Bureau  of 
Labor  Statistics’  data  reveal  that 
construction  is  a  high  hazard  industry. 

In  1977,  based  upon  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  data,  the  incidence  of  accidents 
and  injuries  for  all  workers  in  the 
private  sector  was  9.3  per  100  full-time 
workers;  however,  it  was  15.5  per  100  for 
construction  workers.  The  Mine  Safety 
and  Health  Administration  (MSHA)  has 
no  separate  accident  and  injury 
statistics,  to  date,  for  construction 
workers  on  mine  property.  Section 
115(d)  of  the  1977  Federal  Mine  Safety 
and  Health  Act  requires  that  the 
Secretary  of  Labor  promulgate 
appropriate  standards  for  safety  and 
health  training  for  construction  workers. 
These  regulations  will  require  that  all 
construction  workers  on  mine  property 
be  appropriately  trained  by  their 
employers  in  the  safety  and  health 
hazards  of  their  jobs.  Such  training 
should  help  construction  employees 
avoid  accidents  in  the  mines,  thereby 
resulting  in  a  reduced  accident 
incidence  rate  for  construction  workers. 

Alternatives  Under  Consideration 

MSHA  is  considering  the  following 
alternatives:  what  amount  of  training  we 
will  require:  how  often,  if  there  is  a  need 
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for  refresher  training:  what  training  can 
be  substituted  for  that  which  the 
regulation  may  require.  MSHA  believes 
that  an  important  consideration  in  the 
development  of  the  regulation  will  be  to 
determine  exactly  what  kind  of  training 
is  currently  being  provided,  so  that 
appropriate  credit  can  be  given  for  such 
training  to  avoid  any  duplication  of 
industry  and  labor  training  effort. 

MSHA  is  engaging  in  consultations  with 
both  labor  and  industry  to  get  this 
information; 

Summary  of  BeneHts 

Sectors  Affected:  Mine  construction 
industry  and  employees;  mining 
industry,  miners,  and  representatives 
of  miners  (any  person  or  organization 
which  represents  two  or  more  miners 
at  a  coal  or  other  mine). 

MSHA  expects  that  these  regulations 
will  provide  a  strong  framework  for 
reducing  injuries,  illnesses,  and  fatalities 
which  are  associated  with  mine 
construction  work.  Our  long-term  goal  is 
to  reduce  measurably  the  hazards 
related  to  construction  in  the  mining 
workplace.  We  anticipate  that  the  15.5 
incidence  rate  previously  mentioned  can 
be  reduced  for  the  70,000  to  90,000 
construction  workers  on  mine  property. 

A  reduction  in  the  incidence  rate  will 
benefit  the  industry  in  the  form  of  higher 
productivity  and  lower  accident-related 
costs.  In  addition,  a  reduced  incidence 
rate  will  result  in  fewer  injuries, 
illnesses,  and  fatalities,  which  will 
benefit  construction  employees. 

Summary  of  Costs 

Sectors  Affected:  Mine  construction 
industry,  and  the  mining  industry. 
MSHA  is  developing  estimates  for  the 
costs  of  complying  with  these 
regulations.  Since  MSHA  is  only  in  the 
drafting  stage  with  respect  to  this 
regulation,  the  cost  estimates  will 
depend,  in  large  part,  upon  the  final 
make-up  of  the  regulation,  including 
categories  of  training  required,  hours  of 
training,  etc. 

Related  Regulations  and  Actions 

Internal:  The  Mine  Safety  and  Health 
Administration  is  developing  safety  and 
health  standards  for  construction  work 
on  mine  property — 30  CFR  Part  110.  The 
Mine  Safety  and  Health  Administration 
has  existing  mandatory  safety  and 
health  training  regulations  for  miners — 
30  CFR  Part  48.  The  Occupational  Safety 
and  Health  Administration  has 
construction  safety  and  health 
standards — 29. CFR  Part  1926,  and 
portions  of  29  CFR  Part  1910,  some  of 
which/equire  training.  MSHA  is 
developing  regulations  which  set  forth 
criteria  for  identifying  those 


independent  contractors  who  will  be 
operators  within  the  meaning  of  3(d)  of 
the  Mine  Act — 30  CFR  Part  45. 
External:  None. 

Active  Government  Collaboration 
None 
Timetable 

ANPRM — ^December  1980 
NPRM— 1981 

Regulatory  Analysis — we  are  unsure 
at  this  time  if  we  will  prepare  one 

Available  Documents 
None 

Agency  Contact 

Frank  A.  White,  Director 

Office  of  Standards,  Regulations  and 

Variances 

Mine  Safety  and  Health  . 
Administration 

4015  Wilson  Boulevard,  Room  631 
Arlington,  Virginia  22203 
(703)  235-1910 
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Requirements  for  Construction  and 
Maintenance  of  impounding  Structures 
and  Tailings  Piles  at  Metal  and 
Nonmetal  Mines  (30  CFR  Parts  55.20- 
10*,  56.20-10*,  and  57.20-10*,  and  New 
Parts  not  yet  Specified). 

Legal  Authority 

Federal  Mine  Health  and  Safety  Act 
of  1977,  30  U.S.C.  §  811. 

Reason  for  Including  This  Entry 

The  Mine  Safety  and  Health 
Administration  (MSHA)  thinks  these 
regulations  are  important  because 
current  regulations  are  inadequate  to 
ensure  safe  construction  and 
maintenance  of  metal  and  nonmetal 
waste-impounding  structures.  We 
expect  the  regulation  to  have  a  major 
cost  impact  as  defined  in  E.0. 120M  on 
the  industry. 

Statement  of  Problem 

There  are  approximately  680  metal 
and  nonmetal  tailings  dams  in  the 
United  States.  Based  upon  a  recent 
survey,  MSHA  estimates  that  15  to  20 
percent  of  the  existing  structures  pose 
some  form  of  potential  hazards,  which 
might  result  in  loss  of  life  to  both 
workers  at  the  mines  and  members  of 
the  public  or  damage  to  the 
environment.  We  developed  and 
published  improved  standards  governing 
impoundments  and  waste  piles  at  coal 
mines  following  the  coal  mine  dam 
failure  at  Buffalo  Creek  in  1972,  which 
resulted  in  many  injuries  and  fatalities. 
However,  because  of  recent  waste  dam 


failures  at  metal  and  nonmetal  mines 
and  the  continuous  potential  for  loss  of 
life,  MSHA  decided  that  there  is  a 
problem  related  to  the  construction  of 
new  and  existing  impounding  structures 
and  that  improved  standards  are 
necessary.  MSHA  anticipates  that  these 
improved  standards  will  result  in  a 
reduction  of  injuries  at  the  mine  site, 
and  will  minimize  the  chances  of  water 
and  waste  from  the  ore  spilling  over  into 
the  surrounding  public  environment,  and 
creating  the  possibility  for  physical 
damage  to  the  land  and  health  damage 
to  its  occupants. 

Alternatives  Under  Consideration 

MSHA  has  considered  the  following 
major  alternatives: 

(1)  The  manner  in  which  we  will 
require  metal  and  nonmetal  operators  to 
construct  new  dams,  i.e.,  how  they 
should  be  designed  and  the  materials 
used  in  construction.  The  type  and 
specificity  of  requirements  for  these 
structures  will  affect  the  cost  of  the 
industry  to  comply.  Although  structures 
will,  of  course,  have  to  vary  depending 
upon  the  nature  and  geography  of  the 
mine  being  served,  and  the  type  of 
waste  product  involved,  requirements 
which  are  specific  and  yet  allow  for 
operator  flexibility  could  possibly  result 
in  more  consistent  enforcement  by 
MSHA  and  greater  miner  safety.  In 
other  words,  these  requirements  will 
give  operators  better  notice  of  what 
their  responsibilities  are  with  respect  to 
waste  dams,  and  MSHA  inspectors  will 
have  better  guidelines  upon  which  to 
base  citations  for  violations. 

(2)  Whether  or  not  there  will  be  a 
delayed  effective  date  to  allow  existing 
facilities  to  comply. 

(3)  Whether  certain  existing  facilities 
will  be  exempted  from  or  receive  special 
treatment  under  the  new  requirements. 

It  might  be  feasible  to  include  a 
grandfather  clause  in  the  regulation 
which  will  exempt  certain  existing 
facilities  from  the  requirements  of  the 
standard. 

(4)  Whether  metal  and  nonmetal 
operators  will  have  to  submit  plans  for 
the  construction  of  waste  and 
impoundment  structures.  These  plans 
would  be  approved  by  the  appropriate 
Department  of  Labor  Metal  and 
Nonmetal  Mine  Safety  and  Health 
District  Manager.  This  requirement 
would  increase  the  paperwork  burden 
on  the  affected  industry;  however,  it 
would  ensure  that  all  new  facilities  are 
constructed  in  the  proper  manner. 

(5)  What  the  applicability  will  be  of 
the  Department  of  Army’s  Corps  of 
Engineers’  requirements  related  to 
impounding  construction. 
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(6)  Whether  to  allow  the  existing 
regulation  to  remain  in  its  very  general 
form,  and  do  nothing  at  all.  At  this  time, 
it  appears  that  this  alternative  would 
not  do  anything  to  help  solve  the 
problem.  Because  the  existing  regulation 
contains  no  general  guidelines  or 
performance  standards,  the  quality  of 
waste  dams  vary  greatly, 

MSHA  is  considering  whether  to 
appoint  an  advisory  committee 
composed  of  members  from  labor, 
industry,  and  the  public  to  review  these 
and  other  related  issues  in  order  to 
arrive  at  the  best  approach  possible  to 
alleviating  the  present  problem. 

Summary  of  Benefits 

Sectors  Affected:  Miners  working  in 
mines  having  waste  dams;  persons 
who  live  in  close  proximity  to  such 
mines:  the  mining  industry;  the 
general  public;  and  State  and  local 
governments. 

Although  there  are  no  current 
statistics  on  the  number  of  injuries 
resulting  from  dam  failures  at  metal  and 
nonmetal  mines,  the  dam  failure  at  the 
Buffalo  Creek  coal  mine  killed  123 
persons  and  left  thousands  in  the 
surrounding  community  homeless.  Four 
metal  and  nonmetal  failures  have 
caused  damage  to  the  surrounding 
public  environment:  wastewater  and 
mud  were  released  not  only  into  the 
land,  but  also  into  the  source  of  the  local 
water  supply.  We  anticipate  that  this 
regulation,  in  whatever  form  we  propose 
it,  will  reduce  injuries,  fatalities,  and 
environmental  damage  associated  with 
dam  failures  by  setting  forth  more^ 
stringent  requirements  for  waste  dam 
construction. 

Summary  of  Costs 

Sectors  Affected:  Metal  and  nonmetal 
mining  industry  (but  not  fuels);  States 
and  localities  which  conduct  mining 
activities:  miners:  and  representatives 
of  miners  (any  person  or  organization 
which  represents  two  or  more  miners 
at  a  coal  or  other  mine). 

MSHA  is  in  the  process  of  developing 
data  about  the  economic  impact  on  the 
metal  and  nonmetal  mining  industry. 
The  final  cost  estimates  will  have  to 
take  into  consideration  vast  differences 
in  types  of  mines,  types  and  amounts  of 
waste  products  involved,  and  the 
geographical  terrain.  In  addition,  the 
extent  to  which  existing  facilities  can 
comply  with  the  regulation  with  only 
minor  changes  will  affect  the  cost.  We 
have  prepared  a  request  for  proposals 
notice  in  order  to  negotiate  a  contract 
with  a  consultant  organization  to 
determine  the  economic  impact  of  these 
regulations.  This  will  assist  in  our 


decision  to  proceed  with  the  regulations 
in  their  present  form.  We  do  expect 
them  to  qualify  as  a  major  regulation 
under  the  cost  criterion  of  E.0. 12044, 
and  the  Department  of  Labor’s 
Guidelines  for  Improving  Government 
Regulations  (44  FR  5570,  January  26, 
1979).  Operators  of  metal  and  nonmetal 
mines  which  have  waste  dams  would  be 
most  affected  by  the  costs  of  the 
regulation.  We  are  also  preparing  a 
preliminary  risk  assessment  of  the 
currently  prevailing  situation  with 
regard  to  impounding  structures,  and  we 
will  obtain  more  detailed  information 
from  the  contract. 

Related  Regulations  and  Actions 

Internal:  The  Mine  Safety  and  Health 
Administration  currently  has  surface 
coal  mine  safety  standards  for  refuse 
piles— 30  CFR  77.214-217.  The  Mine 
Safety  and  Health  Administration  has 
existing  metal  and  nonmetal  safety 
standards  which  regulate  waste  piles — 
30  CFR  55.20-10;  30  CFR  56.20-10;  30 
CFR  57.20-10. 

External:  The  Department  of  the  Army 
has  authority,  through  the  Corps  of 
Engineers,  to  regulate  dams  and  their 
.construction  under  P.L.  92-367,  86  Stat. 
506-507.  The  Department  of  the  Interior, 
Office  of  Surface  Mining,  has  authority 
to  regulate  coal  mine  dams  and  waste 
piles  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  P.L.  95-87, 
91  Stat.  445. 

Active  Government  Collaboration 
None 
Timetable 

ANPRM — September  30, 1980 
NPRM— March  30, 1980 
Public  Comment  Period — March  30-May 
30, 1981 

Public  Hearing — September  30, 1981 
Final  Rule — January  30, 1982 
Regulatory  Analysis — will  accompany 
NPRM 

Available  Documents 
None 

Agency  Contact 

Frank  A.  White,  Director 
Office  of  Standards,  Regulations  and 
Variances 

Mine  Safety  and  Health 

Administration 

4015  Wilson  Blvd.,  Room  631 

Arlington,  Virginia  22203  (703)  235- 

1910 
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Review  of  Safety  and  Health 
Standards  Applicable  to  Metal  and 
Nonmetal  Mining  and  Milling 
Operations  (30  CFR  Parts  55,  56,  and 
57*) 

Legal  Authority 

Federal  Mine  Health  and  Safety  Act 
of  1977,  30  U.S.C.  §  811. 

Reason  for  Including  This  Entry 

‘The  Mine  Safety  and  Health 
Administration  (MSHA)  believes  this 
rule  is  important  because  it  is  a  major 
review  of  all  standards  affecting  the 
metal  and  nonmetal  mines. 

Statement  of  Problem 

One  of  the  goals  which  MSHA  has  set 
and  communicated  to  the  mining 
community  is  to  undertake  a  thorough 
review  of  all  the  agency’s  safety  and 
health  standards.  MSHA  committed 
itself  to  a  review  of  all  existing  metal 
and  nonmetal  standards  when  it 
published  the  final  rule  on  August  17, 
1979,  converting  its  former  metal  and 
nonmetal  advisory  standards  to 
mandatory  standards.  That  document 
stated  that  “MSHA  intends  to  conduct  a 
comprehensive  study  of  all  the  health 
and  safety  standards  contained  in  30 
CFR  Parts  55,  56,  and  57  in  order  to 
assess  their  continued  applicability  and 
effectiveness.”  More  specifically,  MSHA 
is  undertaking  this  review  in  order  to 
update  and  upgrade  existing  standards 
and  to  consider  eliminating, 
consolidating,  clarifying,  simplifying,  or 
reorganizing  provisions  where 
appropriate.  MSHA’s  review  will  also 
cover  changes  in  technology  and 
economic  conditions  and  other  factors 
which  affect  the  applicability  of  existing 
standards. 

Alternatives  Under  Consideration. 

MSHA  is  open  to  suggestions  from  the 
mining  community  and  interested  public. 
The  agency  published  an  ANPRM  (45  FR 
19267,  March  25, 1980),  and  solicited 
public  comment  on  problems  related  to 
existing  standards  and  on  the  order  in 
which  MSHA  should  review  the 
standards.  This  rulemaking  project  will 
cover  all  of  the  safety  and  health 
standards  included  in  Parts  55,  56,  and 
57,  which  is  divided  into  sections 
relating  to  such  areas  as  fire  prevention 
and  control;  storage,  transportation  and 
use  of  explosives;  use  of  equipment:  and 
electricity. 

Current  standards  may  need  to  be:  (1) 
reorganized  to  facilitate  their  use  by  the 
metal  and  nonmetal  mining  community, 
(2)  simplified  and  clarified  so  that  they 
can  be  easily  understood:  (3)  deleted  if 
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outdated,  duplicative  or  overlapping 
with  other  MSHA  standards.  Other 
standards  may  no  longer  be  applicable 
because  of  changes  in  technology  In 
addition,  it  might  be  helpful  to  the  metal 
and  nonmetal  miping  community  to 
include  a  more  detailed  index,  with 
cross-referencing  to  other  MSHA 
standards,  as  well  as  other  style  and 
format  changes. 

Summary  of  Benefits 

Sectors  Affected:  Metal  and  nonmetal 
mining  industry  (except  fuel):  and 
miners  in  these  industries. 

This  review  will  benefit  the  metal  and 
nonmetal  mining  community  because  it 
will  result  in  improved  safety  and  health 
standards.  In  addition,  we  will  revise  or 
revoke  outdated  standards:  clarify  those 
standards  which  are  confusing:  and 
delete  standards  which  overlap.  These 
actions  will  make  it  easier  for  metal  and 
nonmetal  operators  to  comply  with 
MSHA’s  standards.  In  addition,  a 
deletion  of  duplicafive  and  outdated 
standards  may  result  in  a  reduction  of 
operator  costs  associated  with 
compliance. 

Summary  of  Costs 

Sectors  Affected:  Metal  and  nonmetal 
mining  industry. 

Because  MSHA  is  in  the  initial  stages 
of  reviewing  this  regulation,  we  do  not 
know  if  there  will  be  any  additional 
costs  placed  upon  mine  operators. 

Related  Regulations  and  Actions 

Internal:  All  existing  standards 
covering  Parts  55,  56,  and  57,  as  of 
January  1, 1980. 

External:  None 

Active  Government  Collaboration 
None 
Timetable 

Notice  of  MSHA  decision  of 
priorities — September  30, 1980 
MSHA  will  establish  further  steps  and 
timetables  for  this  rulemaking  process 
in  its  decision  notice 
Regulatory  Analysis — 

Available  Documents 

All  existing  standards  in  30  CFR  Parts 
55,  56,  and  57,  as  of  January  1, 1980 
ANPRM  (45  FR  19267-68,  March  25. 
1980) 

Public  comments  received  in  response 
to  ANPRM  (see  Agency  Contact) 

.Agency  Contact 

Frank  A.  White,  Director 

Office  of  Standards,  Regulations  and 

Variances 

Mine  Safety  and  Health 
Administration 


Safety  and  Health  Standards  for 
Construction  Work  at  All  Surface 
Mines  and  Surface  Areas  of 
Underground  Mines  (30  CFR  Part  110) 


Federal  Mine  Health  and  Safety  Act 
of  1977,  30U.S.C.  §  811. 


Construction  work  at  the  Nation's 
surface  mines  and  surface  areas  of 
underground  mines  constitutes 
approximately  10  to  15  percent  of  total 
construction  activity  and  exposes 
approximately  70,000  to  90,000  persons 
per  year  to  safety  and  health  hazards 
associated  with  construction.  In  1977, 
based  upon  Occupational  Safety  and 
Health  Administration  (OSHA)  data,  the 
incidence  of  accidents  and  injuries  fo" 
all  workers  in  the  private  sector  was  9.3 
per  100  full-time  workers:  however  it 
was  15.5  for  construction  workers.  In 
addition,  although  the  Mine  Safety  and 
Health  Administration  (MSHA)  has  no 
separate  accident  and  injury  statistics, 
to  date,  for  construction  workers  on 
mine  property  we  do  know  that  of  the 
136  fatalities  which  occurred  at  metal 
and  nonmetal  mines  in  1978,  eight  were 
related  to  construction.  MSHA  is 
currently  in  the  process  of  developing 
complete  injury  illness,  and  fatality 
data  for  construction  workers  on  mine 
property 

Prior  to  March  9. 1978,  construction 
contractors  performing  work  at  metal 
and  nonmetal  mines  were  subject  to 
OSHA  s  construction  standards.  On  that 
date,  the  Mining  Enforcement  and 
Safety  Administration,  which  was 
transferred  from  the  Department  of  the 
Interior  to  the  Department  of  Labor 
became  MSHA  and  assumed 
jurisdiction  over  industry  working  on  all 
surface  mine  property  If  MSHA  does 
not  publish  comprehensive  regulations 
which  address  the  hazards  associated 
with  all  phases  of  construction  work, 
protection  will  be  inadequate  for  this 
important  segment  of  the  construction 
industry 


MSHA  has  circulated  for  public 
comment  an  ANPRM  which  contained 
virtually  all  of  OSHA  s  current 


requirements  related  to  construction. 
Requirements  for  personal  protective 
equipment,  fire  protection,  welding  and 
cutting,  steel  erection,  excavation, 
trenching,  shoring,  and  blasting  are 
included.  This  alternative,  endorsed  by 
the  majority  of  those  commenting  on  the 
ANPRM,  will  provide  the  least 
disruption  to  that  portion  of  the  industry 
which,  prior  to  March  9, 1978  was 
subject  to  the  jurisdiction  of  OSHA 
while  working  on  surface  mine  property. 

Other  alternatives  include; 

(1)  Which  edition  of  the  American 
Conference  of  Governmental  Industrial 
Hygienists’  “Threshold  Limit  Values  of 
Airborne  Contaminants"  should  be 
incorporated  into  the  standard 
governing  exposure  of  employees  to 
gases,  vapors,  fumes,  dusts,  and  mists  at 
construction  sites.  OSHA  uses  the  1970 
edition,  but  the  1978  edition  is  more 
current,  and  imposes  more  stringent 
requirements,  resulting  in  reduced 
employee  exposure  to  seme 
contaminants. 

(2)  The  substitution  of  certain 
requirements  (e.g.,  a  requirement  that  all 
electrical  work  be  performed  by 
qualified  and  certified  persons),  from  30 
CFR  Parts  71  and  77  regarding 
construction  activities,  for  related  ones 
of  OSHA  s.  This  would  retain  certain 
practices  currently  existing  at  coal  mine 
construction  sites. 


Sectors  Affected:  Mine  construction 
industry  and  employees:  the  mining 
industry  miners,  and  representatives 
of  miners  (any  person  or  organization 
which  represents  two  or  more  miners 
at  a  coal  or  other  mine).  • 

The  use  of  OSHA  s  standards  will 
minimize  disruption  of  the  construction 
industry.  Use  of  updated  threshold  limit 
values  for  airborne  contaminants  would 
potentially  decrease  the  incidence  of 
occupational  illness  and  its  attendant 
costs. 


Sectors  Affected:  Mine  construction 
industry  and  mining  industry. 

MSHA  IS  developing  the  estimates  for 
the  costs  to  industry  of  complying  with 
these  regulations.  Although  these  are 
new  regulations  for  MSHA.  they  will  not 
represent  new  requirements  for  a  large 
segment  of  the  construction  industry  for 
the  following  reason.  Prior  to  the 
effective  date  of  the  Federal  Mine  Safety 
and  Health  Act  of  197’^  all  construction 
activity  in  metal  and  nonmetal  mines 
which  was  not  undertaken  by  the 
operator  was  subject  to  OSHA  s 
jurisdiction.  This  was  by  far  the  largest 
portion  of  construction  work  at  metal 


Reason  for  Including  This  Entry 

The  Department  of  Labor  (DOL) 
believes  there  is  significant  public 
interest  in  this  regulation. 

Statement  of  Problem 


Alternatives  Under  Consideration 


Legal  Authority 


Summary  of  Benefits 


Summary  of  Costs 
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and  nonmelal  mines.  Thus,  construction 
contractors  working  at  metal  and 
nonmetal  mines  had  to  comply  with 
OSHA  s  construction  standards. 

All  construction  on  coal  mine  property 
was  subject  to  the  jurisdiction  of  the 
Mining  Enforcement  and  Safety 
Administration,  this  agency’s 
predecessor.  Because  MSHA’s  draft 
standards  are.  in  large  part.  OSHA  s 
current  construction  regulations,  these 
standards  will  have  a  minimum  impact 
on  the  methods  by  which  construction 
contractors  do  business,  and  no  new 
areas  will  be  regulated.  However,  if 
MSHA  does  decide  to  incorporate  the 
latest  edition  of  the  “Threshold  Limit 
Values  of  Airborne  Contaminants." 
there  could  be  increased  costs 
associated  with  reduced  employee 
exposure  levels. 

Related  Regulations  and  .Actions 

Internal:  The  Mine  Safety  and  Health 
Administration  currently  has  coal  mine 
surface  construction  regulations — 30 
CFR  Part  77.  The  Occupational  Safety 
and  Health  Administration  has 
regulations  which  govern  construction 
activity — 29  CFR  1926.  and  portions  of 
29  CFR  1910.  MSHA  is  coordinating  all 
aspects  of  this  rulemaking  with  OSHA. 
MSHA  has  proposed  regulations  which 
set  forth  criteria  for  identifying  those 
independent  contractors  who  will  be 
operators  within  the  meaning  of 
§  3(d)  of  the  1977  Act— 30  CFR  45. 
MSHA  is  also  drafting  regulations 
setting  forth  requirements  for  safety  and 
health  training  for  mine  construction 
workers — 30  CFR  Part  48. 

External:  .None. 

Active  Government  Collaboration. 

None 

Timetable 

NPRM — September  30. 1980 
Public  Comment  Period — 60  days  after 
NPRM  Public  Hearings — November- 
December  1980.  Various  locations  to 
be  announced. 

Final  Rule — June  1981  Regulatory 
Analysis — undecided 

Available  Documents 

ANPRM — 44  FR  52258,  September  4, 
1979 

Comments  received  in  response  to 
ANPRM  (available  through  Agency 
Contact) 

OSHA  Standards — 44  FR  8575, 
February  9.  1979.  and  44  FR  20940,  April 
6,  1979 

Agency  Contact 

Frank  A.  White.  Director 

Office  of  Standards,  Regulations  and 

Variances 


Mine  Safety  and  Health 
Administration. 

4015  Wilson  Boulevard.  Room  631 
Arlington.  Virginia  22203 
(703)  235-1910 


DOL-OCCUPATIONAL  SAFETY  AND 
HEALTH  ADMINISTRATION 

Chemical  Substance  Identification 
(Labeling) 

Legal  Authority 

Occupational  Safety  and  Health  Act 
of  1970.  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  believes  this 
proposed  regulation  is  extremely 
important  because  it  will  allow 
employees  to  identify  the  chemical* 
substances  and  know  the  workplace 
hazards  to  which  they  are  exposed, 
thereby  enabling  them  to  take  actions  to 
better  protect  themselves  from  these 
hazards. 

Statement  of  Problem 

Approximately  20  million  American 
workers  are  currently  exposed  to  toxic 
chemicals  where  they  work.  A  1972 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  survey 
found  85,000  trade  name  products  that 
are  commonly  used  in  the  workplace.  In 
90  percent  of  the  cases  neither  employer 
nor  employee  knew  the  identity  of  the 
chemicals  or  the  hazards  of  these 
products.  The  rapid  proliferation  of  new 
chemicals  increases  the  number  of 
substances  found  in  the  workplace,  and 
consequently  increases  the  number  of 
substances  with  which  employees  may 
be  unfamiliar.  Without  provisions  for 
chemical  identification,  workers  do  not 
know  what  chemicals  they  are  using  and 
are  unaware  of  the  potential  hazards. 
Thus,  employees  are  less  able  to 
properly  protect  themselves  or  seek 
adequate  protection  from  their 
employers.  Furthermore,  if  chemicals  in 
the  workplace  are  not  appropriately 
identified,  it  is  difficult  to  determine 
which  chemicals  are  responsible  when 
occupational  diseases  occur. 

Alternatives  Under  Consideration 

The  agency  is  currently  considering 
five  major  alternatives: 

(A)  Issue  a  regulation  based 
essentially  on  the  recommendations  in 
the  report  of  the  OSHA  Standards 
Advisory  Committee  on  Hazardous 
Materials  Labeling  which  was  convened 
in  1974.  The  regulation  would  include 
provisions  applying  to  virtually  all 
hazardous  or  toxic  chemicals  requiring 
container  labeling,  chemical 


identification  lists  (compilations  of  all 
hazardous  chemicals  in  a  given 
workplace),  material  safety  data  sheets 
(brief  papers  containing  pertinent 
information  on  the  identified  hazards), 
and  employee  training.  Th.s  alternative 
would  be  the  most  comprehensive,  but 
also  the  most  expensive  approach. 

(B)  Delete  employee  training 
provisions  from  alternative  (A)  to 
reduce  the  economic  impact  of  the 
regulation  on  employers.  This 
alternative  would  remove  the 
mechanism  that  would  ensure  that 
workers  will  understand  the  information 
provided  by  labeling  and  material  safet\ 
data  sheets. 

(C)  Issue  a  regulation  that  would  onh 
apply  to  workplaces  that  are  directly 
involved  in  the  manufacture,  reaction, 
processing,  formulation,  or  storage  of 
chemicals.  This  alternative  is  based  on 
the  assumption  that  workers  in  the 
chemical  industries  have  the  greatest 
potential  for  serious  exposures  to 
chemical  substances.  The  overall  costs 
of  the  regulation  would  be  reduced  by 
limiting  the  scope  of  the  standard  to 
these  industries.  However,  there  are  a 
substantial  number  of  workers 
employed  in  other  industries  which  use 
chemical  substances,  and  are  thus 
exposed  to  significant  concentrations  of 
these  substances.  By  narrowing  the 
scope  of  the  standard  to  the  chemical 
industries,  these  additional  workers 
would  not  be  afforded  adequate 
protection,  although  they  would  be 
exposed  to  the  same  recognized 
hazards. 

(D)  Promulgate  a  regulation  which 
would  apply  only  to  those  chemicals 
which  have  already  been  regulated  or 
classified  as  recognized  hazards  by 
other  Federal,  private,  or  international 
organizations.  Although  workers  are 
exposed  to  a  large  number  of  toxic  or 
hazardous  substances  in  the  course  of 
their  employment,  private  or 
governmental  organizations  have 
estab.ished  regulations  or  voluntary 
permissible  exposure  limits  for  only  a 
relatively  small  percentage  of  these 
substances.  By  narrowing  the  scope  of 
the  standard  to  these  “recognized 
hazards.”  the  cost  of  the  regulation 
would  be  reduced.  However,  this 
approach  would  eliminate  regulation  of 
many  substances  for  which  there  is 
evidence  that  exposure  may  present  a 
hazard,  although  they  have  not  been 
specifically  considered  a  "recognized 
hazard”  by  any  organization.  Thus,  this 
alternative  would  severely  limit  the 
benefits  of  employee  protection  which 
will  result  from  the  standard. 

(E)  Promulgate  a  regulation  jointly  or 
in  coordination  with  the  Environmental 
Protection  Agency  (EPA).  In  order  to 
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implement  the  requirements  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA  is 
planning  to  issue  regulations  concerning 
warning  of  hazardous  or  toxic 
substances.  OSHA  and  EPA  are 
exploring  the  possibility  of  issuing  a 
joint  or  coordinated  rulemaking.  This 
would  have  the  advantage  of  avoiding 
duplicative  requirements  imposed  on 
employers  and  inconsistent  labeling 
practices. 

The  regulatory  mandates  of  TSCA  and 
the  Occupational  Safety  and  Health  Act 
are  complementary.  OSHA  has 
jurisdiction  for  the  protection  of 
employees,  while  EPA  governs  the 
distribution  of  the  products  in 
commerce.  Although  the  contents  of  the 
rulemakings  have  not  been  finally 
determined,  it  is  expected  that  the  two 
agencies  will  divide  the  responsibility 
for  requirements  of  a  comprehensive 
chemical  substance  identification  rule. 
For  example,  OSHA  may  require  that 
employers  disclose  the  identity  of 
chemical  substances  in  the  workplace  to 
employees,  while  EPA  may  require  that 
hazard  warnings  be  applied  to 
containers.  Thus,  each  agency’s 
individual  rulemaking  would  be  limited, 
but  comprehensive  coverage  would  be 
provided  through  joint  implementation 
of  the  two  regulations. 

OSHA  currently  regards  alternative 
(E)  as  the  most  desirable  because  it 
would  provide  employees  with  the 
necessary  information  without  requiring 
duplication  of  regulation  by  government 
agencies. 

Summary  of  Benefits 

Sectors  Affected:  Workers  and 
establishments  in  all  industries  which 
produce,  use,  or  otherwise  come  in 
contact  with  hazardous  chemicals, 
particularly  manufacturing  and 
construction. 

This  regulation  will  directly  affect 
workers  and  employers  in 
manufacturing  and  construction 
establishments  which  produce  or  use 
hazardous  chemicals.  (Standard 
Industrial  Classification  [SIC]  Codes  15 
through  39.)  Establishments  and 
employees  in  other  industries  not 
required  to  comply  with  the  standard 
{for  example,  in  retail  trade  or  services) 
will  also  benefit  from  this  regulation 
because  they  will  receive  products  on 
which  the  chemical  hazards  will  be 
identified. 

The  most  important  direct  benefit  of 
the  standard  or  its  alternatives  is  the 
information  which  they  will  provide  to 
workers  exposed  to  toxic  and  hazardous 
chemicals.  Although  the  private  market 
does  supply  some  information  on 
chemical  hazards,  there  is  clear 
evidence  that  it  is  of  insufficient  quality 


and  quantity.  In  the  absence  of 
additional  regulation,  there  will  continue 
to  be — as  there  have  been  in  the  past — 
substantial  numbers  of  injuries  and 
illnesses  due  to  workers’  lack  of 
knowledge  of  the  hazards  present  in  the 
workplace. 

The  ultimate  purpose  of  the  regulation 
is  to  provide  information  to  the  worker 
which  can  be  used  to  identify  potential 
hazards  and  enable  the  worker  to  take 
steps  to  avoid  or  minimize  his 
exposures.  In  addition,  this  information 
can  be  used  by  the  worker  to  alert  his  or 
her  physician  to  the  potential  cause  of 
observed  health  effects. 

Unmeasurable  direct  benefits  of  the 
various  alternatives  under  consideration 
are  the  improvements  in  workplace 
health  and  safety  which  will  result.  With 
the  added  information  which  the 
standard  will  provide,  workers  will  be 
likely  to  work  more  safely  and  be  more 
inclined  to  use  personal  protective 
devices.  Employers  will  discover  the 
existence  of  previously  unknown 
hazards  which,  in  some  cases,  may  be 
easily  reduced.  Nonhazardous  or  less 
hazardous  products  may  be  substituted 
for  hazardous  ones,  and  labor  market 
pressures  which  the  added  information 
will  engender  are  likely  to  provide 
incentives  for  employers  to  invest  in 
health  and  safety  programs  and 
equipment,  and  to  develop  safer 
substances  and  control  techniques. 

Indirect  benefits  of  the  regulation  or 
its  alternatives  are  likely  to  be 
considerable,  but  they  are 
unmeasurable.  Workers’  families  and 
relatives  will  benefit  because  of  reduced 
medical  care  costs  (including 
hospitalization  and  physician  services), 
and  reduced  pain  and  suffering.  Quicker 
medical  diagnoses  will  also  occur  when 
physicians  are  able  to  discover  the 
actual  chemical  identification  of 
workplace  hazards.  Recordkeeping  will 
similarly  improve  diagnoses  where 
workplace  diseases  have  long  latency 
periods  and  will  provide  valuable 
information  to  improve  epidemiological 
research.  Finally,  reduced  absenteeism 
and  a  clean  workplace  may  contribute 
to  production  gains. 

Additional  indirect  benefits  include  a 
reduction  in  the  likelihood  and  severity 
of  low  probability,  but  spectacular, 
chemically  caused  disasters.  For 
example,  the  polybrominated  biphenyl 
(PBB)  tragedy  in  Michigan  might  have 
been  prevented  had  this  standard  been 
in  effect  at  the  time. 

Summary  of  Costs 

Sectors  Affected:  Establishments  in 

manufacturing  and  construction  (SIC 

Codes  15  through  39)  which  produce 

or  use  hazardous  chemicals;  and  users 


of  goods  produced  by  these 

establishments. 

The  direct  costs  of  the  standard 
include  one-time  administrative 
expenses  of  identifying,  listing,  and 
recording  information  on  existing 
hazardous  substances.  Capital  costs  will 
be  minor  and  will  consist  of  a  small 
amount  of  information-processing 
equipment  which  some  firms  will 
purchase.  There  will  also  be 
considerably  smaller  ongoing  costs  of 
updating  the  information  system  as  new 
information  is  discovered,  new 
chemicals  are  added  to  lists,  new  labels 
are  discovered,  lists  are  updated,  and  so 
on.  OSHA  is  in  the  process  of  estimating 
the  costs  for  the  various  regulatory 
options.  As  yet,  however,  no  overall 
estimate  of  total  direct  compliance  costs 
are  available  for  any  of  the  regulatory 
alternatives. 

Potential  indirect  costs  could  include 
the  following.  Chemical  identification 
may  disclose  some  industry  trade 
secrets.  If  so,  there  is  a  potential  for 
adverse  impacts  on  industry  research 
and  development  expenditures  and 
hence  upon  innovation.  There  may  be 
price  increases  for  products  containing 
or  produced  with  hazardous  substances 
both  because  of  the  direct  costs  of 
identification  and  labeling  and  also 
because  the  information  provided  by  the 
standard  may  force  firms  to  pay 
additional  wages  for  hazardous  work  or 
induce  them  to  make  additional 
investments  in  health  and  safety 
equipment  or  training.  The  standard 
may  also  have  an  adverse  competitive 
impact  on  small  producers  or  users  of 
hazardous  substances,  and  on  low- 
volume  hazardous  substance  products. 
Because  there  are  substantial  overhead 
costs  involved  in  identification,  low- 
volume  products  and  small  Firms, 
especially  those  without  data-processing 
capabilities,  could  suffer  competitive 
harm.  OSHA  does  not  currently  have 
estimates  on  the  magnitude  of  any  of 
these  potential  costs. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  A  hazard-warning 
regulation  authorized  by  the  Toxic 
Substances  Control  Act  of  1976  is 
currently  under  development  by  EPA. 
The  regulation  would  require  hazard 
warnings  on  all  containers  distributed  in 
commerce.  EPA,  under  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act,  also  has  regulations  requiring  the 
labeling  of  pesticides.  The  Department 
of  Transportation  (DOT),  Food  and  Drug 
Administration  (FDA),  and  the 
Consumer  Product  Safety  Commission 
(CPSC)  all  have  labeling  regulations. 
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dot’s  regulations  pertain  to  the  bulk 
shipment  of  hazardous  goods.  They  have 
published  an  NPRM  (44  FR  32972,  June  7, 
1979)  for  the  display  of  identification 
numbers  for  hazardous  materials  to 
improve  emergency  response  capability. 
FDA  and  CPSC  regulations  pertain  to 
products  for  consumer  consumption. 

Active  Government  Collaboration 

OSHA  and  the  Environmental 
Protection  Agency  (EPA)  are 
cooperating  in  the  development  of  this 
hazard  warning  rule.  In  addition,  OSHA 
is  actively  participating  in  the 
Interagency  Regulatory  Liaison  Group 
(IRLG)  and  its  Labeling  Task  Force  to 
assure  that  the  provisions  of  this  rule  do 
not  conflict  with  the  existing  regulations 
of  other  agencies. 

Timetable 

NPRM — June  1980 
Regulatory  Analysis — ^June  1980 
Public  comment  period — following 
NPRM 

Final  Rule — early  1981 

Available  Documents 

ANPRM— 42  FR  5372,  January  28, 1977 
“A  Recommended  Standard  ...  An 
Identification  System  for  Occupationally 
Hazardous  Materials,”  (HEW-NIOSH, 
Publication  Number  75-126) 

Public  docket  of  the  record  of 
rulemaking  on  chemical  labeling  (OSHA 
Docket  H-022) 

These  documents  are  available  for 
review  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  S-6212, 

200  Constitution  Avenue,  N.W. 
Washington,  D.  C.  20210. 

Agency  Contact 

Dr.  Flo  H.  Ryer,  Director 

Office  of  Special  Standards  Programs 

Department  of  Labor — OSHA 

Washington,  D.C.  20210 

(202)  523-7174 


DOL-OSHA 

Generic  Standard  for  Occupational 
Exposure  to  Pesticides  During 
Manufacture  and  Formuiation  (29  CFR 
Part  1910) 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  determined 
that  regulation  is  necessary  for  the 
immediate  protection  of  workers 
employed  in  the  manufacture  and 
formulation  of  pesticides.  Numerous 
incidents  of  harmful  employee 


exposures  to  a  variety  of  pesticides  have 
already  been  recorded  in  these 
industries.  The  large  number  of 
pesticides  being  produced  in  this 
country,  as  well  as  the  broad  range  of 
toxic  effects  they  produce,  suggests  that 
there  is  a  potential  for  continuing 
harmful  exposures  and,  thus,  a  need  for 
employee  protection. 

Statement  of  Problem 

Approximately  34,000  workers  are 
exposed  to  toxic  substances  during  the 
manufacture  and  formulation  of 
pesticides.  Pesticides  are  biologically 
active  substances  which  are  designed  to 
kill  or  alter  some  living  organism, 
usually  designated  as  the  target  “pest.” 
However,  pesticides  frequently  cause 
health  effects  in  whatever  living 
organisms  are  exposed  to  them, 
including  humans. 

Extensive  evidence  in  the  scientific 
literature  indicates  that  worker 
exposure  to  pesticides  results  in  serious 
health  problems,  including  severe  skin 
irritation,  damage  to  the  liver  and 
kidneys,  sterility,  lung  damage,  and 
central  nervous  system  disorders.  In 
addition,  some  pesticides  cause  cancer, 
genetic  changes,  and  birth  defects. 
Several  well-publicized  tragedies  have 
occurred  in  recent  years  involving  the 
development  of  adverse  health  effects  in 
employees  who  were  exposed  to 
pesticides  during  manufacture  and 
formulation  operations  (for  example,  the 
effects  of  Kepone  on  workers  in  a 
Virginia  plant  and  the  cases  of  sterility 
in  male  workers  packaging  the  pesticide 
dibromochloropropane  (DBCP)). 
Investigations  of  these  incidents 
indicate  that  there  is  an  immediate  need 
for  regulatory  action  by  OSHA  to  reduce 
the  risk  of  occupational  disease  in 
exposed  workers. 

Alternatives  Under  Consideration 

Mandatory  standards  may  be 
necessary  to  protect  employees  working 
in  the  pesticides  manufacturing  and 
formulation  industries.  One  alternative 
is  to  develop  standards  for  pesticides  on 
a  substance-by-substance  basis.  OSHA 
currently  has  permissible  exposure 
limits  for  approximately  160  substances 
that  are  used  as  pesticides.  However, 
the  Environmental  Protection  Agency 
(EPA)  has  registered  nearly  1,500 
pesticide  active  ingredients  which  are 
formulated  into  almost  40,000  pesticide 
products,  so  OSHA’s  current  regulations 
cover  only  a  small  percentage  of 
available  pesticide  products.  Thus, 
pursuing  this  alternative  would 
significantly  delay  extending  protection 
to  many  employees  in  these  operations 
and  would  require  a  much  greater 
investment  of  government  time  and 


resources.  The  agency  currently  believes 
that  a  generic  approach  to  regulation — 
that  is,  regulation  of  pesticides  as  a 
class  of  hazardous  substances  rather 
than  on  a  substance-by-substance 
basis — provides  basic  protection  to 
workers  more  quickly,  and  appears  to  be 
a  more  manageable  approach  for 
implementation  by  employers. 

OSHA  is  considering  several 
variations  of  a  generic  standard 
covering  employee  exposure  to 
pesticides.  The  basic  provisions,  in  all 
cases,  address  emergency  situations, 
worker  training,  medical  surveillance, 
hygiene  practices,  housekeeping,  and 
personal  protective  equipment.  The 
approaches  differ  primarily  in  the 
degree  of  specification  used  to  describe 
the  required  control  measures  and  the 
“trigger  points”  at  which  certain 
provisions  would  be  required. 

At  present,  we  are  evaluating  three 
alternative  approaches: 

(A)  This  alternative  would  base 
requirements  for  control  measures  solely 
on  the  degree  of  control  that  is  currently 
used  in  each  individual  workplace.  For 
example,  the  employer  whose 
employees  work  in  an  area  where 
pesticides  are  manufactured  in  an 
enclosed  process  (one  which  results  in 
minimal  exposure  potential  for 
employees)  would  be  required  to 
provide  fewer  additional  control 
measures  than  the  employer  formulating 
pesticides  in  open  vats  (where  the 
potential  for  employee  exposure  is 
great).  Only  personal  protective 
equipment  and  respiratory  protection 
devices  would  be  required;  no 
engineering  controls  (such  as  local 
exhaust  ventilation)  would  be  specified. 
All  pesticides  would  be  regulated  in  the 
same  manner  under  this  alternative, 
with  no  differentiations  with  respect  to 
toxicity. 

(B)  In  the  second  alternative,  jrarious 
provisions  would  be  triggered, 
depending  on  the  toxicity  of  the 
pesticide.  OSHA  would  incorporate  the 
toxicity  categorization  scheme  that  EPA 
developed  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA  7 
U.S.C.  §  136  et  seq.]  into  this  approach. 
For  example,  employers  that  have 
pesticides  in  Toxicity  Category  1  (highly 
toxic)  in  their  workplaces  would  have  to 
perform  housekeeping  activities,  such  as 
removal  of  pesticide  accumulations  on 
surfaces,  more  frequently  than  those 
with  pesticides  in  'Toxicity  Category  III 
(slightly  toxic).  The  standard  would  also 
include  detailed  requirements  for 
engineering  controls. 

(C)  This  approach  would  be 
performance-oriented,  and  would 
require  the  employer  to  assume 
responsibility  for  ensuring  that  proper 
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control  measures  are  selected  and 
implemented  when  necessary.  Rather 
than  indicating  which  specific  control 
measures  would  be  required  in  each 
case,  the  standard  would  require  the 
employer  to  perform  a  hazard 
evaluation  and  then  determine  the 
appropriate  control  measures  on  the 
basis  of  the  hazards  found.  The  hazard 
evaluation  would  involve  a  survey  of  the 
workplace  and  an  assessment  of  the 
conditions  in  which  employees  work. 

The  employer  would  be  required  to 
consider  all  relevant  factors  (for 
example,  toxicity,  physical  state,  current 
level  of  control)  before  implementing 
controls. 

Although  OSHA  has  not  determined 
which  alternative  it  will  propose  as  a 
standard,  the  performance-oriented, 
work  practices  approach  (alternative 
(C))  seems  to  be  the  most  appropriate 
for  a  generic  standard.  This  type  of 
standard  relies  heavily  on  the  “good 
faith”  efforts  of  employers  to  comply 
with  the  intent  of  the  regulation,  but  it 
appears  to  be  the  most  equitable  way  to 
deal  with  the  large  number  of  pesticides 
involved  and  the  range  of  hazards  they 
produce.  The  standard  would  provide 
immediate  protection  for  all  employees 
in  the  pesticide  industries.  OSHA  may 
decide  to  develop  substance-specific 
standards  for  the  most  hazardous 
pesticides  at  a  later  date. 

Summary  of  Benefits 

Sectors  Affected:  Establishments 

engaged  in  manufacturing  and 

formulating  pesticide  active 

ingredients  and  products;  and  workers 

in  these  establishments. 

Sectors  affected  by  this  regulation 
include,  but  may  not  be  limited  to, 
establishments  classified  in  Standard 
Industrial  Classification  (SIC)  codes:  281 
(Industrial  Inorganic  Chemicals], 
especially  2812  (Alkalies  and  Chlorine); 
286  (Industrial  Organic  Chemicals], 
especially  2869  (Industrial  Organic 
Chemicals,  not  elsewhere  classified); 
and  287  (Agricultural  Chemicals), 
especially  2879  (Pesticides  and 
Agricultural  Chemicals,  not  elsewhere 
classified).  Firms  classified  in  a  number 
of  other  SIC  codes  also  manufacture  or 
formulate  pesticides,  although  not  as  a 
primary  product.  We  estimate  at  least 
4,600  establishments  will  be  affected  by 
this  regulation. 

The  direct  benefit  we  expect  from  this 
action  is  a  reduction  in  the  incidence 
and  prevalence  of  the  adverse  health 
effects  in  the  34,000  workers  that  are 
exposed  to  pesticides.  The  standard  will 
also  result  in  indirect  benefits,  such  as 
reduced  costs  of  adverse  health  effects 
to  the  worker,  to  industry,  and  to 
society.  For  the  worker  and  his/her 


family,  these  costs  may  include  loss  of 
potential  earnings  because  of  disability 
or  premature  death,  medical 
expenditures  (including  hospital  costs, 
physicians’  fees,  and  pharmaceuticals) 
and  intangible  costs,  such  as  pain  and 
suffering,  and  family  bereavement.  The 
regulation  will  also  result  in  declining 
social  costs  of  social  security  disability 
insurance,  public  assistance  programs, 
Medicaid,  and  Medicare  payments. 
Employers  may  experience  gains  in 
productivity  as  a  result  of  reductions  in 
employee  absenteeism  and  turnover  and 
from  the  improved  health  of  employees. 
OSHA  does  not,  as  yet,  have  estimates 
of  the  magnitude  of  any  of  these 
benefits.  Because  workers  will  be 
healthier  and  have  fewer  job-related 
illnesses,  workers’  compensation 
premiums  may  decrease.  OSHA  is  in  the 
process  of  evaluating  the  alternative 
schemes  for  a  regulatory  analysis,  which 
will  be  available  when  we  publish  the 
NPRM  in  the  Federal  Register  in  the  fall 
of  1980. 

Summary  of  Costs 

Sectors  Affected:  Establishments 

engaged  in  manufacturing  and 

formulating  pesticide  active 

ingredients  and  products,  and  users  of 

these  pesticide  ingredients  and 

products. 

OSHA  is  currently  estimating  the 
direct  and  indirect  costs  of  compliance 
of  the  alternatives  and  will  make  this 
data  available  at  the  time  it  publishes 
the  proposal.  We  expect  the  costs  to  be 
significant  for  some  of  the  alternatives 
under  consideration. 

The  pesticide  producers  and 
formulators  will  probably  attempt  to 
pass  through  their  increased  compliance 
costs  in  the  form  of  higher  prices  for 
their  products  to  pesticides  users.  The 
agricultural  sector  is  the  largest  user  of 
pesticides,  but  this  standard  would 
indirectly  affect  many  other  diverse 
users,  because  pesticides  are  used  in 
many  workplaces  to  control  pests. 

Related  Regulations  and  Actions 

Internal:  OSHA  promulgated  a  final 
standard  for  control  of  employee 
exposure  to  the  pesticide 
dibromochloropropane  (DBCP)  on 
March  17, 1978  (43  FR 11514),  and  for 
inorganic  arsenic,  which  is  found  in 
some  pesticide  formulations,  on  May  5, 
1978  (43  FR  19584).  The  OSHA  Air 
Contaminant  Standards  (29  CFR 
1910.1000)  contain  maximum  permissible 
limits  for  about  160  chemicals  which 
may  be  used  as  pesticides.  All  of  these 
specific  permissible  exposure  limits  will 
continue  to  apply  when  the  agency 
promulgates  the  generic  standard  for 
pesticides. 


External:  The  Environmental 
Protection  Agency  (EPA),  the  Food  and 
Drug  Administration  of  the  Department 
of  Health,  Education  and  Welfare 
(HEW)  and  the  Departments  of 
Transportation  and  Agriculture  have 
programs  for  regulating  the  use  of 
pesticides. 

Active  Government  Collaboration 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  has  published  a  “criteria 
document,”  a  report  containihg 
recommendations  for  controlling 
occupational  exposure  to  pesticides 
during  their  manufacture  and 
formulation.  NIOSH  is  also  preparing  a 
control  technology  assessment  of  the 
pesticides  industries.  OSHA  has  been 
working  with  NIOSH  to  obtain 
information  relevant  to  the  development 
of  an  OSHA  pesticide  standard. 

The  Environmental  Protection  Agency 
(EPA)  has  the  primary  federal 
responsibility  for  regulating  the  use  of 
pesticides  in  the  United  States.  OSHA 
has  a  working  relationship  with  EPA 
whereby  EPA  makes  available  to  the 
appropriate  OSHA  staff  any  disclosable 
information  relevant  to  an  OSHA 
pesticides  standard. 

The  State  of  California’s  occupational 
safety  and  health  program  has  an  active 
pesticides  division.  Working 
relationships  have  been  established  to 
exchange  information  and  develop  a 
pesticides  data  base. 

Timetable 

NPRM— fall  1980 

Regulatory  Analysis — fall  1980 

Public  Comment  Period — following 

NPRM 

Final  Rule — summer  1981 

Final  Rule  effective — fall  1981 

Available  Documents 

“Request  for  Comments  and 
Information — Occupational  Exposure  to 
Pesticides.”  43  FR  M955.  November  24, 
1978 

“Criteria  for  a  Recommended 
Standard  .  .  .  Occupational  Exposure 
During  the  Manufacture  and 
Formulation  of  Pesticides,”  (NIOSH- 
HEW,  1978) 

Public  docket  of  the  rulemaking 
record.  Docket  H-115 

These  documents  are  available  by 
mail  and  for  review  and  copying  at  the 
OSHA  Technical  Data  Center,  Room  S- 
6212,  200  Constitution  Avenue,  N.W., 
Washington,  D.  C.  20210.  A  fee  is  usually 
charged  for  copies  of  these  documents. 

Agency  Contact 

Dr.  Flo  H.  Ryer,  Director 

Office  of  Special  Standards  Programs 
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U.S.  Department  of  Labor-OSHA 
Washington.  D.C.  20210  * 

(202)  523-7174 


DOL-OSHA 

Occupational  Noise  Exposure  Hearing- 
Conservation  Amendment  (29  CFR 
1910.95*) 

Legal  Authority 

The  Occupational  Safely  and  Health 
Act  of  1970.  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  included 
this  entry  because  we  believe  that  an 
amendment  to  the  present  noise 
standard  will  provide  protection  to 
many  workers  who  are  adversely 
affected  by  noise.  W’e  estimate  that  the 
amendment  will  have  an  annual  impact 
of  SlOO  million  or  more  on  the  economy. 

Statement  of  Problem 

Exposure  to  high  levels  of  noise  may 
cause  temporary  or  permanent  hearing 
loss  and  other  harmful  health  effects. 

The  extent  of  damage  depends  on  two 
factors:  the  intensity  of  the  noise  and  the 
duration  of  the  exposure.  Noise  intensity 
is.  for  purposes  of  the  existing  standard, 
determined  by  a  sound  pressure  level, 
measured  as  "decibels”  and  abbreviated 
dBA. 

There  is  an  abundance  of 
epidemiological  and  laboratory 
evidence  that  protracted  noise 
exposures  above  90  dBA  cause  hearing 
loss  in  a  substantial. portion  of  the 
exposed  population,  and  that  more 
susceptible  individuals  will  incur 
hearing  loss  at  levels  below  90  dBA. 
Noise-induced  hearing  loss  is  an 
irreversible  condition  that  progresses 
w  ith  increased  exposure  and  wdth  age. 
Because  hearing  is  essential  for 
communication,  hearing  loss  can  lead  to 
serious  social  and  psychological 
handicaps. 

Noise  can  also  cause  other  adverse 
effects,  such  as  degraded  job 
performance,  increases  in  accidents  and 
absenteeism,  job  dissatisfaction, 
headaches,  fatigue,  sleeplessness, 
stress-related  illnesses,  and  other  effects 
that  are  more  difficult  to  isolate  as 
noise-related  than  hearing  loss,  but 
which  are  )ust  as  real  when  they  occur. 

OSHA’s  existing  standard  for 
occupational  exposure  to  noise  (29  CFR 
1910.95)  specifies  a  maximum 
permissible  exposure  to  noise  of  90  dBA 
for  a  duration  of  eight  hours,  with  higher 
levels  allowed  for  shorter  durations, 
such  as  95  dBA  for  a  period  of  four 
hours,  or  100  dBA  for  a  period  of  two 
hours,  and  so  on.  The  agency  refers  to 


this  relationship  as  the  8-hour  time- 
weighted  average  of  90  dBA.  Thus, 
exposure  to  an  8-hour  time-weighted 
average  greater  than  90  dBA  is 
considered  overexposure.  Employers 
must  use  engineering  or  administrative 
controls,  or  combinations  of  both, 
whenever  employee  exposure  to  noise  in 
the  workplace  exceeds  the  permissible 
exposures.  The  standard  also  requires 
employers  to  administer  a  “continuing, 
effective  hearing  conservation  program" 
for  overexposed  employees  but  the 
standard  does  not  define  such  a 
program. 

OSHA  proposed  a  revised  noise 
standard  in  1974  (39  FR  3773.  October 
24, 1974),  which  maintained  the  current 
standard’s  90  dBA  time-weighted 
average  exposure  limit,  but  expanded 
the  requirements  for  hearing 
conservation  programs.  There  was  a 
great  deal  of  controversy  about 
alternative  permissible  exposure  limits 
and  their  technical  and  economic 
feasibility,  but  few  commentors 
challenged  the  concept  of  a  hearing 
conservation  program.  Along  with  the 
1974  proposal,  the  agency  developed 
draft  environmental  and  economic 
impact  statements  and  held  two  sets  of 
public  hearings.  At  present,  the  written 
comments  and  transcripts  of  the  oral 
testimony  in  the  Hearing  Record  amount 
to  approximately  25,000  pages.  Analysis 
of  the  Record  reveals  information  gaps 
in  the  area  of  nonauditory  physiological 
effects  of  noise  (i.e.,  adverse  health 
effects  other  than  loss  of  hearing,  such 
as  high  blood  pressure),  and  also  in  the 
areas  of  economic  and  technological 
feasibility  of  noise  control.  The  agency 
needs  to  obtain  additional  material  and 
to  perform  additional  impact  analyses 
before  we  can  propose  a  comprehensive 
new  regulation. 

In  the  meantime,  there  are  an 
estimated  2.5  million  workers  in 
American  production  industries  with 
exposures  in  excess  of  90  dBA,  and  an 
additional  2  million  employees  with 
exposures  between  85  dBA  and  90  dBA. 
These  workers  could  receive  greatly 
increased  protection  if  the  agency  can 
promulgate  and  enforce  hearing 
conservation  requirements  as  an 
amendment  to  the  present  standard.  The 
agency  would  then  issue  a  final 
comprehensive  standard  after  obtaining 
the  missing  but  necessary  information, 
updating  existing  cost  figures,  and 
selecting  the  appropriate  control 
strategy. 

Alternatives  Under  Consideration 

OSHA  is  considering  the  following 
alternatives  at  this  time: 

(A)  No  regulation;  do  not  make 
specific  requirements  for  noise 


monitoring,  audiometric  (hearing) 
testing,  selection  and  use  of  ear 
protection,  and  employee  education.  VVe 
do  not  favor  this  alternative,  however, 
as  issuance  of  and  compliance  with  a 
final  comprehensive  regulation  are  some 
time  off,  and  the  agency  believes 
workers  need  the  interim  protection  that 
hearing  conservation  measures  can 
provide. 

(B)  Issue  a  final  regulation  in  the 
immediate  future  that  is  essentially  the 
same  as  the  1974  proposal.  This  option 
has  the  advantage  of  providing  renewed 
emphasis  on  engineering  controls,  but  it 
appears  that  the  exposure  limits  in  the 
proposed  standard  are  not  adequately 
protective.  Furthermore,  we  lack 
sufficient  information  on  the  feasibility 
of  reducing  noise  to  below  90  dBA  for  ail 
industries.  Also,  we  lack  quantitative 
information  on  the  nonauditory  effects 
of  noise. 

(C)  Issue  the  hearing  conservation 
requirements  as  an  amendment  to  the 
present  noise  standard  (29  CFR  1910.95). 
and  issue  the  final  regulation  at  a  later 
date.  Under  this  alternative,  the  agency 
would  continue  to  study  the  nonauditory 
effects  of  noise  and  we  would  explore 
various  regulatory  approaches  to 
engineering  controls,  such  as  providing 
different  compliance  periods  for 
different  industries  or  requiring  lower 
noise  levels  for  new  plants.  During  this 
time  the  agency  would  continue  to 
enforce  the  present  standard. 

We  currently  regaid  Alternative  (C) 
as  the  most  desirable  alternative 
because  it  will  provide  millions  of 
employees  with  immediate  protection 
while  the  agency  prepares  the  final  . 
standard. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing 
industries,  and  electric,  gas,  and 
sanitary  services:  Federal  and  State 
agencies  with  industrial  programs; 
and  employees  of  these  industries  and 
programs. 

In  1976,  an  OSHA  study  presented  the 
following  estimates  of  the  percentage  of 
workers  who  would  be  affected  by  the 
proposed  noise  regulation  in  various 
industry  sectors. 


Industry 

Percent 

sid 

20 

Food 

28 

21 

Tobacco 

10 

22 

T  extiles 

75 

23 

Apparel 

1 

24 

Lumber  arxJ  Wood 

94 

25 

Furniture  and  Fixture 

30 

26 

Paper 

40 

27 

Printing  and  Publishing 

45 

28 

Chemicals 

37 

29 

Petroleum  and  Coal 

16 

30 

Rubber  and  Plastics 

20 

31 

Leather 

1 

32 

Stone  Clay  and  Glass 

.  ’6 
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induarv 


Pefceni 


SIC 


33 

Pnmarv  Metals 

63 

34 

Fabricated  Metals 

34 

35 

Machinery  Except  Electrical 

26 

36 

Electric  Machinery 

'■ 

37 

I'ransportatiop  Equipment 

23 

49 

Electrical' Gas  and  Sanitary 

Services 

■'4 

Percent  of  production  workers  exposed  above  86  dBA 

Insofar  as  OSHA  regulations  impact 
government  waters  this  action  will  also 
affect  Federal  and  State  government 
waters  in  industrial  jobs. 

Hearing  conservation  measures, 
including  noise  exposure  monitoring, 
audiometric  testing,  hearing  protection 
devices,  and  employee  education, 
should  result  in  considerable  benefits 
for  more  than  4.5  million  employees. 
OSHA  is  in  the  process  of  quantifying 
the  expected  benefits  of  a  hearing 
conservation  regulation  by  estimating 
the  ampunt  of  hearing  that  may  be 
saved  by  instituting  hearing 
conservation  measures  at  various 
exposure  levels.  The  Agency  will  also 
discuss  the  nonauditory  benefits  in 
qualitative  terms.  We  will  provide  these 
estimates  and  discussions  before  we 
issue  the  hearing  conservation 
amendment. 

Hearing  protection  devices  should 
reduce  the  incidence  of  noise-induced 
hearing  loss  and  also  the  various 
nonauditory  effects  mentioned  above. 
Audiometric  tests  should  enable 
employers  and  employees  to  take  proper 
precautions  to  prevent  further 
deterioration  of  hearing,  and  monitoring 
and  educational  programs  will  increase 
general  awareness  of  noise  problems, 
and  should  encourage  noise  control  at 
the  source. 

Hearing  conservation  measures, 
however,  will  not  provide  100  percent 
protection  to  overexposed  employees. 
The  adequacy  of  protection  will  depend 
upon  the  quality  of  the  hearing 
protector,  the  tightness  of  the  fit.  and  its 
use  by  employees.  Permanent  hearing 
loss  can  occur  before  it  is  identified  by 
audiometric  testing  and.  of  course, 
nonauditory  effects  cannot  be  detected 
by  audiometry.  Thus,  none  of  these 
measures  is  as  effective  as  controlling 
the  hazard  at  the  source,  although  a 
well-run  hearing  conservation  program 
can  be  very  effective  in  minimizing  the 
adverse  effects  of  noise. 

One  of  the  intangible  benefits  of  this 
regulation  may  be  a  general 
improvement  of  employee  and  employer 
awareness  of  occupational  health 
problems  and  the  need  for  precautions. 
Another  benefit,  which  was  suggested 
by  a  National  Institute  of  Occupational 
Safety  and  Health  study,  is  a  reduction 


in  workplace  accidents  and 
absenteeism. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing 
industries,  and  electric,  gas  and 
sanitary  services;  and  Federal  and 
State  agencies  with  industrial 
programs. 

All  of  the  two-digit  SIC  industries 
listed  under  “Summary  of  Benefits" 
above  have  noise  problems  sufficient  to 
necessitate  hearing  conservation 
programs.  At  this  time  the  agency 
reserves  judgment  on  whether  or  not 
this  action  will  apply  to  the  construction 
industry. 

A  1976  OSHA  study  estimated  that 
the  hearing  conservation  requirements 
in  the  proposed  standard  would  cost 
approximately  $284  million  annually  in 
higher  operating  expenses.  The 
breakdown  in  terms  of  1976  dollars, 
was: 

•  noise  monitoring — $155  million 

•  audiometry — $86  million 

•  ear  protection — $43  million 

A  number  of  companies  have  already 
instituted  hearing  conservation 
programs,  or  parts  of  such  programs,  but 
we  do  not  have  an  estimate  of  the 
numbers  of  these  programs  at  present. 
OSHA  will  update  these  figures  and 
analyze  the  costs  and  economic  impacts 
of  hearing  conservation  requirements  in 
greater  detail,  and  the  economic 
analysis  will  precede  issuance  of  the 
hearing  conservation  amendment. 

At  this  time  we  do  not  anticipate  any 
iridirect  costs,  such  as  job  losses  or 
plant  closings.  However,  we  will  try  to 
identify  any  such  costs  before 
completing  our  Economic  analysis. 

Related  Regulations  and  Actions 

Internal:  Within  OSHA  there  is  a 
regulation  for  occupational  noise 
exposure  in  the  construction  industry  (29 
CFR  1926.52).  This  regulation  is  virtually 
identical  to  OSHA's  regulation  for 
general  industry  (29  CFR  1910.95). 

Within  the  Mine  Safety  and  Health 
Administration  (MSHA)  there  are  three 
noise  exposure  regulations: 

•  Underground  coal  mines — 30  CFR 
70.500  to  70.510.  These  regulations  cover 
permissible  exposure  limits,  noise 
measurement  and  survey  requirements, 
and  reporting  procedures. 

•  Surface  work  areas  of  underground 
coal  mines  and  surface  coal  mines — 30 
CFR  71.300  to'71.305.  These  regulations 
are  essentially  the  same  as  those  for 
underground  coal  mines. 

•  Metal  and  nonmetal  mines — 30  CFR 
55.5,  which  is  essentially  the  same  as 
OSHA's  noise  standard.  29  CFR  1910.95. 

External:  All  States  having  their  own 
occupational  health  programs  must 
promulgate  requirements  at  least  as 


protective^  as  those  of  the  Federal 
OSHA.  A  few  States  already  have  some 
hearing  conservation  requirements. 

The  Department  of  Defense  (DOD) 
has  had  hearing  conservation 
requirements  for  many  years.  Under  the 
most  recent  DOD  Instruction  (No.  6055.3. 
June  8. 1978)  the  three  services  (Army. 
Navy.  Air  Force)  develop  and  issue  their 
individual  requirements. 

The  Federal  Advisory  Council  on 
Occupational  Safety  and  Health  has 
established  a  Subcommittee  on  Noise 
for  the  purpose  of  developing  noise 
abatement  and  hearing  conservation 
guidelines  to  be  used  by  all  Federal 
agencies. 

The  Environmental  Protection  Agency 
(EPA)  has  regulations  and  programs  for 
noise  control  and  hearing  conservation 
Under  the  Noise  Control  Act  of  1972. 

EPA  has  the  statutory  responsibility  to 
coordinate  all  Federal  noise  programs. 

Active  Government  Collaboration 

Formal  coordination  between  OSHA 
and  other  agencies  takes  place  under 
fhe  auspices  of  the  Interagency 
Regulatory  Liaison  Group.  The  vehicle  is 
the  Noise  Subgroup  of  the  Regulatory 
Development  Work  Group.  This 
Subgroup  is  chaired  by  the 
Environmental  Protection  Agency  (EPA) 
OSHA  interacts  with  the  other  member 
agencies:  EPA.  Consumer  Product  SafeK 
Commission,  and  Food  and  Drug 
Administration.  We  are  also 
coordinating  activities  with  the  Mine 
Safety  and  Health  Administration  and 
with  the  Department  of  Defense  under 
the  auspices  of  the  Noise  Subgroup  s 
'Hearing  Conservation  Planning 
Group,"  which  is  chaired  by  OSHA. 
Informal  liaison  takes  place  with  the 
National  Institute  for  Occupational 
Safety  and  Health,  the  Department  of 
Transportation’s  Federal  Railroad 
Administration,  and  the  National  Bureau 
of  Standards  in  the  Department  of 
Commerce. 

Timetable 

Public  Comment  Period — on  items 
received  for  the  record  betw'een  1977 
and  present  April  ll-]une  9.  1980, 
Regulatory  Analysis — summer  1980 
Final  Rule — fall  1980 

Available  Documents 

Occupational  Noise  Exposure.  29  CFR 
1910.95  (existing  standard). 

"Impact  of  Noise  Control  at  the 
Workplace."  contractor  report  on 
technical  and  economic  impact.  January 

1974. 

Occupational  .Noise  Exposure.  39  FR 
37773.  October  24.  1974  (NPRM) 
■'Proposed  Regulation:  Noise."  June 

1975.  Draft  Environmental  Impact 
Statement 
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“Economic  Impact  Analysis  of 
Proposed  Noise  Control  Regulation," 
April  1976  (contractor  report)  OSHA 
Docket  OSH-OllA  and  B 

All  documents  are  available  for 
review  and  copying  in  the  Docket 
Office.  Room  S-6210,  U.S.  Department  of 
Labor-OSHA,  200  Constitution  Ave, 
N.W.,  Washington,  D.C.  20210  (202)  523- 
7894.  A  fee  is  usually  charged  for  copies 
of  these  documents. 

Agency  Contact 

Dr.  Alice  H.  Suter,  Senior  Scientific 
Assistant 

Office  of  Physical  Agents  Standards 

Directorate  of  Health  Standards 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Ave.  N.W. 

Washington,  D.C.  20210 

(202)  523-7151. 

DOL-OSHA 

OSHA  General  Industry  Standard  for 
Walking  and  Working  Surfaces,  and 
Construction  Safety  Standards  for 
Ladders  and  Scaffolding,  and  Floor 
and  Wall  Openings,  and  Stairways  (29 
CFR  Part  1910  Subpart  D,  and  29  CFR 
Part  1926  Subparts  L  and  M) 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Department  of  Labor  (DOL) 
thinks  these  rules  are  important  because 
they  establish  minimum  safety 
standards  for  the  prevention  of  work 
related  falls.  The  proposed  revisions  of 
these  standards  will  ensure  safer 
working  conditions  for  construction  and 
industrial  workers  throughout  the 
country  by  correcting  deficiencies  in  the 
existing  standards.  In  addition,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  will  incorporate 
plain  language  in  an  easier-to-use 
format  and  eliminate  redundant, 
ambiguous,  or  inconsequential 
provisions. 

Statement  of  Problem 

Occupational  injuries  resulting  from 
falls  associated  with  unsafe  ladders, 
scaffolding,  floors,  wall  openings, 
stairways,  and  walking  and  working 
surfaces  range  from  20  to  25  percent  of 
all  occupational  injuries  in  general 
industry  and  construction.  There  are 
approximately  60  million  workers  in 
these  categories.  The  National  Safety 
Council  estimates  that  the  direct 
medical  and  lost  productivity  costs  of 
injuries  and  fatalities  resulting  from 


these  hazards  may  reach  $5  billion 
annually  (1977  dollars). 

Portions  of  the  current  safety  and 
health  standards,  which  were 
promulgated  by  OSHA  in  1971,  are 
deficient  in  coverage,  not  up  to  date 
with  current  technology,  ambiguous,  or 
redundant.  As  a  result,  industry  and 
construction  groups  have  revised  and 
updated  their  own  voluntary  standards. 
Court  decisions  have  held  some  of  the 
current  standards  to  be  invalid,  and 
other  standards  have  been  modified  by 
OSHA  program  directives  or  variances 
in  an  attempt  to  deal  with  problems  of 
interpretation.  OSHA  has  received 
many  petitions  and  informal  requests  to 
upgrade  or  revoke  certain  provisions  of 
these  standards.  The  proposed  revision 
of  the  standards  will  allow  these 
deficiencies  to  be  addressed  and  will 
incorporate  all  modifications. 

OSHA  needs  to  replace  the  existing 
specification-orientation  standards  with 
revised  performance-oriented  standards 
(where  criteria  are  set,  but  not  specific 
ways  of  meeting  the  criteria),  and  to 
include  specific  hazardous  items  not 
currently  covered,  such  as  catenary 
scaffolds  (those  suspended  on  two 
horizontal  parallel  wire  ropes)  and  roof- 
perimeter  guarding.  Furthermore,  if  no 
agency  action  is  taken,  the  existing 
ambiguous  and  lengthy  language  will 
continue  to  be  inadequate  in  mandating 
safety  protection  in  the  areas  discussed 
above. 

OSHA  bases  this  proposed  action  on 
over  five  years  of  data  collection  which 
document  hazards,  and  on  its 
commitment  to  prevent  hazard-related 
injuries.  OSHA  will  coordinate  the 
revision  of  these  standards  with  similar 
activities  of  professional  and  trade 
organizations  and  industry  and  labor 
representatives. 

Alternatives  Under  Consideration 

The  first  alternative,  a  comprehensive 
revision  of  the  existing  standards,  would 
incorporate  performance-oriented 
standards,  language  simplification,  and 
additional  coverage  for  hazards  that  are 
not  currently  regulated.  As  a  result, 
employees  and  employers  would 
become  more  aware  of  hazards,  and  of 
ways  to  avoid  and  eliminate  them.  The 
performance-oriented  standards  would 
permit  and  encourage  more  flexibility  in 
controlling  hazards.  OSHA  believes  that 
greater  flexibility  would  lead  to  more 
effective  protection  at  decreased 
expense.  As  part  of  the  first  alternative, 
OSHA  would  include  an  appendix  to  the 
standards  document  to  aid  employers 
and  employees  in  complying  with  the 
performance-oriented  standards  through 
alternative  methods.  The  appendix 
would  provide  specific,  nonmandatory 


ways  of  complying  with  the  standard. 
Failure  to  use  any  of  the  alternatives  in 
the  appendix  would  not  mean  failure  to 
comply  with  the  standard.  The  purpose 
of  the  appendix  is  to  help  employers 
who  do  not  want  to  develop  their  own 
alternative  ways  of  complying  with  the 
performance-oriented  language  of  the 
standard. 

The  advantage  of  this  alternative  is 
that  it  would  address  the  most  important 
problems  of  the  existing  standards  by 
fully  using  the  research  work,  support 
studies,  and  outside  assistance  that 
OSHA  has  collected  to  date.  A 
comprehensive  revision  of  the  standards 
would  permit  more  flexible  and  cost- 
effective  compliance  methods,  reduce 
inconsistency  among  several  regulatory 
standards,  and  simplify  regulatory 
language.  However,  this  alternative  may 
have  a  major  economic  impact  because 
it  would  cover  a  greater  number  of 
hazards  than  the  present  standards. 
Consequently,  this  option  would  involve 
a  greater  number  of  interested  parties  in 
the  rulemaking  procedures. 

The  second  alternative  is  a  phased 
effort  to  remedy  major  problems  in  the 
existing  standards,  rather  than  to 
comprehensively  revise  those  standards. 
This  alternative  would  not  address  the 
many  gaps  and  shortcomings  in  the 
current  standards  and  would  not  include 
an  appendix  listing  alternative  methods 
of  compliance. 

This  alternative  may  cost  the  affected 
employers  less  and  may  simplify  the 
rulemaking  process,  but  it  would  not 
address  many  important  hazards  that 
are  presently  causing  working  injuries. 

In  addition,  it  would  not  advance 
OSHA’s  regulatory  policy  to  promulgate 
more  performance-oriented  standards. 

The  third  alternative  is  to  take  no 
action,  leaving  the  present  standards  as 
they  are.  This  would  greatly  hinder 
OSHA’s  enforcement  and  consultation 
efforts,  and  certain  hazardous  areas 
such  as  catenary  scaffolding  and  steep- 
roof-perimeter  protection,  would  remain 
unregulated.  Many  organizations  and 
individuals  who  have  contributed 
significantly  to  the  development  of 
proposed  revisions  might  refuse  to 
cooperate  further  with  OSHA.  In 
addition,  there  would  be  no  immediate 
hope  of  more  adequately  addressing 
those  hazards  that  may  account  for  one- 
fifth  of  all  occupational  injuries. 

Adoption  of  any  one  of  the  three 
alternatives  would  have  some  effect  on 
construction  activities.  However,  under 
the  first  and  second  alternatives,  OSHA 
would  stagger  the  effective  dates  for 
implementation  to  enhance  voluntary 
compliance,  to  minimize  potential 
economic  effects,  and  to  provide  time  to 
implement  an  enforcement  strategy. 
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The  agency  currently  regards  the  first 
alternative  as  the  most  desirable, 
because  it  is  the  only  one  that  will 
adequately  address  the  total  injuries 
associated  with  falls. 

Summary  of  BeneRts 

Sectors  Affected:  All  general 
industries  (manufacturing;  wholesale 
and  retail  trade;  transportation, 
communications,  electric,  gas,  and 
sanitary  services  finance,  insurance, 
and  real  estate;  and  service 
industries);  and  employees  in  these 
industries;  the  construction  industry; 
and  the  general  public. 

The  major  benefit  expected  is  a 
reduction  in  work-related  injuries  and 
deaths  by  approximately  20  percent. 
Also,  there  would  be  a  reduction  in 
related  personal  and  family  pain  and 
suffering.  OSHA  expects  to  see  benefits 
because  the  proposed  standard  would 
cover  currently  unregulated  hazards  and 
would  revise  existing  standards  that 
offer  inadequate  protection.  In  addition 
to  pain,  suffering,  premature  disability, 
and  death,  we  know  that  occupational 
injuries  contribute  immediately  and 
directly  to  losses  in  national 
productivity  while  at  the  same  time 
contributing  additional  inflationary 
pressure  to  the  hospitalization  and 
medical  services  sectors.  Although  there 
are  no  simple  solutions  to  the  hazards 
covered  by  these  standards,  even 
marginal  improvements  in  accident  rates 
will  be  significant  when  aggregated  on  a 
nationwide  basis.  For  example,  a  10 
percent  reduction  in  work-related  falls 
could  save  $500  million  (1977  dollars] 
annually  in  associated  medical  and  lost 
productivity  costs. 

In  addition  to  these  economic 
benefits,  the  revision  of  the  construction 
standards  to  include  all  relevant 
provisions  and  the  parallel  rulemakings 
for  construction  and  for  general  industry 
would  encourage  compliance  by  all 
employers  by  making  it  easier  for 
employers  to  locate  the  particular 
regulations  covering  a  specific  situation. 
Further,  OSHA  will  use  a  new  format 
that  will  help  to  eliminate  redundancy 
and  ambiguity.  Elimination  of  ambiguity 
will  assist  employers  and  compliance 
officers  alike  by  reducing  confusion 
regarding  the  exact  requirements  of  the 
standard.  Less  ambiguous  language  will 
also  aid  in  any  judicial  review  of  a 
citation. 

Summary  of  Costs 

Sectors  Affected:  all  general 
industries  (manufacturing;  wholesale 
and  retail  trade;  transportation, 
communications,  electric,  gas,  and 
sanitary  services;  finance,  insurance. 


and  real  estate;  and  service 
industries):  and  the  construction 
industry. 

The  cost  of  the  first  alternative,  which 
is  the  comprehensive  revision  using 
performance-oriented  standards,  may 
exceed  $100  million  for  employers  to 
comply.  This  cost  includes  capital  costs 
as  well  as  operation  and  maintenance 
costs.  These  costs  primarily  affect  the 
private  sector  and  include  every 
employer  who  is  covered  by  either  the 
OSHA  general  industry  or  construction 
industry  standards.  OSHA  will  conduct 
an  economic  analysis. 

Related  Regulations  and  Actions 

Internal:  Following  this  action,  OSHA 
will  revise  its  present  standards  for 
walking  and  working  surfaces  in  the 
maritime  industries.  The  agricultural 
standards  do  not  need  revision  at  this 
time. 

External:  Publications  by  the 
American  Society  of  Testing  and 
Materials,  The  American  National 
Standards  Institute,  and  the  American 
Society  of  Civil  Engineers,  contain,  or 
soon  will  contain  related  voluntary 
standards  for  many  of  the  products  and 
installations  that  this  proposal 
addresses.  OSHA  has  shared  its 
research  information  with  all  of  the 
affected  standards  development  groups. 

Active  Government  Collaboration 

OSHA  has  worked  and  is  continuing 
to  work  with  the  National  Bureau  of 
Standards  in  the  Department  of 
Commerce  to  develop  safety 
requirements  for  scaffolding,  guardrails, 
and  safety  belts.  The  Consumer  Product 
Safety  Commission  and  OSHA  have 
been  working  together  to  establish 
satisfactory  ladder  performance 
standards. 

The  Coast  Guard  is  also  developing 
standards  for  maritime  vessels  and  oil- 
drilling  platforms  on  the  Outer 
Continental  Shelf  where  hazards  exist 
that  are  comparable  to  those  addressed 
in  this  rulemaking.  OSHA  will 
coordinate  this  rulemaking  with  the 
Coast  Guard’s  action  in  these  areas. 

Timetable 
NPRM— fall  1980 

Regulatory  Analysis — accompanying 
NPRM 

Public  Hearings — in  at  least  three 
cities 

Public  Comment  Period — 90  days 

following  NPRM 

Final  Rule — to  be  determined 

Final  Rule  Effective — to  be 

determined 

Available  Documents 
ANPRM— 40  FR  17100,  April  23, 1976. 


Comments  and  transcripts  from  town 
meetings.  OSHA  Public  Reading  Room, 
SA6212,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210. 

These  documents  are  available  for 
review  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  S6212, 
Second  and  Constitution  Avenue,  N.W., 
Washington,  D.C.,  20210. 

Agency  Contact 

General  Industry: 

Jerry  L.  Purswell,  Director  Directorate 
of  Safety  Standards  Programs 
Occupational  Safety  and  Health 
Administration  200  Constitution 
Avenue,  N.W.  Washington,  D.C.  20210 
(202)  523-8061 

Construction: 

Allan  E.  Martin,  Director  Office  of 
Construction  and  Civil  Engineering 
Safety  Standards  Occupational  Safety 
and  Health  Administration  200 
Constitution  Avenue,  N.W. 
Washington.  D.C.  20210  (202)  523- 
8161. 


DOL-OSHA 

Regulations  for  Reducing  Safety  and 
Health  Hazards  in  Abrasive  Blasting 
Operations  (29  CFR  1910.94  (a))* 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  believes  this 
regulation  to  be  necessary  to  protect  the 
100,000  abrasive  blasters  and  employees 
who  work  in  and  around  abrasive 
blasting  operations  from  respiratory 
impairment  and  a  variety  of  . 
occupational  safety  and  health  hazards. 

Statement  of  Problem 

Abrasive  blasting  operations  expose 
workers  to  several  occupational  hazards 
which  may  cause  disease  and  physical 
injury.  Of  primary  concern  are  the 
hazards  of  (1)  dusts  of  silica  (sand)  and 
silica  substitutes,  (2)  excessive  noise 
levels,  and  (3)  safety  hazards,  such  as 
slippery  surfaces  and  conditions  which 
enhance  the  development  of  fires  and 
explosions. 

In  abrasive  blasting  operations, 
streams  of  silica  or  sand  substitutes  are 
projected  by  compressed  air  to  prepare 
a  clean  surface  for  subsequent 
treatment.  Large  quantities  of  dust  are 
created  which,  when  inhaled,  are 
responsible  for  specific  types  of  lung 
disease. 

Silicosis  is  one  of  those  diseases.  It  is 
a  tissue-scarring  disease  of  the  lung  that 
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is  irreversible  and  often  fatal.  The 
disease  is  responsible  for  a  large 
number  of  deaths,  either  directly  or  by 
predisposing  workers  to  tuberculosis 
and  other  infectious  diseases. 

The  severity  of  this  preventable 
disease  has  been  repeatedly  emphasized 
by  the  occupational  health  community  in 
which  there  is  general  agreement  that 
abrasive  blasters  usually  contact 
silicosis  after  about  10  years  of 
occupational  exposure.  The  incidence  of 
silicosis  increases  progressively  with 
increasing  concentrations  of  dust 
present  in  the  work  environment. 
Systemic  poisoning  or  cancer  may  also 
develop,  depending  upon  the 
composition  of  the  abrasive.  Abraded 
byproducts  may  also  contain  toxic 
materials  and  cancer-causing  agents. 
Furthermore,  dust  hazards  affect  not 
only  the  abrasive  blasters,  but  also 
those  nearby  employees  assisting  with 
the  blasting  as  well  as  other  employees 
at  adjacent  worksites. 

In  addition  to  the  severe  dust  hazards, 
this  worker  population  is  exposed  to 
excessive  noise  levels.  The  primary 
effect  of  noise  exposure  is  premature 
hearing  loss,  although  a  wide  spectrum 
of  nonauditory  adverse  health  effects, 
such  as  changes  in  blood  pressure  and 
decreases  in  respiratory  rates,  can  also 
result  from  noise  exposure. 

In  abrasive  blasting  work,  a  realistic 
potential  for  causing  loss  of  life  or  limb 
is  also  created  by  the  heavy  dust  clouds 
which  reduce  visibility.  Additionally, 
the  powerful  collision  of  abrasive 
material  against  hard  surfaces  generates 
airborne  particulates  which  may  result 
in  fire  and  explosion  hazards, 
particularly  where  electrical  apparatus 
is  present. 

Alternatives  Under  Consideration 

The  agency  is  considering  the 
following  regulatory  approaches: 

(A)  There  are  major  deficiencies  with 
the  existing  abrasive  blasting  standard 
CFR  1910.94  (a))  which  result  in 
inadequate  employee  protection.  These 
deficiencies  include  the  lack  of 
requirements  for  regulated  abrasive 
blasting  zones;  monitoring  for  silica 
exposures;  adequate  engineering 
controls  and  work  practices;  and 
adequate  respiratory  protection 
programs,  medical  surveillance  and 
employee  training.  One  alternative 
would  be  to  eliminate  existing 
regulatory  deficiencies  by  adding  the 
appropriate  requirements  and  revising 
the  existing  regulations  by  referencing 
appropriate  health  and  safety  provisions 
(occurring  throughout  29  CFR  Parts 
1910-1926)  which  currently  apply  to 
abrasive  blasting. 


(B)  A  second  alternative  would  be  to 
ban  the  use  of  sand  in  addition  to  the 
regulatory  additions  and  revisions 
discussed  above.  Sand  used  in  abrasive 
blasting  is  already  banned  in  several 
countries  and  MSHA  is  considering 
prohibiting  its  use  in  aboveground 
mining  operations.  Nonetheless,  it  is  not 
clear  that  this  alternative  is 
economically  or  technologically  feasible 
in  the  abrasive  blasting  industry. 
Moreover,  the  toxicity  of  some 
alternative  abrasives  and  abraded 
products  indicates  that  a  revision  of  the 
existing  regulations  must  be 
accomplished  to  ensure  adequate 
employee  protection,  regardless  of 
whether  or  not  the  agency  decides  to 
ban  sand  as  an  abrasive.  At  the  present 
time,  therefore,  this  alternative  is  not 
our  preferred  regulatory  approach. 

The  agency  believes  there  is  no 
suitable  nonregulatory  approach 
because  the  existing  regulations  are 
inadequate  to  provide  protection  and 
the  traditional  nonregulatory 
approaches,  such  as  program  directives 
and  consultation,  do  not  appear  to 
provide  relief. 

Summary  of  Benefits 

Sectors  Affected:  Abrasive  blasters; 
associated  workers;  and 
establishments  in  the  construction, 
manufacturing,  and  transportation 
industries  listed  in  Table  1, 
particularly  heavy  construction  not 
elsewhere  classified,  painting, 
paperhanging  and  decorating,  and 
plating  and  polishing. 

Table  Industries  Affected  by  the  Abrasive 

Blasting  Standard 


SIC  code  Industry  short  title 

1629 .  Heavy  construction,  not  elsewhere  classified 

1721 .  Painting,  paperhanging  and  decorating 

1743 .  Terrazzo,  tile  and  marble,  and  mosaic  work 

291 1 .  Petroleum  refining 

3272 .  Concrete  products,  except  block  and  brick 

3281 .  Cut  stone  and  stone  products 

3312 .  Blast  furnaces  and  steel  mills 

3321  .  Gray  iron  foundries 

3322  .  Malleable  iron  industries 

3323  .  Steel  foundries,  not  elsewhere  classified 

3352 .  Aluminum  rolling  and  drawing 

3356 .  Nonferrous  rolling  and  drawing 

3361  .  Aluminum  foundries 

3362  .  Brass,  bronze,  and  copper  foundries 

3369 .  Nonferrous  foundries,  not  elsewhere  classified 

3391 .  Iron  and  steel  forgings 

3399 .  Primary  metal,  not  elsewhere  classified 

3441 .  Fabricated  structural  steel 

3471 .  Plating  and  polishing 

3731 .  Shipbuilding  and  repairing 

4011 .  Railroads,  line-haul  operating 


The  Census  Bureau  categorizes  these 
workers  as  machine  operatives  (Census 
number  690)  and  construction  laborers 
(Census  number  751). 

Regulatory  action  in  this  area  will 
decrease  the  number  of  cases  of  lung 
disease  among  exposed  workers.  The 


reduction  in  exposure  levels  will 
produce  a  corresponding  reduction  in 
adverse  health  effects.  The  agency  also 
expects  regulatory  action  to  result  in 
fewer  injuries  and  deaths  related  to 
abrasive  blasting  safety  hazards. 
Reduction  in  lung  disease  and  injury 
associated  with  abrasive  blasting  will 
decrease  the  pain  and  suffering  of 
workers  and  their  families  and  the 
burden  on  social  programs,  and  will 
provide  employees  with  significant  cost 
reductions  and  improvements  in 
productivity. 

Summary  of  Costs 

Sectors  Affected:  Construction, 
manufacturing  and  transportation 
industries  listed  above  in  Table  1, 
particularly  heavy  construction  not 
elsewhere  classified,  painting, 
paperhanging  and  decorating,  and 
planting  and  polishing. 

Three  industrial  classifications,  SIC 
1629  (Heavy  construction,  not  elsewhere 
classified),  SIC  1721  (Painting, 
paperhanging  and  Decorating)  and  SIC 
3471  (Plating  and  polishing),  account  for 
approximately  55  percent  of  the 
abrasive  blasting  operations  and  employ 
about  78  percent  of  the  abrasive 
blasters.  The  approximate  population  at 
risk  is  100,000  workers. 

Preliminary  estimates  of  the 
additional  costs  of  alternative  (A)  are 
listed  below.  The  size  of  the  range 
reflects  variations  in  the  stringency  and 
timing  of  selected  provisions  of  this 
alternative. 

Table  2.— Cost  of  Alternative  A 


Amount  1978 
dollars 
(million) 

Type  of  cost: 

Installed  capital 

13-t85 

Annual  capital  charge 

3-44 

Annual  additional  energy  used 

.01-8 

Annual  operating  and  maintenance 

51-78 

Total  annualized 

54-130 

OSHA  estimates  that  the  alternative 
of  banning  sand  would  cost  an 
additional  $94  million  in  annual 
operating  and  maintenance  costs 
because  of  the  extra  cost  of  substitutes 
for  silica  sand.  Because  sand  sold  for 
blasting  is  less  than  3  percent  of  the 
sales  of  sand  suppliers,  the  incremental 
effect  on  sand  suppliers  of  banning  sand 
would  be  minor. 

As  noted  above,  there  may  also  be 
indirect  costs  caused  by  increases  in 
health  problems  due  to  the  possible 
hazardous  properties  of  substitutes 
which  may  be  used  for  sand.  For 
example,  the  National  Institute  of 
Occupational  Safety  and  Health  has 
determined  that  some  slag  substitutes 
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break  down,  after  blasting,  into 
respirable  particulates  of  highly  toxic 
heavy  metals. 

These  preliminary  figures  suggest  that 
both  alternatives  are  economically 
feasible  for  the  industries  affected.  The 
agency  is  preparing  an  economic  impact 
assessment;  tentative  results  indicate 
that  even  if  industry  is  able  to  pass  on 
compliance  costs  completely  to  their 
customers,  prices  will  increase  by  less 
than  two-tenths  of  one  percent  if  sand  is 
banned  (Alternative  B),  and  by  less  than 
one-tenth  of  one  percent  if  Alternative 

(A)  is  implemented.  Impact  on  output, 
employment,  and  market  structure  are 
expected  to  be  minor  as  well. 

Related  Regulations  and  Actions 

Internal:  OSHA  intends  to  develop  a 
new  standard  covering  the  use  of  silica 
in  all  industries.  This  new  standard  may 
change  the  current  permissible  exposure 
limit  for  silica  and  may  apply  to 
abrasive  blasting  operations. 

External:  The  Mine  Safety  and  Health 
Administration  is  also  considering  a 
change  in  the  permissible  exposure  level 
for  silica.  In  addition,  it  is  considering 
banning  its  use  in  aboveground 
operations. 

Active  Government  Collaboration 

None 

Timetable 

NPRM— June  1980. 

Regulatory  Analysis — July  1980 

Public  Hearing — following  NPRM. 

Final  Rule — June  1981. 

Final  Rule  effective — to  be  determined 

Available  Documents 

Public  docket  of  the  record  of 
rulemaking  on  safety  and  health  hazards 
of  abrasive  blasting  operations  (OSHA 
Docket  No.  H-102). 

Economic  and  environmental  impact 
statements  will  be  available  when  a 
standard  is  proposed. 

These  documents  will  be  available  by 
mail  and  for  review  and  copying  at  the 
OSHA  Technical  Data  Center,  Room  S- 
6212,  Third  Street  and  Constitution 
Avenue,  N.W.  Washington,  D.C.  20210. 

A  fee  is  usually  charged  for  copies  of 
these  documents. 

Agency  Contact 

Fayez  Hanna,  Director,  Office  of 

Toxic  Substances  Directorate  of 

Health  Standards  Programs  U.S. 

Department  of  Labor-OSHA 

Washington.  D.C.  20210  (202)  523-7148 


DOL-OSHA 

Safety  and  Health  Regulations  for 
Construction  Underground 
Operations-Tunnels,  Shafts  and 
Related  Work  Areas  (29  CFR  Part 
1926.800)* 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  §  655;  Contract 
Work  Hours  Act  Amendment  1969,  P.L. 
91-54,  76  Stat.  357,  40  U.S.C.  §  327  note; 

29  CFR  Part  1926.800. 

Reason  for  Including  This  Entry 

The  Department  of  Labor  (DOL) 
thinks  this  rule  is  important  because  it 
will  significantly  contribute  toward  the 
reduction  of  underground  accidents  and 
injuries.  The  proposed  revision  of  this 
standard  will  ensure  safer  working 
conditions  by  correcting  deficiencies  in 
the  existing  standard.  In  addition, 

OSHA  will  incorporate  plain  language  in 
an  easier-to-use  format  and  eliminate 
redundant,  ambiguous,  or 
inconsequential  provisions. 

Statement  of  Problem 

During  the  five  year  period  starting  in 
1971  at  least  six  catastrophic  incidents 
involving  explosion,  fire,  or  flooding 
took  place  at  underground  operations- 
tunnels,  shafts,  and  related  worksites. 
These  disasters  resulted  in  48  deaths,  42 
injuries,  and  millions  of  dollars  in 
property  damage,  and  the  toll  could 
have  been  greater  except  for  a 
particularly  fortunate  set  of 
circumstances  at  the  time  of  the 
accidents.  In  addition,  many  workers  in 
underground  operations  are  subject  to 
other  life-threatening  hazards  on  an 
almost  daily  basis.  To  reduce  the 
incidence  of  future  catastrophes,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  revising  its 
workplace  construction  standards  for 
underground  operations  to  cover 
hazards  that  are  not  currently  regulated. 

Currently,  billions  of  dollars  worth  of 
underground  construction  projects  are 
underway  or  scheduled.  These  include 
subway  systems  in  five  major  cities,  and 
numerous  water  and  sewer  lines  and 
utility  networks.  OSHA  estimates  that 
up  to  350,000  workers  per  year  may  be 
involved  in  situations  that  present 
repeated  opportunities  for  major 
disasters.  Tunnels  and  shafts  for  mining 
operations  are  regulated  by  the  Mine 
Safety  and  Health  Administration 
(MSHA). 

OSHA  promulgated  safety  and  health 
regulations  for  tunneling  operations  on 
April  17, 1971.  During  the  ensuing  years 
of  enforcement,  interested  parties  have 
identified  a  number  of  problem  areas. 


For  example,  some  rules  were  claimed 
to  be  excessively  stringent.  Under  the 
current  standard,  fire-resistant  fluids  are 
required  to  be  used  in  underground 
hydraulic  systems.  Equipment 
manufacturers  and  employers  claim  that 
the  use  of  such  fluids  considerably 
reduces  the  lifespan  of  certain 
machinery  and  that  alternative  methods 
of  protection,  such  as  fire  suppression, 
should  be  allowed.  Conversely,  others 
have  suggested  more  specific  rules  to 
deal  with  potentially  explosive  gas 
atmospheres  in  tunnels,  and  the 
improvement  of  hoisting  equipment  to 
prevent  the  recurrence  of  past 
catastrophes. 

In  addition,  some  of  the  current  rules 
need  updating  and  clarification.  As  a 
result,  the  proposed  standard  will  rely 
on  more  current  information  to  prohibit 
those  work  conditions  which  needlessly 
contribute  to  the  most  serious  accidents. 

Alternatives  Under  Consideration 

OSHA  is  considering  the  following 
alternatives: 

(A)  No  revision:  do  not  clarify  and 
update  the  regulation,  and  do  not 
expand  the  regulation’s  coverage.  This 
option  would  allow  underground 
hazards  to  continue  unabated.  For 
instance,  the  provisions  for  defining  a 
gassy  site,  acceptable  emergency 
procedures,  site  safety  program,  air 
quality,  fire  prevention,  haulage,  and 
hoisting  are  either  not  currently 
addressed  or  insufficient. 

(B)  Revise  the  regulations  to  address 
those  unique  hazards  of  underground 
work  that  require  additional  or  special 
attention.  For  example,  some  sites  have 
special  ventilation  requirements,  others 
need  special  lighting,  etc.  This 
alternative  has  the  advantage  of 
addressing  only  the  most  important 
problems,  such  as  clarifying  the  scope 
and  providing  for  gas  operations, 
emergency  procedures,  fire  prevention, 
ground  support,  and  haulage  and 
hoisting  operations. 

The  revision  would  incorporate 
performance-oriented  standards  (where 
criteria  are  set  but  where  specific  ways 
of  meeting  the  criteria  are  not  set)  and 
thus  provide  greater  flexibility  in 
complying  with  the  standard. 

(C)  Revise  the  regulation  so  that  either 
one  subpart  or  section  of  the  regulation 
will  address  all  the  hazards  of 
underground  work.  This  option  might 
produce  a  more  comprehensive  standard 
but  would  duplicate  in  some  part, 
existing  regulatory  treatment  of 
construction  hazards  that  are  not  unique 
to  underground  work  and  would,  thus, 
become  excessively  cumbersome. 

OSHA  prefers  alternative  (B),  because 
it  will  deal  with  the  major  hazards 
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causing  underground  accidents  in  the 
most  efficient  and  least  costly  way. 

Summary  of  Benefits 

Sectors  Affected:  The  construction 
industry,  and  all  other  industries 
involved  in  the  building  and 
maintenance  of  undergournd  facilities; 
employees  of  these  industries:  and  the 
general  public. 

There  are  approximately  3,000 
employees  working  on  the  construction 
of  large,  new  underground  tunnels  to  be 
used  in  water  and  sewer  systems,  rapid 
transit  systems,  highways,  and 
railroads.  An  estimated  20,000  workers 
are  engaged  in  other  types  of  major 
underground  construction  projects, 
including  underground  power  plants, 
underground  storage  and  refrigeration, 
subsurface  transmission  of  electric 
power,  underground  sewage  treatment 
facilities,  and  subterranean  military 
defense  installments.  Moreover,  there 
are  additional  thousands  of  workers  for 
utilities  and  other  contractors  who  are 
involved  in  more  routine  construction 
tasks  in  already  existing  underground 
facilities,  or  are  hired  to  extend,  repair 
or  build  smaller  tunnel  networks.  Many 
of  these  operations  are  included  under 
the  following  Standard  Industrial 
Classification  (SIC)  Codes:  1622  (bridge, 
tunnel  and  elevated  highway 
construction);  1923  (water,  sewer, 
pipeline  communication,  and  power  line 
construction);  1929  (heavy  construction, 
not  elsewhere  classified);  1794 
(excavating  and  foundation  work);  and 
49  (electric,  gas,  and  sanitary  services). 

Preliminary  estimates  indicate  that 
7.000  worker-injuries  per  year  occur  on 
major  new  underground  construction 
projects.  OSHA's  ongoing  analysis 
estimates  that  the  regulation  would 
prevent  about  800  of  these  accidents  and 
avoid  37.000  lost  workdays  per  year. 

This  is  in  addition  to  the  real  but 
presently  nonquantifiable  potential  of 
the  standard  to  eliminate  major  tunnel 
disasters  from  fire,  explosion,  flooding, 
etc.  which  have  accounted  for  up  to  38 
fatalities  in  a  single  year  (1971). 

Fewer  underground  accidents  will 
result  in  reduced  lost  wages  and 
medical  expenses.  The  general  taxpayer 
will  benefit  to  the  extent  that 
government  welfare  payments  are 
lowered.  Employers  will  benefit  from 
reduced  property  damage,  lower 
insurance  premiums,  and  increased 
productivity  as  a  result  of  reduced 
production  downtime  and  lower  labor 
turnover  and  training  costs. 

Summary  of  Costs 

Sectors  Affected:  The  construction 
industry,  and  all  other  industries 


involved  in  the  building  and 

maintenance  of  underground  facilities: 

and  the  general  public. 

Preliminary  estimates  of  the  annual 
compliance  costs  for  the  new  provisions 
of  the  proposed  standard,  in  1979 
dollars,  are  about  $1  million  for 
tunneling  operations,  and  about  $3 
million  for  other  underground  projects. 
The  compliance  costs  amount  to  less 
than  0.2  percent  of  the  value  of  the 
affected  construction  projects. 

DOL’s  preliminary  analysis  of  the 
proposed  standard  indicates  that  the  ' 
regulation  will  not  significantly  disrupt 
any  segment  of  the  industry,  and 
adjustments  in  prices,  employment,  and 
production  will  be  minor.  Taxpayers 
will  be  affected  to  the  extent  the  revised 
regulation  increases  costs  for 
government  construction  projects,  and 
consumers  will  be  affected  as 
transportation  or  private  utility 
companies  pass  on  increased  rosts. 

Related  Regulations  and  Actions 

Internal:  The  Mine  Safety  and  Health 
Administration  (MSHA)  has 
promulgated  regulations  for  metal  and 
nonmetal  mining  activities,  including 
tunnel  and  shaft  construction  for  mines, 
and  OSHA  has  an  existing  construction 
tunnel  and  shaft  regulation  for  all  other 
construction. 

External:  The  American  National 
Standards  Institute,  Inc.  is  developing  a 
voluntary  standard  for  the  construction 
of  tunnels,  shafts,  and  caissons.  Also,  a 
number  of  States,  operating  their  own 
safety  and  health  plans  under  an 
agreement  with  OSHA,  have  tunneling 
regulations.  Some  States  mirror  the 
OSHA. regulations  and  others,  such  as 
California  and  Michigan,  have 
developed  their  own  regulations,  which 
OSHA  considers  to  be  as  effective  as 
the  Federal  regulations.  States  with 
plans  are  required  to  update  their 
standards  to  be  as  effective  as  the 
OSHA  requirements. 

Active  Government  Collaboration 

The  proposal  will  include  the  health 
and  safety  requirements  for  the  design, 
permissibility,  and  suitability  of  mobile 
diesel-powered  transportation 
equipment  (Schedule  31)  which  the 
Bureau  of  Mines  in  the  Department  of 
Interior  developed  and  which  are  now 
included  in  the  Mine  Safety  and  Health 
Administration  (MSHA)  regulations. 
Also,  OSHA  will  propose  that  any  self¬ 
rescuer  breather  apparatus  for  escaping 
from  underground  areas  subject  to 
smoke  and  fire  hazards,  be  capable  of 
generating  its  own  oxygen  supply  when 
site  conditions  warrant.  Such  devices 
are  jointly  approved  by  MSHA  and  the 


National  Institute  for  Occupational 
Safety  and  Health.  OSHA  will  continue 
to  coordinate  regulatory  activities 
dealing  with  similar  hazards  with 
MSHA. 

Timetable 

Economic  Assessment — ^June  1980 
Environmental  Assessment — June 
1980 

NPRM — August  1980 

Public  Comment — 60  days  following 

NPRM 

Informal  Hearing — late  fall  1980 
Final  rule — early  1981 
Regulatory  Analysis — undecided 

Available  Documents 

Transcripts  of  public  meetings  held  by 
the  OSHA  Construction  Safety  and 
Health  Advisory  Committee,  1974-1980. 

Proposed  rule.  Tunnels,  Shafts  and 
Related  Work  Areas,  39  FR  10216, 

March  18. 1974. 

Transcript  of  public  hearing  held  on 
June  26, 1974. 

Written  comments  received  relative  to 
the  March  18, 1974  proposal. 

These  documents  are  available  for 
review  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  S-6212, 
Third  and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 

Agency  Contact 

Allan  E.  Martin,  Director,  Office  of 
Construction  and  Civil  Engineering 
Safety  Standards,  Occupational 
Safety  and  Health  Administration.  200 
Constitution  Avenue.  N.W. 
Washington,  D.C.  20210  (202)  523-8161 


OOL-OSHA 

Safety  and  Health  Regulations  for 
Entry  and  Work  in  Confined  Spaces  in 
Construction  (29  CFR  Part  1926)  and  in 
General  Industry  (29  CFR  Part  1910) 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  believes  this 
rule  is  important  because  injuries  and 
deaths  would  be  reduced  for  a 
significant  portion  of  the  labor  force  in 
construction  and  general  industry. 

Statement  of  Problem 

The  agency  continues  to  receive 
reports  of  injuries  and  deaths  caused  by 
entering  and  working  in  confined 
spaces,  such  as  tanks,  reactor  vessels, 
vats,  hoppers,  vaults,  and  pits  that  are 
oxygen  deficient  or  contain  toxic  or 
flammable  atmospheres.  Additionally. 
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rescue  attempts  into  confined  spaces 
often  cause  death  or  injury  to  the 
rescuer.  A  review  of  6,000  preliminary 
fatality/catastrophe  event  reports  from 
1976  and  1977  indicated  that  132  events 
were  related  to  entry  and  work  in 
confined  spaces.  These  reports  indicate 
that  multiple  injuries  and  deaths  occur 
with  each  event,  e.g.  of  these  132  events, 
there  were  130  injuries  and  143 
fatalities.  The  technology  is  available  to 
test  these  atmospheres  prior  to  entry 
and  to  make  them  safe  for  human 
occupancy  or  to  provide  the  appropriate 
protective  equipment.  A  recent  report 
published  by  the  National  Institute  for 
Occupational  Safety  and  Health,  dealing 
with  the  hazards  of  confined  spaces,  has 
confirmed  OSHA's  opinion  that 
regulatory  action  is  urgent. 

If  the  Agency  does  not  take  any 
action,  the  death  and  injury  toll  will 
continue  to  increase  in  frequency 
because  of  the  increase  in  work  taking 
place  in  confined  spaces  with 
contaminated  atmospheres  and  the  fact 
that  many  employers  and  employees 
seem  to  be  unaware  of  the  seriousness 
of  confined-space  hazards. 

Alternatives  Under  Consideration 

(A)  OSHA  will  consider  limiting  the 
scope  of  coverage  of  this  proposed 
regulation  to  those  unique  confined- 
space  situations  showing  a  high 
incidence  of  injury  or  fatality.  These 
situations  involve  atmospheres 
containing  an  oxygen  excess  or 
deficiency,  or  flammable,  toxic, 
corrosive,  irritant,  or  asphyxiating 
atmospheres.  This  option  would  have  a 
smaller  impact  on  the  economy  than  a 
general  confined-space  regulation,  but  it 
would  also  offer  protection  to  fewer 
employees. 

(B)  OSHA  is  considering  a  second 
option  requiring  permits  to  be  issued 
before  beginning  work  in  confined 
spaces,  and  requiring  that  more 
complete  records  be  kept  of  near¬ 
injuries,  injuries,  and  fatalities.  At  issue 
in  this  option  is  who  would  issue  the 
permits,  who  would  be  required  to 
obtain  a  permit,  and  who  would  be 
responsible  for  keeping  records.  This 
approach  would  force  awareness  of  the 
hazards  of  confined  spaces  on 
employers  and  employees,  by  requiring 
a  qualified  person  from  industry  to 
inspect  the  space  and  ensure  that  any 
proper  precautions  had  been  taken. 
More  comprehensive  data  relating  to 
injuries  in  confined  spaces  would  be 
helpful  in  analyzing  measures  to  be 
taken  to  prevent  future  injuries.  The 
administrative  problems  for  both  DOL 
and  industry  associated  with  a  permit 
system  and  the  increased  recordkeeping 


and  reporting  required  by  this  approach 
are  the  drawbacks  of  this  alternative. 

OSHA  is  also  considering  exempting 
certain  industries  that  perform  work  in 
confined  spaces  from  the  scope  of  the 
standard  if  it  can  be  shown  that 
voluntary  compliance  with  an  existing 
industry  standard  has  been  effective,  or 
if  there  are  existing  standards  that 
adequately  cover  those  industries. 
Further,  the  agency  intends  to  write  a 
performance-oriented  standard  (where 
criteria  are  set  but  specific  ways  of 
meeting  the  criteria  are  not  set)  which 
will  give  employers  greater  flexibility  in 
meeting  the  regulation’s  objectives. 

Summary  of  Benefits 

Sectors  Affected:  All  industries  with 
employees  who  work  in  confined 
spaces;  such  as  tanks,  reactor  vessels, 
vaults,  and  pits:  and  employees  in 
these  industries. 

Workers  are  seriously  injured  or 
killed  in  more  than  10  percent  of  all 
confined  space  accidents.  Data  are 
presently  unavailable  to  project  annual 
frequency  and  severity  rates. 

The  primary  benefit  of  hazard 
reduction  would  be  a  decrease  in 
employee  injury,  illness,  and  death. 
Property  losses  are  usually  not  major  in 
these  cases,  although  there  are 
exceptions. 

Summary  of  Costs 

Sectors  Affected:  All  industries  with 
employees  who  work  in  confined 
spaces;  such  as  tanks,  reactor  vessels, 
vaults,  and  pits. 

Employers  will  bear  direct  costs  in  the 
form  of  additional  equipment  and  labor 
necessary  for  hazard  evaluation  and 
preventive  measures.  The  largest  cost 
impacts  will  accrue  to  employers  who 
currently  do  not  have  programs  and 
equipment  for  safe  operation  in  confined 
spaces.  At  this  time,  we  have  no 
estimate  of  the  number  of  workers  at 
risk.  Preliminary  indications  are  that 
most  employers  already  have  programs 
that  may  not  require  extensive 
modification,  and  costs  may  fall  most 
heavily  on  a  small  group  of  employers 
who  have  no  programs  in  effect.  If  so, 
small  contractors  could  encounter 
increased  economic  barriers  to 
conducting  confined  space  work.  To 
lessen  the  requirement  for  the  small 
contractors,  however,  would  defeat  the 
purpose  of  this  regulation. 

There  are  also  special  costs 
associated  with  a  permit  system  if  we 
select  that  option.  Some  permit  systems, 
such  as  EPA's  requirement  for 
pesticides,  involve  permits  issued  by 
governmental  agencies.  OSHA  is  not 
contemplating  this  type  of  system.  The 


OSHA  approach  is  intended  to  establish 
responsibility  with  a  knowledgable 
individual  in  the  establishment  to  issue 
permits  after  determining  that 
appropriate  preconditions  for  entry  have 
been  (or  will  be)  met.  No  cost  estimates 
have  been  made,  but  it  is  not  anticipated 
that  this  provision  will  be  a  major 
expense  item. 

If  small  contractors  encounter 
economic  barriers,  the  nature  of 
confined-space  work  is  such  that  market 
dominance  by  a  limited  number  of 
companies  is  unlikely. 

It  is  not  likely  that  this  regulation  will 
cause  costs  of  compliance  in  excess  of 
$100  million.  Price  effects  resulting  from 
increased  operating  costs  in  industries 
with  confined  spaces  will  be  minimal. 

Related  Regulations  and  Actions 

Internal:  There  are  existing 
parapaphs  in  29  CFR  Part  1926  that 
specifically  reference  confined  or 
enclosed  spaces.  These  are  1926.21(b)(6).* 
1926.154(a)(2).  1926.350(b)(4).  1926.352(g). 
1926.353(b).  1926.353(c),  and 
1926.354(c)(1).  Additionally,  there  are 
paragraphs  that  do  not  specifically 
address  confined  spaces  but  are 
relevant  and  to  some  extent  address 
hazards  encountered  when  working  in 
confined  spaces.  These  are 
1926.103(b)(3).  1926.104, 1926.250(b). 
1926.651(v).  1926.850(e).  1926.956(a), 
1926.956(b).  1926.957(h)(2).  1910.94,  and 
1910.134. 

The  additional  paragraphs  in  subparts 
C,  D,  E,  and  F  of  Part  1926  are  of  a 
general  nature  and  would  be  referenced 
in  a  separate  standard  for  confined 
spaces. 

There  are  related  OSHA  regulations 
pertaining  to  confined  spaces  in  the 
rules  that  govern  Ship  Repairing, 
Shipbuilding.  Shipbreaking  and 
Longshoring.  including  1915.2(m), 
1915.2(n),  1915.11, 1915.23, 1915.24, 
1915.31, 1915.32,  1915.33,  1915.54,  1915.82. 
1916.2(m).  1916.(2)(n).  1916.11, 1916.23, 
1916.24, 1916.31, 1916.32, 1916.33, 1916.54, 
1916.82, 1917.(2)(m),  1917.2(n),  1917.11, 
1917.31,  1917.33,  1917.54,  1917.82,  and 
1918.93. 

There  are  related  OSHA  regulations 
pertaining  to  confined  spaces  in  the 
rules  that  govern  General  Industry  and 
Agriculture,  including  1910.194(d), 
1910.252, 1910.261(b)(5)  and 
1910.268(o)(2)  as  well  as  provisions  in 
those  subparts  of  Part  1910  which  cover 
walking  and  working  surfaces,  fire 
protection,  protection  from  hazardous 
and  toxic  materials,  and  guarding  from 
mechanical  and  electrical  hazards. 

On  October  19, 1979.  OSHA  issued  an 
ANPRM  (44  FR  60334)  for  entry  and 
work  in  confined  spaces  in  general 
industry.  Docket  No.  S-019.  This  was  a 
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request  for  written  information  that 
w  ould  be  of  value  to  the  agency  in  the 
development  of  a  proposed  standard. 

On  March  25,  1980,  OSHA  issued  an 
.•WPR.M  (45  FR  19266)  for  entry  and 
work  in  confined  spaces  in  the 
construction  industry.  Docket  No.  S-107. 
This  also  was  a  request  for  written 
information  that  would  be  of  value  to 
ihe  agency  in  developing  a  proposed 
standard. 

Drafts  of  the  proposed  regulation  will 
be  submitted  to  the  Mine  Safety  and 
Health  Administration  in  the 
Department  of  Labor. 

External:  American  National 
Standards  Institute  (ANSI)  has 
published  Safety  Requirements  for 
Working  in  Tanks  and  Other  Confined 
Spaces.  ANSI  Z117. 1-1977.  Organization 
Resource  Counselors,  Inc.  has  been 
developing  a  Proposed  Performance 
Standard  for  Confined  Spaces,  and 
individual  States  such  as  California. 
Wisconsin,  and  Maryland  have 
standards  regulating  work  in  confined 
spaces. 

.Active  Government  Collaboration 

OSHA  has  held  discussions  with  the 
National  Institute  for  Occupational 
Safety  and  Health  during  the  institute's 
development  of  a  criteria  document  on 
confined  spaces.  Drafts  of  the  proposed 
regulation  will  be  submitted  to  the 
Department  of  the  .Army,  and  the  Office 
of  Pipeline  Safety  in  the  Department  of 
Transportation  for  comment. 

rinietable 

General  Industry: 
informal  Public  Fact-Finding 
Meetings — May  1980 
NPRM— late  1980 

Public  Comment  Period — early  1981 
Public  Hearings — early  1981 
Final  Rule — (jarly  1981 
Regulatory  Analysis — undecided 
Construction: 

.NPRM— December  1980 

i’ublic  Comment  Period — 60  days  after 

publication  of  NPRM 

Public  Hearings — March  1981 

Final  Rule — August  1981 

Regulatory  Analysis — undecided 

-Available  Documents 

-A.NPR.M  (General  Industry) — 44  FR 
60333.  October  19.  1979.  Docket  No. 
S-019 

.A.NPR.M  (Construction) — 45  FR  19266. 
.March  25, 1980.  Docket  .No.  S-107 
Transcripts  of  the  Informal  Public 
Fact-Finding  Meetings  held  in: 

Houston,  Texas — May  13  and  14, 1980 
Denver.  Colorado — May  20  and  21, 
1980 

Washington.  D.  C. — May  28  and  29. 
1980 


"Criteria  for  a  recommended 
standard.  Working  in  Confined  Spaces.” 
published  by  the  National  Institute  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Health,  Education  and 
Welfare,  December  1979 
American  National  Standard,  Safety 
Requirements  for  Working  in  Tank  and 
Other  Confined  Spaces.  ANSI  A117.1- 
1977,  American  National  Standards 
Institute,  Inc.,  1430  Broadway,  New 
York,  New  York  10018 
Comments  received  in  response  to 
these  ANPRM's  and  other  documents 
are  available  for  review  and  copying  in 
the  Docket  Office.  Room  S-6212,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington.  D.  C.  20210. 

Agency  Contact 

General  Industry: 

Jerry  L.  Purs  well. 

Director  Directorate  of  Safety 
Standards  Programs 
Occupational  Safety  and  Health 
Administration 

200  Constitution  Avenue,  N.W. 
Washington,  D.C.  20210  (202)  523-8061 
Construction: 

Allan  E.  Martin, 

Director  Office  of  Construction  and 
Civil  Engineering  Safety  Standards 
Occupational  Safety  and  Health 
Administration 

200  Constitution  Avenue,  N.W. 
Washington.  D.C.  20210  (202)  523- 
8161. 


DOL-OSHA 

Safety  and  Health  Regulations  for 
Locking  Out  and  Tagging  Energy 
Sources  in  General  Industry  (29  CFR 
Part  1910)  and  in  Construction  (29  CFR 
Part  1926) 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act  of  1970.  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  thinks  this  rule 
is  important  because  it  concerns  a 
subject  in  which  the  public  has  shown  a 
considerable  interest,  and  it  will  also  fill 
a  gap  in  our  current  regulations  and  will 
consolidate  the  widely  dispersed 
regulatory  provisions  related  to  lockout 
hazards. 

Statement  of  Problem 

The  proposed  regulation  will  protect 
employees  from  accidents  caused  by  the 
failure  to  deactivate  (lock  out)  and  tag 
machinery,  equipment,  or  systems  while 
they  are  being  worked  on.  Lockout/ 
tagging  is  a  term  used  to  define  a 
method  and  procedure  which  can 


prevent  activation  of  the  machinery, 
equipment,  or  systems  while  employees 
are  performing  the  activities  of 
maintenance,  repair,  servicing,  or 
installation. 

Evaluation  of  125  fatality 
investigations  on  fixed  machinery 
covering  the  two  year  period  of  1974- 
1976  indicates  that  46,4  percent  (58)  of 
the  125  fatalities  were  either  directly  or 
very  closely  related  to  the  failure  to 
properly  deactivate  and  lock  out 
equipment. 

The  regulation  will  apply  with  few 
exceptions  to  all  equipment  and  systems 
in  industries  covered  by  Title  29  of  CFR 
Part  1910,  for  General  Industry  and  in 
Title  29  of  CFR  Part  1926,  for  the 
Construction  Industry. 

At  present,  lock  out-related  regulatory 
provisions  are  scattered  throughout  CFR 
Parts  1910  and  1926  and  many  of  these 
provisions  are  inadequate  because  they 
only  address  lock  out  procedures  for 
electrical  power  sources.  The  new 
standard  will  deal  with  the  hazards 
associated  with  the  more  sophisticated 
machines  in  modern  use,  which  use 
hydraulic,  pneumatic,  and  electronic 
power  sources,  and  will  also  address  the 
potential  energy  latent  in  these  systems. 

OSHA  is  proceeding  with  a  lock  out 
and  tagging  rulemaking  at  this  time  in 
response  to  requests  from  national 
consensus  organizations,  labor  unions, 
industry  and  trade  associations,  and 
public  comments.  If  OSHA  fails  to 
initiate  a  rulemaking,  lock  out-related 
injuries  and  fatalities  will  continue  to 
occur  at  the  same  rate. 

.Alternatives  Under  Consideration 

OSHA  is  considering  the  following 
alternatives. 

(A)  Continue  using  the  existing 
standards.  Adopting  this  option  means 
that  accidents  attributable  to  inadequate 
and  outdated  lockout  provisions  will 
continue,  and  compliance  activity  will 
also  continue  to  rely  on  the  General 
Duty  requirement  of  the  OSH  Act.  The 
advantage  of  this  approach  is  that  it 
would  require  no  additional  outlay  of 
Agency  resources;  the  disadvantages 
are  that  accidents  and  the  lack  of 
worker  awareness  of  lockout  hazards 
will  continue. 

(B)  Revise  the  lock  out-related 
provisions  in  all  the  subparts  of  29  CFR 
Part  1910  (General  Industry  Standards) 
and  Part  1926  (Construction  Safety 
Standards).  The  advantage  of  this 
choice  is  that  the  lockout  provisions 
pertaining  specifically  to  a  particular 
industry  would  be  located  in  the 
appropriate  subpart  with  all  other 
industry-specific  rules.  The 
disadvantage  of  this  option  is  that 
revising  all  the  affected  subparts  would 
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take  many  years  and  be  very  expensive 
in  terms  of  OSHA’s  money  and 
personnel. 

(C)  Promulgate  a  new  lockout  and 
tagging  standard  that  will  apply,  with 
few  exceptions,  to  all  machines, 
equipment,  and  systems  used  in 
industries  covered  by  29  CFR  Parts  1910 
and  1926.  The  disadvantage  of  this 
approach  is  that  a  general  standard 
covering  all  industries  may  not  be  as 
responsive  to  the  needs  of  a  specific 
industry  as  one  tailored  to  the  industry. 
The  chief  advantage  is  that  the  Agency 
will  be  able  to  reduce  the  injury  and 
fatality  toll  attributable  to  lock  out- 
related  causes  in  the  most  effective  and 
timely  fashion.  OSHA  presently  favors 
alternative  (C)  for  this  reason. 

Summary  of  BeneHts 

Sectors  Affected:  All  manufacturing 
industries  (SIC  Division  D), 
construction  industries  (SIC  Division 
C).  and  machinery  and  process  system 
users  scattered  throughout  the 
transportation,  communications, 
electric,  gas,  and  sanitary  services, 
wholesale,  retail  and  service  sectors 
(SIC  Divisions  E,  F,  G,  and  I);  and 
workers  in  these  divisions. 

OSHA  believes  serious  lock  out- 
)  elated  incidents  are  on  the  increase  as 
the  use  of  more  complex  and 
sophisticated  power  sources  becomes 
widespread  in  the  industrial  economy. 
This  proposal  would  reduce  the  number 
of  incidents.  Although  property  losses 
are  sometimes  involved,  the  most 
significant  losses  result  from  injuries 
and  fatalities  to  workers.  Workers  who 
suffer  permanent  disablements  sustain 
large  personal  and  economic  losses, 
while  employers  lose  skilled  workers. 
Data  to  estimate  trend  increases  for  this 
type  of  accident  are  not  currently 
available,  but  we  will  gather  it  during 
the  rulemaking  process. 

Indirect  benefits  may  accrue  to 
machinery  manufacturers  if  the 
regulation’s  performance  requirements 
reduce  product  liability,  as  is 
anticipated. 

Summary  of  Costs 

Sectors  Affected:  All  manufacturing 
industries  (SIC  Division  D), 
construction  industries  (SIC  Division 
C),  and  machinery  and  process  system 
users  scattered  throughout  the 
transportation,  communications, 
electric,  gas,  and  sanitary  services, 
wholesale,  retail,  and  service  sectors 
(SIC  Divisions  E,  F,  G,  and  I). 

Direct  costs  to  employers  will  result 
from  the  increased  cost  of  lockout 
de\  ices  and  increased  labor  costs 
required  by  preventive  lockout 


procedures  and  work  practices.  These 
costs  will  be  partially  offset  by 
productivity  increases  associated  with 
accident  reduction.  Some  portion  of 
these  direct  costs  may  be  passed  on  to 
consumers  in  the  form  of  lower  machine 
profit  margins  in  the  event  that 
machinery  users  postpone  machinery 
replacements  and  reduce  overall 
demand. 

Related  Regulations  and  Actions 

Internal:  The  General  Industry 
Standards,  29  CFR  Part  1910,  and  the 
Construction  Standards,  29  CFR  Part 
1926,  contain  widely  dispersed  lockout- 
related  provisions.  Examples  can  be 
found  in  1910.145, 1910.179, 1910.213, 
1910.218, 1910.261, 1910.262, 1910.263, 
and  1910.265. 

External:  The  States  of  California, 
Michigan,  and  Washington  presently 
have  or  have  proposed  regulations 
governing  the  locking  out  and  tagging  of 
energy  sources.  These  States  submitted 
plans  under  OSH  Act  U.S.C.,  §1667, 
which  allows  for  the  development  and 
enforcement  of  State  occupational 
safety  and  health  standards  if  they  are 
as  effective  as  the  Federal  regulations. 
The  American  National  Standards 
Institute.  Inc.  is  developing  a  voluntary 
standard  for  lockout  and  tagout.  The 
National  Fire  Protection  Association  is 
also  developing  a  voluntary  standard  for 
locking  out  and  tagging  of  electrical 
equipment. 

Active  Government  Collaboration 

OSHA  is  coordinating  its  efforts  and 
sharing  information  with  the  National 
Institute  for  Occupational  Safety  and 
Health  of  the  Department  of  Health, 
Education  and  Welfare,  which  has 
published  a  Request  for  Information  on 
this  topic  in  the  Federal  Register  (45  FR 
7006,  January  30. 1980). 

Timetable 

General  Industry: 

ANPRM— May  1980 

Public  Comment  Period — 60  days  after 

publication  of  ANPRM 

Public  Meetings — 30  days  after 

publication  of  ANPRM 

NPRM— April  1981 

Regulatory  Analysis— undecided 

Construction: 

ANPRM — Spring  1980 

NPRM— Mi  d-1 980 

Regulatory  Analysis — Late  1980 

Public  Comment  Period — 60  days  after 

publication  of  NPRM 

Informal  Public  Meetings — after 

NPRM 

Final  Rule — early  1981 


Available  Documents 
Agency  Contact 

General  Industry: 

Jerry  L.  Purswell,  Director. 

Directorate  of  Safety  Standards 
Programs 

U.S.  Department  of  Labor 
Occupational  Safety  and  Health 
Administration 

200  Constitution  Avenue,  N.W.,  Room 
N3605 

Washington,  D.C.  20210  (202)  523-8061 
Construction: 

Mr.  Allan  E.  Martin,  Director 
Office  of  Construction  and  Civil 
Engineering  Safety  Standards 
U.S.  Department  of  Labor, 

Occupational  Safety  and  Health 
Administration 

200  Constitution  Avenue,  N.W'..  Room 
N3457 

Washington.  D.C.  20210  (202)  523-8161 

DOL-OSHA 

Standard  for  Occupational  Exposure 
to  Asbestos  (29  CFR  1910.1001)* 

Legal  Authority 

.Occupational  Safety  and  Health  Act 
of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  thinks  this 
regulation  is  necessary  to  protect 
workers  from  the  carcinogenic  risks  and 
other  adverse  health  effects  associated 
with  exposure  to  asbestos. 

Statement  of  Problem 

An  estimated  2.3  to  2.5  million 
employees  have  some  degree  of 
occupational  exposure  to  asbestos.  Of 
this  total,  180.000  to  400,000  are  in  the 
construction  industry  and  the  remaining 
2.1  million  are  in  general  industry.  \ 
significant  number  of  these  employees 
are  exposed  to  airborne  asbestos  levels 
at  OSHA’s  existing  exposure  limit 
(2,000,000  fibers  per  cubic  meter)  or 
higher.  This  level  was  established  for 
the  limited  purpose  of  reducing  the 
incidence  of  asbestosis,  rather  than 
cancer. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  other  sources  have 
provided  data  to  OSHA  which  indicate 
that  the  present  OSHA  exposure  limit 
may  be  inadequate  to  protect  workers 
from  asbestos-related  disease.  Exposure 
to  asbestos  can  cause  asbestosis  (a 
diffuse,  nonmalignant,  scarring  of  the 
lungs),  lung  cancer,  and  mesothelioma  (a 
cancer  of  the  chest  and  abdominal 
cavity  linings  of  exposed  workers). 
Recent  epidemiologic  evidence  indicates 
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these  diseases  may  be  induced  at  very 
low  levels  of  exposure,  and 
experimental  data  in  animals  suggest 
that  all  forms  of  asbestos  present  a 
health  hazard. 

OSHA  is  developing  a  proposal  to 
re\ise  the  current  standard  for 
occupational  exposure  to  asbestos.  The 
regulation  would  set  a  permissible 
exposure  limit  (PEL)  for  employee 
exposure  to  asbestos,  and  affected 
industries  would  have  the  opportunity  to 
implement  control  measures  to  achieve 
the  PEL  for  their  operations  in  the  most 
cost-effective  manner.  Failure  to 
promulgate  new  regulations  will  prolong 
the  occurrence  of  disease,  disability, 
and  mortality  associated  with  asbestos 
exposures. 

Alternatives  Under  Consideration 

The  Agency  is  considering  a  range  of 
alternative  PELs,  including: 

(A)  a  1,000,000  fiber/m®  eight-hour 
time-weighted  average  (TWA)  with  a 
5,000,000  fiber /m®  ceiling  (above  which 
no  employee  may  be  exposed): 

(B)  a  500,000  fiber/m^  TWA  with  a 
5,000,000  fiber/m®  ceiling;  and 

(C)  a  100,000  fiber/m®  TWA  with  a 
500,000  fiber/m®  ceiling.  For  each  of 
these  alternatives,  other  revisions  to 
current  provisions  for  engineering  and 
work  practice  controls,  hygiene 
facilities,  medical  surveillance, 
respirators,  training,  etc.,  may  be 
included  in  the  proposed  regulations. 

Studies  indicate  that  all  commercially 
available  forms  of  asbestos  are  cancer- 
causing  agents.  Some  scientists  argue 
that  all  asbestos  materials,  therefore, 
should  be  regulated  equally.  Others 
believe  that  different  asbestos  forms 
display  varying  degrees  of  toxicity  and 
that  OSHA  should  develop  separate 
standards  based  on  data  associated 
with  each  specific  asbestos  mineral. 
OSHA  will  consider  the  merits  of  each 
of  these  regulatory  options. 

Still  another  approach  is  to  establish 
regulations  for  asbestos  on  the  basis  of 
the  feasibility  of  compliance  for 
different  industries.  Specific 
requirements  of  the  standard  would 
differ  according  to  the  feasibility  of 
various  control  measures  in  different 
industries  or  processes,  such  as 
construction  versus  general  industry. 

We  do  not  anticipate  issuing  an 
NPRM  until  fall  19^,  and  currently  have 
no  preferred  alternative. 

Summary  of  Benefits 

Sectors  Affected:  Workers  in 
manufacturing,  retail  trade, 
construction  and  service 
establishments  which  produce  or  use 
asbestos-containing  products; 
establishments  manufacturing 
L 


substitutes  for  asbestos  or  asbestos- 
containing  products:  and  the  general 
public. 

Affected  industries  include  the 
primary  manufacturers  of  asbestos 
products;  secondary  fabricators  in  the 
automobile  aftermarket,  shipbuilding 
and  repair,  and  elsewhere:  and  the 
construction  industry.  The  primary 
manufacturers  are  largely  grouped  in 
Standard  Industrial  Classification  (SIC) 
Code  3292  (Asbestos  products),  and 
Tiiany  of  these  establishments  also 
perform  some  secondary  fabrication. 
Shipbuilding  and  repair  is  included  in 
SIC  Code  3731.  The  automobile 
aftermarket  includes  establishments 
which  repair,  resurface,  and  repackage 
such  friction  parts  as  brake  shoes  and 
clutch  faces.  The  establishments 
involved  are  located  in  SIC  Code  55 
(Automotive  dealers  and  gasoline 
stations),  SIC  Code  3714  (Motor  vehicle 
parts  and  repair),  and  SIC  Codes  7538 
and  7539  (General  automotive  repair 
shops,  and  automotive  repair  shops  not 
elsewhere  classified).  Other  secondary 
fabricators  are  located  in  SIC  Code  3293 
(Gaskets,  packing,  and  sealing  devices), 
and  in  many  other  SIC  Codes  too 
numerous  to  list  here.  Construction  (SIC 
Codes  15-17)  will  also  be  affected  where 
asbestos-containing  products  are  used, 
such  as  roofing  felt,  asbestos-cement 
pipe,  asbestos-cement  siding,  and  some 
forms  of  floor  tile. 

Establishments  which  produce 
substitutes  for  asbestos  or  asbestos- 
containing  products  will  also  be 
affected.  Although  a  complete 
enumeration  of  such  substitutes  and 
their  respective  SIC  Codes  is  not 
included  here,  a  partial  listing  is  as 
follows:  Substitutes  for  asbestos  itself, 
in  various  uses,  include  fibrous  glass 
(SIC  Code  322),  mica  (SIC  Code  329), 
graphite-carbon  fibers  (SIC  Code  329), 
nylon  (SIC  Code  228),  polypropylene 
(SIC  Code  282),  and  others.  A  large 
number  of  substitutes  also  exist  for 
asbestos-containing  products.  Iron  or 
polyvinyl  chloride  pipe  (produced  in  SIC 
Codes  33  and  307)  can  be  substituted  for 
asbestos-cement  pipe.  Substitutes  for 
asbestos-cement  siding  include  vinyl, 
aluminum,  and  wood  siding;  substitutes 
for  vinyl-asbestos  floor  tile  include  pure 
vinyl  tile,  carpeting,  and  hardwood 
flooring. 

The  direct  benefit  we  expect  from 
controlling  exposure  to  asbestos  is  a 
reduction  in  the  incidence  and 
prevalence  of  the  health  effects  cited  in 
“Statement  of  Problem."  OSHA  has  not 
yet  completed  a  quantitative  analysis  of 
the  number  of  lives  expected  to  be 
saved  by  reducing  exposures  to  any  of 
the  alternative  levels  being  considered. 


However,  because  of  the  large  numbers 
of  workers  exposed,  and  the 
accumulated  evidence  on  the  toxicity  of 
even  low  levels  of  asbestos  exposure, 
the  numbers  are  expected  to  be  large. 

Such  reductions  in  mortality  and 
morbidity  will  result  in  reduced  pain 
and  suffering  for  employees,  and  in 
savings  in  medical  expenses  and  lost 
output  which  would  otherwise  occur. 

Indirect  benefits  from  controlling 
asbestos’  exposures  to  any  of  the  various 
alternative  levels  will  include  reductions 
in  the  burden  placed  on  such  public 
support  programs  as  Medicare  and 
Medicaid,  Welfare,  and  Workers’ 
Compensation.  In  addition,  improved 
worker  health  and  safer  working 
conditions  are  likely  to  reduce  employee 
turnover  and  raise  labor  productivity. 
Finally,  further  controlling  asbestos 
exposures  will  stimulate  a  search  for 
asbestos  substitutes  and  for  alternatives 
to  asbestos-containing  products,  and  it 
will  induce  employers  to  innovate 
improved  control  technologies.  With 
less  asbestos  and  fewer  asbestos 
products  used,  consumers  will  benefit  as 
incidental  asbestos  exposures  will 
decline. 

Summary  of  Costs 

Sectors  Affected:  Workers  and 
establishments  in  manufacturing, 
retail  trade,  construction  and  service 
industries  which  produce  or  use 
asbestos-containing  products;  and 
consumers  of  these  products. 

•  The  costs  of  the  regulatory  options 
being  considered  are  largely  the  capital 
and  operating  expenses  which  the 
regulated  firms  will  incur  in  order  to 
comply.  Because  these  cost  increases 
will  raise  the  prices  of  asbestos- 
containing  products,  the  quantity 
demanded  of  such  products  will  decline. 
Higher  prices  of  asbestos  products  will 
also  result  in  a  switch  to  presently 
unregulated  substitutes.  To  the  extent 
that  some  of  the  substitutes  may  have 
adverse  health  or  safety  effects 
themselves,  these  will  also  be  costs  of 
the  regulation.  Finally,  it  is  possible  that 
the  regulation  may  result  in  both  a  one¬ 
time  decline  in  the  level  of  labor 
productivity  and  a  decline  in  its  rate  of 
increase  if  firms  are  forced  to  use 
resources  to  provide  protection  rather 
than  produce  goods,  or  if  firms’  profits 
and,  therefore,  investment  funds,  are 
significantly  diminished. 

The  direct  costs  of  the  regulatory 
alternatives  which  we  can  measure  most 
easily  are  the  capital  and  annual  costs 
which  asbestos  producers  and  users  will 
bear.  The  table  below  provides 
preliminary  estimates  of  these  costs  for 
each  regulatory  alternative  being 
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considered  for  the  major  sectors  of  the 
economy  that  will  be  affected. 

Preliminatory  Cost  Estimates 

I  Millions  of  1978  Dollars  I 


Alternatives 

Industry  sectors _ _ 

(A)  (B)  (C) 


Primary  manufacturing 


Capital 

4 

18 

61 

Total  annual 

17 

25 

61 

Auto  aftermarket 

Capital 

0.2 

2.3 

8 

Total  annual 

140 

141 

151 

Other  secondary  manufacturing 

Capital 

30 

30 

30 

Total  annual 

141 

■"  14 

14 

Construction 

Capital 

36 

88 

250 

Total  annual 

102 

127 

378 

All  sectors 

Capital 

70 

138 

349 

T otal  annual 

274 

309 

607 

The  annual  costs  in  this  table  include 
both  operating  expenses  and  annualized 
capital  costs  computed  using  a  five  year 
depreciation  rate  and  a  ten  percent  rate 
of  interest. 

A  further  direct  impact  of  the 
regulatory  alternatives  may  be  to  raise 
product  prices  and  to  reduce  production 
and  employment  in  the  sectors  both 
directly  and  indirectly  affected.  The 
one-time  price  effects  to  be  expected  in 
the  directly  affected  sectors,  assuming 
full  passthrough  of  annualized 
compliance  costs,  are  as  follows; 

Estimated  Percentage  Increase  in  Prices  Due  to 
Regulatory  Options 


Alternatives  (percent) 
Industry  sectors  _ 

(A)  (B)  (C) 


'Primary  manufacturing 

7 

1  1 

2.9 

'Automative  aftermarket 

2.5 

2  5 

27 

'  Shipbuilding  and  repair 

05 

05 

05 

Other  secondary  manufacturing 

.0 

1  0 

1  4 

(  onstruction 

.05 

07 

.2 

The  largest  increases  are  in  primary 
manufacturing  for  option  (C),  the  most 
stringent  of  the  three  alternatives,  and  in 
the  automotive  aftermarket  for  all  the 
alternatives.  The  sharp  cost  and  price 
increase  for  option  (Cj  in  primary 
manufacturing  is  caused  by  the  costs  for 
the  increased  engineering  controls 
which  will  be  needed  in  order  to  comply 
with  this  option. 

The  large  cost  and  price  increases  in 
the  automotive  aftermarket  will  occur 
because  nearly  all  establishments  would 
have  to  install  a  broad  range  of 
ventilation  systems  to  attain  any  of  the 
control  options. 

Declines  in  output  and  employment 
are  not  likely  to  be  large.  For  the  most 
stringent  regulatory  option  being 
considered,  the  decline  in  employment 


will  amount  to  about  one  percent  of  1978 
employment  in  the  affected  industries 
(the  year  for  which  the  analysis  was 
undertaken)  or  about  30,0(K)  jobs.  Of 
course,  this  number  cannot  be 
interpreted  as  the  amount  by  which 
unemployment  will  rise  as  most  of  the 
workers  will  likely  find  jobs  elsewhere, 
such  as  in  establishments  producing 
asbestos  substitutes. 

Total  annual  output  of  asbestos 
products  will  decline  by  $1  billion  (in 
1978  dollars)  in  the  directly  affected 
sectors  if  the  most  stringent  standard  is 
adopted.  This  amounts  to  .4  percent  of 
these  sectors’  total  production  and  is  a 
gross  overestimate  of  the  impact  on  the 
gross  national  product  because  (1)  most 
asbestos  products  are  intermediate 
goods  and  are,  therefore,  double 
counted,  and  (2)  most  of  the  resources 
freed  are  likely  to  be  reallocated  to  an 
alternative  use  where  they  will  raise 
output  and  partially  offset  this  decline. 

A  direct  cost  of  the  standard  which 
cannot,  at  present,  be  measured  is  its 
potential  impact  on  productivity  growth. 
Some  idea  of  the  possible  impact  may 
be  gleaned  by  noting  the  capital 
expenditures  which  might  be  required 
relative  to  the  size  of  the  industry.  If  a 
large  fraction  of  industry  capital  funds 
are  absorbed  by  the  investments 
mandated  by  the  standard,  other 
investments  might  be  diminished  with  a 
concommittant  adverse  impact  on 
productivity  growth.  Primary 
manufacturing  is  likely  to  be  the  sector 
most  seriously  affected  and  compliance 
capital  costs  will  range  from  .2  percent 
to  3.2  percent  of  1976  sales,  depending 
upon  the  regulatory  alternative  chosen. 
Clearly,  there  seems  to  be  at  least  the 
potential  for  the  most  stringent  option  to 
diminish  productivity  growth. 

Indirect  costs  attributable  to 
additional  regulation  hinge  on  the 
estimated  impact  of  the  use  of  substitute 
products  and  their  likely  consequences 
for  health,  safety,  and  product  quality. 
Costs  associated  with  the  most  stringent 
alternative  could  result  in  a  significant 
use  of  substitutes  for  asbestos  fibers  and 
asbestos-containing  products.  The 
extent  of  this  substitution  is  under 
investigation  and  quantitative  estimates 
are  presently  unavailable.  The  health 
and  safety  effects  of  likely  substitutes 
are  also  being  evaluated  but,  again,  no 
qualitative  or  quantitative  estimates  can 
^  be  ventured  at  this  time. 

Related  Regulations  and  Actions 

Internal:  The  existing  OSHA  standard 
for  asbestos  found  at  29  CFR  1910.1001 
of  the  agency’s  General  Industry 
Standards,  which  specifies  an  eight-hour 
time-weighted  average  of  2,000,000 
fibers/m®  with  a  ceiling  of  10,000,0(X) 


fibers/m’,  will  be  modified.  Other 
provisions  of  the  standard  address  1 

monitoring,  medical  surveillance,  ] 

training,  respirators,  recordkeeping,  | 

protective  clothing,  and  metho(ls  of  ■ 

compliance. 

On  October  7, 1975,  OSHA  published 
a  notice  proposing  to  revise  the  current 
asbestos  standard  and  to  reduce  the  PEL 
to  500,000  fibers/m^  (40  FR  3392). 

Analysis  obthe  economic  and 
technological  impact  of  that  and 
alternative  exposure  levels  is  being  j 

performed. 

External:  Regulatory  measures  are 
under  consideration  by  the 
Environmental  Protection  Agency  (EPA) 
and  the  Consumer  Product  Safety 
Commission  (CPSC).  EPA/CPSC 
published  an  ANPRM  for  asbestos  use 
in  October  1979.  EPA  currently  has  a 
national  emission  standard  for  asbestos 
(38  FR  8820)  and  CPSC  regulates  uses  of 
asbestos  in  certain  consumer  products. 

Active  Government  Collaboration 

An  OSHA/EPA/CPSC  task  group  will 
coordinate  development  of  an 
appropriate  regulatory  response  to 
possible  health  hazards  associated  with 
asbestos.  Information-sharing  activities 
with  other  governmental  agencies  such 
as  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
Food  and  Drug  Administration,  and  the 
Department  of  Agriculture  are 
underway. 

Timetable 

NPRM— fall  1980 
Regulatory  Analysis — fall  1980 
Public  Hearing — following  NPRM 
Final  Rule — fall  1981 
Final  Rule  Effective — to  be 
determined  • 

Available  Documents 

"Occupational  Exposure  to  Asbestos,” 
NPRM  (40  FR  47652,  October  7. 1975), 
and  comments  received  in  response  to 
the  NPRM  (OSHA  Docket  No.  H-033.) 

"Criteria  for  a  Recommended 
Standard  .  .  .  Occupational  Exposure  to 
Asbestos”  (NIOSH-HEW,  1975); 
updated  Criteria  Document  (1976). 

These  documents  are  available  by 
mail  and  for  review  and  copying  at  the 
OSHA  Technical  Data  Center, 

Room  S-6212, 

200  Constitution  Avenue,  N.W., 
Washington,  D  C.  20210. 

A  fee  is  usually  charged  for  copies  of 
these  documents. 

Agency  Contact 

Bailus  Walker,  Director 
Directorate  of  Health  Standard 
Programs 

U.S.  Department  of  Labor — OSHA 
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Washington,  D.C.  20210 

(202)  523-7075 

DOL-OSHA 

Standard  for  Occupational  Exposure 
to  Cadmium  (29  CFR  1910.1000,  Table 
Z-2*) 

Legal  Authority 

Occupational  Safety  and  Health  Act 
of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  thinks  this 
regulation  is  necessary  to  protect 
workers  from  the  carcinogenic  risks 
associated  with  exposure  to  cadmium. 

We  anticipate  that  this  regulation  will 
be  significant  in  terms  of  costs  and 
number  of  workers  affected. 

Statement  of  Problem 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  has  estimated  that  100,000 
employees  have  some  degree  of 
occupational  exposure  to  cadmium. 
Cadmium  is  obtained  commercially  as  a 
byproduct  in  the  refining  of  zinc,  lead- 
zinc,  and  copper-lead-zinc  ores. 
Electroplating  is,  and  has  been,  the 
leading  use  for  cadmium,  consuming 
from  45  to  60  percent  of  the  amount 
produced  each  year.  Cadmium  is  also 
used  extensively  for  stabilizers  in 
plastics,  pigments,  and  alloys.  These 
four  categories  account  for  80  to  90 
percent  of  cadmium  used  in  the  United 
States. 

NIOSH  and  other  sources  have 
provided  OSHA  with  data  which 
indicate  that  while  OSHA  currently 
limits  occupational  exposures  to 
cadmium  to  an  eight-hour  time-weighted 
average  (TWA)  of  0.1  mg/m®  (100  ug/m®) 
and  0.3  mg/m*  (300  ug/m®)  ceiling  for 
cadmium  fume  and  0.2  mg/m®  (200  ug/ 
m®)  TWA,  0.6  mg/m®  (600  ug/m®)  for 
cadmium  dust,  a  more  comprehensive 
regulation  of  this  toxic  substance  is 
necessary. 

Workers  risk  developing  a  wide 
variety  of  adverse  health  effects  from 
exposure  to  cadmium.  Clinical 
diagnoses  have  shown  that  cadmium 
can  produce  adverse  health  effects  to 
the  respiratory  system,  ranging  from 
chemical  pneumonitis  and  emphysema 
to  acute,  and  often  fatal,  pulmonary 
edema.  The  most  common  abnormality 
found  in  workers  exposed  to  cadmium  is 
proteinuria  (kidney  damage).  Other 
health  effects,  such  as  anemia  and 
osteomalacia  (e.g.,  Itai-Itai  disease)  have 
been  associated  with  cadmium  toxicity. 
In  addition,  OSHA  is  investigating 
epidemiologic  evidence  in  workers  and 


experimental  results  in  animals  which 
suggest  that  cadmium  or  certain 
cadmium  compounds  have  the  potential 
to  induce  lung  and  prostate  cancer. 

OSHA  is  developing  a  proposal  to 
revise  the  current  standard  for 
occupational  exposure  to  cadmium.  The 
regulation  would  set  a  permissible 
exposure  limit  (PEL)  for  cadmium,  and 
affected  industries  would  have  the 
opportunity  to  implement  engineering 
and  work  practice  control  measures  to 
achieve  the  PEL  for  their  operations  in 
the  most  cost-effective  manner.  The 
proposed  regulation  may  also  require 
the  employer  to  perform  medical 
surveillance  of  exposed  employees, 
periodic  monitoring  of  the  workplace 
environment,  and  employee  training  and 
education.  If  OSHA  fails  to  regulate 
expeditiously,  it  will  prolong  the 
occurrence  of  the  diseases,  disability, 
and  mortality  associated  with  cadmium 
exposures. 

Alternatives  Under  Consideration 

The  agency  is  considering  a  range  of 
alternative-performance  PELs  applicable 
to  all  cadmium  compounds  (both  dusts 
and  fumes),  including:  (A)  40  ug/m® 
TWA  with  a  200  ug/m®  ceiling,  as 
recommended  by  NIOSH,  and  (B)  the 
lowest  TWA  exposure  limit 
technologically  feasible,  with  no  ceiling 
or  with  an  appropriate  ceiling.  Other 
provisions  requiring  engineering 
controls,  work  practices,  and  hygienic 
facilities  may  supplement  the  PEL. 

Studies  indicate  that  at  least  some 
cadmium  compounds  associated  with 
certain  industrial  processes  are  suspect 
carcinogens.  Some  scientists  argue  that 
all  cadmium  compounds  should  be 
presumed  to  be  carcinogenic,  and 
regulated  as  such.  Others  believe  that 
the  assessment  of  toxicity/ 
carcinogenicity  of  various  compounds 
should  be  done  separately.  OSHA  will 
consider  the  merits  of  these  regulatory 
options. 

Still  another  approach  is  to  establish 
regulations  for  cadmium  on  the  basis  of 
the  feasibility  of  compliance  for 
different  industries.  Specific 
-  requirements  of  the  standard  would 
differ  according  to  the  feasibility  of 
various  control  measures  in  different 
industries  or  processes  where  the 
potential  for  exposure  exists. 

Summary  of  BeneRts 

Sectors  Affected;  Workers  and 
establishments  in  manufacturing 
industries  using  or  producing 
cadmium,  particularly  electroplating, 
cadmium  metal  refining, 
manufacturing  of  pigments,  plastics, 
alloys  and  nickel-cadmium  batteries. 


and  welding  operations;  and  the 
general  public. 

The  direct  benefit  of  reducing 
occupational  exposure  to  cadmium  is  a 
corresponding  reduction  in  the  number 
of  cases  of  cadmium-related  diseases 
which  would  have  occurred  in  the 
absence  of  regulatory  action.  While  a 
reduction  in  acute  health  effects  and 
fatalities  will  be  realized  as  soon  as 
compliance  is  achieved,  there  will  be  a 
lag  in  the  reduction  of  chronic  diseases 
due  to  the  long  latency  period  between 
exposure  to  cadmium  and  the  onset  of 
clinical  effects.  However,  after  this 
initial  periodof  adjustment,  the  benefits 
of  reduced  levels  of  exposure  will 
continue  to  occur  over  time. 

OSHA  also  expects  indirect  benefits 
to  occur  as  a  result  of  controlling 
cadmium  exposures.  For  instance,  pain 
and  suffering  and  medical  care  costs 
(including  hospitalization  and  physician 
services)  will  be  reduced.  To  the  extent 
that  these  costs  are  borne  by  public 
support  programs,  such  as  Medicaid, 
Medicare,  and  Workers’  Compensation, 
the  burden  on  society  at  large  will  be 
reduced.  Also,  reduced  absenteeism  and 
a  cleaner  workplace  may  contribute  to 
productivity  gains.  In  addition,  affected 
industries  are  likely  to  develop 
technological  innovations  which  may 
improve  production  processes  in 
general. 

OSHA  is  gathering  information  on 
occupational  exposures  to  cadmium  and 
will  determine  the  magnitude  of  the 
benefits  associated  with  the  various 
regulatory  alternatives. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing 
industries  using  or  producing 
cadmium,  particularly  electroplating, 
cadmium  metal  refining, 
manufacturing  of  pigments,  plastics, 
alloys  and  nickel-cadmium  batteries, 
and  welding  operations. 

OSHA  is  currently  developing  a 
baseline  profile  of  cadmium  using  and 
producing  industries.  This  study  will 
enable  the  agency  to  estimate  the  costs 
of  various  regulatory  alternatives, 
provision  by  provision.  The  study 
examines  current  industry  expenditures 
on  occupational  health  and  resultant 
exposure  levels,  market  structure, 
potential  substitutes,  control  technology, 
and  other  relevant  variables.  No 
estimates  are  available  currently,  but 
we  believe  that  regulatory  action  may 
have  a  major  impact  because  of  the 
widespread  use  of  cadmium  and 
because  many  establishments  will  incur 
compliance  costs. 
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Related  Regulations  and  Actions 

Internal:  The  existing  OSHA  Air 
Contaminants  Standards  for  cadmium 
found  at  29  CFR  1910.1000,  Table  Z-2,  of 
the  agency’s  General  Industry 
Standards,  will  be  modified.  (PELs  for 
cadmium  fume  are  0.1  mg/m®  TWA  and 
0.3  mg/m®  ceiling,  and  for  cadmium  dust 
0.2  mg/m®  TWA  and  0.6  mg/m®  ceiling). 
The  Mine  Safety  and  Health 
Administration  has  jurisdiction  over 
metallic  mines  and,  therefore,  will  be 
concerned  with  this  regulation. 

External:  The  U.S.  Department  of 
Defense  would  be  impacted  by  the 
standard  because  cadmium  has  many 
applications  in  defense  operations  and 
programs. 

This  regulation  is  also  of  great 
concern  to  other  government  agencies 
including  the  Environmental  Protection 
Agency  (EPA),  Food  and  Drug 
Administration  (FDA),  Department  of 
Agriculture  (USDA),  and  the  Consumer 
Product  Safety  Commission  (CPSC). 
Industrial  discharges  of  cadmium  that 
reach  ambient  air,  drinking  water 
supplies,  and,  subsequently,  food  chains, 
are  hazardous  to  humans  and  the 
environment. 

EPA’s  Office  of  Research  and 
Development  prepared  a  health  effects 
assessment  of  the  air  pollution  potential 
of  cadmium.  The  health  effects  study 
assesses  the  contribution  of  air,  water, 
and  food  to  determine  the  total  body 
burden  from  cadmium.  The  EPA  Office 
of  Solid  Waste  used  the  report  to 
establish  proposed  criteria  for  the  use  of 
solid  waste  containing  cadmium  on 
agricultural  land.  These  criteria  are 
intended  to  prevent  increased  exposure 
to  cadmium  in  the  food  chain.  EPA  and 
FDA  coordinated  the  development  of  the 
food  chain  criteria. 

Active  Government  Collaboration 

Information-sharing  activities  with  the 
National  Institute  for  Occupational 
Safety  and  Health,  Consumer  Product 
Safety  Commission,  Department  of 
Agriculture,  and  Environmental 
Protection  Agency  are  underway. 

Timetable 

NPRM — winter  1980 

Regulatory  Analysis — winter  1980,  if 

required 

Public  hearing — following  NPRM 
Final  Rule — to  be  determined 
Final  Rule  Effective — to  be 
determined 

Available  Documents 

Request  for  Information  on 
Cadmium — 42  FR  5434,  January  28, 1977 
“Criteria  for  a  Recommended 
Standard  .  .  .  Occupational  Exposure  to 
Cadmium”  (NIOSH-HEW,  1976) 


Public  docket  of  the  record  of 
rulemaking,  including  the  comments 
received  in  response  to  the  Request  for 
Information  on  Cadmium  (OSHA  Docket 
No.  H-^)57) 

These  documents  are  available  by 
mail  and  for  review  and  copying  at  the 
OSHA  Technical  Data  Center,  Room  S- 
6212,  Third  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
There  is  usually  a  fee  charged  for  copies 
of  these  documents. 

Agency  Contact 

Fayez  Hanna,  Director, 

Office  of  Toxic  Substances, 
Directorate  of  Health  Standards 
Programs, 

U.S.  Department  of  Labor — OSHA. 
Washington,  D.C.  20210 
(202)  523-7148 


DOL-OSHA 

Standard  for  Occupational  Exposure 
to  Chromium  (29  CFR  1910.1000,  Table 
Z-1*) 

Legal  Authority 

Occupational  Safety  and  Health  Act 
of  1970,  29  U.S.C.  §  655. 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  views  this 
regulation  as  necessary  to  protect 
workers  from  the  carcinogenic  risks  and 
other  health  effects  associated  with 
exposure  to  chromium  and  chromium 
compounds,  A  relatively  large 
proportion  of  the  work  force  is  exposed 
to  chromium  compounds.  The  excessive 
risk  of  lung  cancer  observed  at  exposure 
levels  near  the  current  OSHA 
permissible  exposure  limit  (PEL)  and  the 
upper  respiratory  tract  irritation 
observed  at  exposure  levels  below  the 
OSHA  PEL  demonstrate  the  urgent  need 
for  a  reduction  in  the  levels  of 
occupational  exposure. 

Statement  of  Problem 

As  many  as  8  million  employees  may 
be  exposed  to  chromium  and  its 
compounds.  In  1975,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  submitted  a  criteria 
document  to  OSHA  which 
recommended  reducing  the  current 
OSHA  PELs  for  “carcinogenic” 
hexavalent  chromium  compounds  to  1 
microgram  (fig)  per  cubic  meter  as  an  8- 
hour  time-weighted  average.  (The 
current  OSHA  PEL  for  hexavalent 
chromium  compounds  is  100  ug  per 
cubic  meter.)  Preliminary  data  indicate 
that  over  135,000  workers  are  exposed  to 
levels  of  hexavalent  chromium  greater 


than  10  ug  per  cubic  meter  as  an  8-hour 
time-weighted  average. 

Chromium  workers’  risks  include  a 
wide  variety  of  adverse  health  effects 
that  are  attributable  to  exposure  to 
chromium  and  chromium  compounds. 
There  is  evidence  of  dermatological 
effects  (including  skin  ulceration  and 
allergic  contact  dermatitis),  respiratory 
effects  (including  perforation  of  the 
nasal  membrane,  nasal  discharge, 
irritation  of  the  throat,  and  respiratory 
spasms),  and  systemic  effects  (including 
liver  damage,  kidney  abnormalities, 
erosion  and  discoloration  of  the  teeth, 
perforation  of  the  eardrum,  and 
abdominal  pain). 

OSHA  is  investigating  the  numerous 
epidemiologic  studies  which  indicate  a 
large  and  significantly  increased  lung 
cancer  risk  for  workers  in  the  chromium 
chemical  production  industry. 

Additional  studies  suggest  that  a  cancer 
hazard  may  also  be  present  in  the 
chromate  pigment  industry,  the 
chromium  plating  industry,  the 
ferrochromium  alloy  production 
industry,  and  chromate  spray-painting 
operations.  Experimental  results  in 
animals  also  suggest  that  chromium 
compounds  are  potential  human 
carcinogens. 

OSHA  is  developing  a  proposal  to 
regulate  occupational  exposure  to 
chromium  and  other  chromium 
compounds  as  determined  by  available 
health  and  technological/economic 
feasibility  data.  The  regulation  would 
set  a  permissible  exposure  limit  (PEL) 
for  chromium,  and  affected  industries 
would  be  permitted  to  implement 
engineering  and  work  practice  controls 
of  their  choice  to  comply  with  this  PEL 
in  the  most  cost-effective  manner.  The 
regulation  may  also  require  the 
employer  to  perform  medical 
surveillance  of  exposed  employees, 
periodic  monitoring  of  the  workplace 
environment,  and  employee  training  and 
education.  Failure  of  OSHA  to  regulate 
expeditiously  will  prolong  the 
occurrence  of  the  incidence  of  diseases, 
disability,  and  mortality  associated  with 
exposures  to  chromium. 

Alternatives  Under  Consideration 

The  agency  has  under  consideration  a 
range  of  alternative  performance  PELs, 
including: 

(A)  a  10  p-g/m®  eight-hour  time- 
weighted  average  (TWA)  with  a  25  pg/ 
m®  ceiling  above  which  no  employee 
may  be  exposed, 

(B)  1  pg/ni®TWA  with  a  10  pg/m® 
ceiling,  and 

(C)  the  lowest  technologically  feasible 
TWA  with  no  ceiling  or  with  an 
appropriate  ceiling  (such  as  10,  25,  or  50 
p,g/m^.  Other  provisions  requiring 
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engineering  controls,  work  practices, 
and  hygienic  facilities  may  supplement 
the  PEL.  The  agency  has  asked  for 
public  comment  on  other  possible 
alternatives  for  limiting  workers’ 
exposures  to  chromium. 

Studies  indicate  that  workers  exposed 
to  industrial  processes  involving 
exposure  to  chromium  compounds  have 
an  increased  risk  of  lung  cancer.  Some 
scientists  argue  that  all  chromium 
compounds  should  be  presumed  to  be 
carcinogenic  and  regulated  as  such. 
Others  believe  that  carcinogenic  and 
noncarcinogenic  forms  of  chromium  can 
be  identified,  and  that  OSHA  should 
develop  separate  standards.  OSHA  will 
consider  the  merits  of  each  of  these 
regulatory  options. 

Still  another  approach  is  to  establish 
regulations  for  chromium  on  the  basis  of 
the  feasibility  of  compliance  for 
different  industries.  Specific 
requirements  of  the  standard  would 
differ  according  to  the  feasibility  of 
various  control  measures  in  different 
industries  or  processes  where  the 
potential  for  exposure  exists. 

Summary  of  Benefits 

Sectors  Affected:  Industries  in  which 
workers  are  exposed  to  chromium: 
workers  in  those  industries: 
manufacturing  of  chromium 
substitutes  and  substitute  products: 
and  the  general  public. 

This  regulation  will  affect  industries 
in  the  following  Standard  Industrial 
Classifications:  2819  (Chromates  and 
Bichromates),  2816  (Pigments),  2851 
(Paints).  2865  (Plastic  colorants).  2893 
(Printing  inks),  2899  (Plating 
compounds),  2899  (Water  treatment 
compounds),  2865  (Dyes),  2819 
(Catalysts),  311  (Leather  tanning  and 
finishing).  3479  (Spray  painting),  3471 
(Electroplating).  1799  and' 7692 
(W'elding),  3339  (Primary  chromium 
refining).  1721  (Painting  traffic  lanes), 
5194  (Tobacco  manufacturing).  3312 
(Stainless  steel),  and  5133  (Textiles). 

Other  than  studies  which  indicate  a 
potential  cancer  hazard  among  spray 
painters  and  chromium  platers.  OSHA 
has  not  yet  collected  information  on  the 
risks  workers  may  face  in  industries 
which  use  chromium  products.  (Those 
industry  segments  where  the  product  is 
not  physically  or  chemically  changed 
(e.g.,  involving  no  grinding,  drilling, 
polishing,  or  heating  of  the  material)  will 
probably  not  be  covered  by  the 
proposed  regulation.)  Some  of  the 
substitutes  for  chromium  compounds, 
including  lead,  cadmium,  and  organic 
pigments,  may  also  be  potential  hazards. 
Relative  toxicities  of  substitutes  are  not 
known. 


Risks  to  the  general  public  are  not 
well-documented.  EPA  regulations  call  . 
for  no  visible  emissions  from  stainless 
steel  plants  and  require  reporting  of 
chromium  effluents. 

At  this  time,  no  estimates  have  been 
made  of  the  magnitude  of  occupational 
disease  attributable  to  exposure  to 
chromium.  The  direct  benefit  of  reducing 
occupational  exposure  to  chromium, 
however,  is  a  corresponding  reduction  in 
the  number  of  cases  of  chromium- 
induced  malignant  and  nonmalignant 
diseases,  prolonged  life  expectancy  for 
workers,  and  an  increase  in  the  lifetime 
earnings  of  workers.  While  a  reduction 
in  the  acute  health  effects  will  be 
realized  as  soon  as  compliance  is 
achieved,  there  will  be  a  lag  in  the 
reduction  of  cancer  incidence  because 
workers  will  continue  to  develop  cancer 
from  past  exposures  to  chromium 
compounds  because  of  the  long  latency 
period  between  exposure  to  chromium 
and  the  onset  of  clinical  lung  cancer. 
However,  after  this  initial  period  of 
adjustment,  the  benefits  of  reduced 
exposure  levels  will  continue  to  accrue 
over  time. 

OSHA  also  expects  indirect  benefits 
to  occur  as  a  result  of  controlling 
chromium  exposures.  Medical  care  costs 
for  employees  (including  hospitalization 
and  physician  services)  will  be  reduced 
to  the  extent  that  these  costs  are  borne 
by  public  support  programs  such  as 
Medicaid,  Medicare,  and  workers' 
compensation.  Another  area  where 
benefits  can  be  expected  is  in  the 
disbursement  of  social  security 
disability  payments  and  welfare 
payments  to  disabled  workers  and  their 
families.  Also,  reduced  absenteeism  and 
a  cleaner  workplace  may  contribute  to 
productivity  gains.  In  addition,  affected 
industries  are  likely  to  develop 
technological  innovations  that  may 
improve  production  processes  in 
general. 

OSHA  will  gather  more  data  on  the 
benefits  of  the  regulatory  alternatives 
prior  to  proposal  of  this  regulation.  No 
information  is  available  yet  on  the 
benefits  to  firms  that  manufacture 
chemical  substitutes  and/or  control 
technology. 

Summary  of  Costs 

Sectors  Affected:  Industries  in  which 

workers  are  exposed  to  chromium. 

Those  industries  listed  in  the 
summary  of  benefits  section  and  any 
others  that  may  be  identified  after 
further  study  will  incur  compliance  costs 
as  a  result  of  this  regulation. 

The  chart  below  compares  initial 
estimates  in  1976  dollars  of  the  direct 
costs  of  compliance  with  the  various. 


PELS  (for  hexavalent  chromium  only.) 
The  total  annualized  cost  estimate  is  the 
sum  of  the  annual  operating  costs  and 
the  annualized  capital  costs.  Annualized 
capital  costs  were  calculated  with  a 
standard  capital  recovery  formula  using 
an  18  percent  rate  of  return  and  a  10- 
year  average  life  of  equipment. 

Preliminary  Cost  Estimates 


In  millions  of  1976  dollars 


Alternative 

Capital 

Annual 

Operaitng 

Total 

Annualized 

(A| 

104 

63 

65 

(B) 

196 

120 

160 

(Cl 

194 

63 

103 

These  direct  costs  of  compliance  may 
result  in  several  indirect  effects. 

Analysis  to  date  indicates  that  the 
chromate  pigment  production  and  use 
(paints,  dyes,  inks)  industries  will  incur 
larger  costs  than  other  industrial 
sectors.  Because  there  are  competitive 
substitutes  in  this  market,  the  demand 
for  pigments  containing  chromium  will 
probably  decline.  For  other  pigment 
applications,  metal  finishing  uses,  and 
manufacture  of  stainless  steel,  there  are 
no  available  substitutes  for  chromium. 

In  these  cases,  preliminary  analysis 
indicates  that  compliance  costs  will  be 
passed  on  to  consumers.  Negligible  price 
changes  are  projected  for  chromate 
production,  because  small  compliance 
costs  will  be  spread  over  a  large  volume 
of  production,  resulting  in  very  small 
price  increases  per  pound.  Compliance 
in  the  catalyst  production  industry  is  not 
expected  to  generate  significant  price 
changes  because  the  cost  of  a  catalyst  is 
a  very  small  portion  of  the  cost  of  the 
final  product.  Negligible  price  changes 
are  also  projected  for  the  textile  mill 
users  because  of  low  compliance  costs. 

Minor  changes  in  the  number  and  size 
distribution  of  firms  are  likely  to  occur 
in  pigment  production,  water  treatment 
compound  formulation,  and  chrome 
alloy  welding.  OSHA  will  also  examine 
the  proposed  regulation's  effects  on 
employment  and  international  trade. 

The  economic  impact  of  regulating  all 
chromium  compounds  as  opposed  to 
hexavalent  forms  is  not  presently 
known.  OSHA  will  determine  the 
additional  costs  of  this  action. 

Related  Regulations  and  Actions 

Internal:  The  OSHA  Air 
Contaminants  Standards  found  at  29 
CFR  1910.1000,  Table  Z-2,  of  the 
Agency’s  General  Industry  Standards, 
specify  a  maximum  PEL  of  one  milligram 
per  10  cubic  meters  of  air  as  chromic 
acid  and  chromates.  This  is  the 
equivalent  of  100  /ig/m®  and  is 
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calculated  as  an  8-hour  TWA.  Table  Z-1 
specifies  a  ceiling  exposure  value  of  0.1 
milligram  per  cubic  meter  with  a 
notation  to  avoid  skin  contact  for  tert- 
Butyl  chromate  as  chromium  trioxide. 
Table  Z-1  also  specifies  a  PEL  of  0.5 
mg/m®  for  soluble  chromic  and 
chromous  salts  and  1  mg/m®  for  metallic 
chromium  and  insoluble  salts. 

External:  The  Environmental 
Protection  Agency  (EPA)  has  issued  the 
following  regulations  for  the  control  of 
chromium  pollution;  (1)  .05  mg/liter  in 
drinking  water,  (2)  4  mg/liter  effluent 
guideline  in  wood  preserving,  and  (3)  1 
mg/liter  (daily  maximum)  and  0.5  mg/ 
liter  (30  day  average)  in  the  manufacture 
of  chromium  metal  and  ferroalloys,  and 
0.1  mg/liter  (daily  maximum)  and  0.5 
mg/liter  (30  day  average)  as  hexavalent 
chromium.  In  addition,  EPA  has 
proposed  the  following  regulations;  (1) 
0.5  mg/liter  in  leachate  from  hazardous 
wastes,  and  (2)  4.2  mg/liter  (daily 
maximum)  and  1.6  mg/liter  (30  day 
average)  in  electroplating  effluents. 

Active  Government  Collaboration 

We  are  sharing  information  with  the 
National  Institute  for  Occupational 
Safety  and  Health  and  the 
Environmental  Protection  Agency. 

Timetable 

NPRM— fall  1980. 

Regulatory  analysis — fall  1980,  if 
required. 

Final  Rule — summer  1981. 

Final  Rule  effective — to  be  determined 

Available  Documents 

ANPRM-^1  FR  18869,  May  7, 1976. 
“Criteria  for  a  Recommended 
Standard  .  .  .  Occupational  Exposure  to 
Chromium  (VI).”  (NIOSH-HEW,  1975). 

"Criteria  for  a  Recommended 
Standard  .  .  .  Occupational  Exposure  to 
Chromic  Acid.”  (NIOSH-HEW,  1973). 

Public  docket  of  the  record  of 
rulemaking  on  the  1975  NPRM-Docket 
H-033 

These  documents  are  available  by 
mail  and  for  review  and  copying  at  the 
OSHA  Technical  Data  Center,  Room  S- 
6212,  Third  Street  and  Constitution 
Avenue,  N.W.  Washington,  D.C.  20210. 

A  fee  is  usually  charged  for  copies  of 
these  documents. 

Agency  Contact 
Peter  Infante, 

Director  Office  of  Carcinogen 
Identification  and  Classification 
Directorate  of  Health  Standards 
Programs  U.S. 

Department  of  Labor-OSHA 
Washington,  D.C.  20210 
(202)  357-0325 


DOL-OSHA 

Standard  for  Occupational  Exposure 
to  Safety  and  Health  Hazards  in  Grain 
Handling  Facilities  (29  CFR  1910) 

Legal  Authority 

The  Occupational  Safety  and  Health 
Act,  29  U.S.C.  655;  Secretary  of  Labor’s 
Order  8-76  (41  FR  25059),  29  CFR  Part 
1911 

Reason  for  Including  This  Entry 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  believes  this 
rulemaking  is  important  because  we 
anticipate  that  this  regulation  will  cause 
significant  economic  costs  to  the 
affected  industries. 

Statement  of  Problem 

Workers  in  the  grain  handling 
industry  are  exposed  to  safety  and 
health  hazards  associated  with  fires  and 
explosions  as  well  as  organic  dust, 
fungicides,  and  biologic  growths.  For 
example,  in  late  1977  and  early  1978, 
fires  and  explosions  that  occurred  in 
grain  handling  facilities  killed  more  than 
60  persons  and  injured  numerous  others. 
OSHA  responded  to  these  disasters  by 
issuing  a  grain  elevator  hazard  alert  for 
the  purpose  of  providing  industry  with 
recommended  safety  and  health 
guidelines.  OSHA  also  contracted  with 
the  National  Academy  of  Sciences  to 
study  the  causes  of  these  fires  and 
explosions  to  better  understand  the 
problem  and  to  seek  recommendations. 

OSHA  has  also  increased  the  number 
of  inspections  directed  at  recognized 
hazards  within  grain  handling  facilities, 
but  enforcement  personnel  have 
encountered  problems  in  applying 
existing  OSHA  standards  to  control  the 
hazards  in  grain  handling  facilities 
because  present  standards  do  not 
address  the  most  serious  safety  and 
health  problems.  Enforcement  personnel 
believe  that  a  gap  exists  because  of  the 
lack  of  specific  OSHA  standards 
concerning  grain  handling  facilities. 
Interested  employee  groups  have  also 
requested  OSHA  to  develop  grain 
handling  facilities  standards. 

OSHA  believes  that  continued 
absence  of  regulation  will  not  be  in  the 
best  interest  of  employers,  employees, 
or  the  country.  Although  the  annual 
number  of  fires  and  explosions  involving 
grain  elevators  is  highly  variable,  there 
has  been  no  indication  of  any  decrease 
in  the  number  of  explosions  occurring  in 
grain  handling  facilities  because  of 
voluntary  measures,  such  as  the  grain 
elevator  hazard  alert.  On  the  contrary, 
there  seems  to  be  a  continuation  of  past 
experience  even  after  the  efforts  put 


forth  to  inform  affected  groups  of  the 
hazards. 

During  1979,  there  were  20  grain 
handling  facilities  that  suffered  serious 
fires  or  explosions  in  the  United  States, 
resulting  in  devastation,  several  deaths, 
and  more  than  15  injuries.  Already  in 
1980  there  have  been  at  least  eight 
explosions  or  serious  fires  that  caused 
several  deaths  and  serious  injuries. 

In  addition  there  is  no  specific  OSHA 
health  standard  protecting  the  225,000 
grain  elevator  workers  and  the 
additional  450,000  grain  processing 
workers  from  the  health  hazards 
particular  to  grain  handling  facilities. 
These  hazards  include  exposure  to  grain 
dust,  pesticides,  and  the  biological 
agents  associated  with  grain.  Exposures 
to  these  substances  can  result  in  various 
acute  and  chronic  health  effects 
including  allergies,  dermatitis, 
respiratory  disease,  and  cancer. 

The  present  regulations  that  apply  to 
these  health  hazards  are  incomplete.  For 
example,  OSHA  currently  regulates 
exposures  to  dust  (permissible  exposure 
level  of  15  mg/m®)  under  29  CFR 
1910.1000,  Table  Z-3.  These  regulations 
for  “inert”  or  “nuisance  dust,”  however, 
are  not  specific  for  organic  dust,  such  as 
grain  dust,  nor  do  they  include 
provisions  for  exposure  monitoring, 
personal  protective  equipment,  or  other 
control  measures.  Studies  indicate  that 
exposure  to  grain  dust  also  exposes 
workers  to  toxicological  hazards  from 
fumigants  used  to  protect  the  grain. 

OSHA  also  has  permissible  exposure 
limits  for  some  160  substances  which 
may  be  used  as  pesticides  (29  CFR 
1910.1000,  Tables  Z-1  and  Z-2). 

However,  these  standards  cover  only  a 
small  percentage  of  the  total  number  of 
pesticides  manufactured  and  formulated 
in  this  country.  In  addition,  they 
establish  only  airborne  concentration 
limits  and  general  control  requirements 
for  the  160  pesticides  and  do  not  address 
other  protective  measures,  such  as 
exposure  monitoring,  personal 
protective  equipment,  and  medical 
surveillance.  Thus,  the  existing 
standards  are  not  comprehensive 
enough  to  fully  control  worker  exposure 
to  the  health  hazards  of  pesticides  in 
grain  handling  operations. 

OSHA  does  not  currently  regulate 
occupational  exposures  to  harmful  fungi, 
molds,  and  bacteria,  or  their  toxins. 

Alternatives  Under  Consideration 

Safety  Options:  In  addition  to 
voluntary  measures  which  have  already 
been  attempted,  there  are  at  least  throe 
options  that  can  be  considered. 

The  first  option  is  to  promulgate 
specific  standards  for  the  grain  handling 
industry.  This  approach  would  simplify 
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enforcement  activities,  and  could 
minimize  the  possibility  of  fires  and 
explosions  in  grain  handling  facilities. 

The  standard  would  address  new  as 
well  as  existing  facilities  in  a 
comprehensive  manner.  The  major 
disadvantage  would  be  the  cost  impact 
on  the  grain  handling  facility  operators 
in  modifying  their  plants. 

The  second  option  is  to  develop 
specific  standards  for  new  grain 
handling  facilities  but  include  special, 
less  stringent  standards  for  existing 
facilities.  This  option  would  permit  due 
consideration  of  the  economic  burden 
on  older  facilities  by  not  requiring  these 
facilities  to  meet  the  more  stringent 
standards  designed  for  new  facilities. 

The  third  option  is  to  develop  specific 
standards  for  new  and  major 
rehabilitated  facilities  with  an 
exemption  for  all  existing  facilities.  This 
approach  would  be  similar  to  that  taken 
by  the  Environmental  Protection  Agency 
in  their  regulation  of  pollutants  for  grain 
handling  facilities.  However,  this  option 
would  only  partially  close  the  gap  in 
current  OSHA  standards.  It  would 
complicate  enforcement  activities,  and 
the  major  problems  in  older  facilities 
would  go  unchecked. 

Health  Options:  We  are  considering 
two  major  regulatory  approaches  for 
controlling  hazards  in  grain  handling 
facilities: 

The  first  option  is  a  single  total  grain 
dust  standard  low  enough  to  control  the 
health  hazards  of  grain  dust,  pesticides, 
and  biological  agents.  This  approach 
would  include  provisions  to  establish  a 
permissible  exposure  limit  for  grain 
dust,  provide  proper  work  practice 
procedures  for  working  with  fumigated 
grain,  and  require  controls  to  minimize 
exposures  to  grain  dust  and  biological 
agents  as  well  as  pesticides. 

The  second  option  is  three  separate 
general  industry  standards  to 
individually  regulate  grain  dust, 
pesticides,  and  biological  agents.  Under 
this  alternative  we  could  develop  a 
specific  grain  dust  standard  or  a  more 
general  organic  dust  standard.  Similarly, 
we  could  develop  a  standard  to  provide 
protection  against  employee  exposure  to 
pesticides  and  another  to  address  the 
biologically  derived  hazardous  material. 
(Although  OSHA  is  developing  a  generic* 
standard  for  exposure  to  pesticides,  the 
anticipated  scope  of  the  regulation 
covers  only  the  manufacture  and 
formulation  of  pesticides.  We  are 
currently  not  considering  industry-wide 
regulation  for  specihc  biological 
hazards.) 

Summary  of  Benefits 

Sectors  Affected:  Grain  handling 

facilities;  workers  in  these  facilities: 


and  grain  producers,  shippers,  and 

users. 

The  proposed  regulation  will  affect 
the  following  industries:  cash  grains 
(SIC  Oil),  crop  preparation  for  market 
(SIC  0723),  grain  mill  products  (SIC  204); 
bakery  products  (SIC  205;  distilled 
liquor,  except  brandy  (SIC  2085); 
trucking,  local  and  long  distance  (SIC 
421);  farm  product  warehousing  and 
storage  (SIC  4221);  deep  sea  domestic 
transportation  (SIC  442,  443  and  444); 
and  grain  wholesale  (SIC  5153).  Grain 
handling  facilities  are  scattered 
throughout  the  grain-producing  states, 
with  major  bulk  terminals  at  proximate 
domestic  and  export  distribution  points 
along  the  Great  Lakes  and  on  the  east, 
west,  and  gulf  coasts. 

This  proposal  would  reduce 
explosions  and  fires  in  the  Nation’s 
15,000  grain  handling  facilities,  which 
continue  to  plague  the  industry  despite 
substantial  industry  motivation  to  adopt 
preventive  measures.  During  1979,  20 
major  fires  and  explosions  resulted  in  15 
injuries  and  several  deaths,  and  one 
explosion  in  late  1977  caused  36  deaths. 
In  such  instances,  property  losses  often 
exceed  $25  million.  Insurance  premiums 
are  high,  and  coverage  is  sometimes 
difficult  to  obtain.  In  addition, 
increasing  evidence  indicates  the 
potential  for  serious  health  hazards 
resulting  from  worker  exposure  to  grain 
dust  as  well  as  toxic  fumigants  and 
biologic  agents  in  the  dust. 

Catastrophic  explosions  occur  at  a 
rate  of  more  than  five  per  year  and  have 
ranged  as  high  as  15  within  a  single 
year.  Under  such  circumstances, 
secondary  economic  losses  to  producers 
and  shippers  could  easily  result  in 
annual  direct  and  indirect  property 
losses  exceeding  $200  million. 

Insufficient  data  presently  make  it 
difficult  to  estimate  medical  care  costs, 
lost  income,  and  other  substantial 
personal  losses  in  these  cases,  but  these 
costs  are  also  very  substantial,  as 
reflected  by  numerous  liability  case 
settlements.  It  is  apparent  that  workers 
and  their  employers  will  benefit  directly 
from  any  reduction  in  workplace 
hazards  that  is  achieved  by  regulatory 
action.  In  fact,  most  affected  parties 
seem  to  agree  that  action  is  needed. 

Grain  producers  and  consumers  will 
benefit  indirectly  from  the  reduction  in 
economic  losses  that  currently  are 
pushed  back  to  the  producers  through 
lower  grain  prices  or  higher  storage  fees, 
or  pushed  forward  to  the  consumer 
through  higher  prices.  Also  dependents 
of  workers  and  local  communities  will 
benefit  indirectly  from  any  reduction  in 
grain  industry  accidents,  which  are 


frequently  catastrophic  to  local 
communities. 

Summary  of  Costs 

Sectors  Affected:  Grain  handling 

facilities,  and  OSHA.  • 

OSHA  has  not  yet  initiated  studies  to 
estimate  direct  costs,  but  anticipates 
that  this  proposal  will  be  a  “major 
action  under  E.0. 12044.”  Ventilation 
equipment  will  be  expensive,  but 
probably  will  be  necessary  to  reduce 
explosion  and  fire  hazards  throughout 
the  grain  facilities,  and  to  reduce  health 
hazards  at  employee  work  stations.  We 
will  require  grain-monitoring  equipment 
and  associated  recordkeeping,  along 
with  preventive  maintenance  beyond 
that  presently  performed.  These  direct 
costs  will  be  offset  to  some  extent  by 
reduced  losses. 

Under  application  of  any  final 
regulation,  older  facilities  may  bear  a 
disproportionately  higher  share  of  the 
compliance  costs  because  they  lack  the 
safety  provisions  that  are  designed  into 
newer  facilities,  and  because  retrofitting 
is  typically  more  expensive.  Geographic 
impacts  appear  to  be  evenly  spread 
among  the  grainhandling  facilities. 

Employers  will  incur  indirect 
overhead  and  administrative  costs. 
Additionally,  some  share  of  OSHA 
resources  will  be  diverted  from  other 
standards  development  and 
enforcement  activities.  These  indirect 
costs  will  be  incurred  by  any  program 
that  can  effectively  control  grain 
handling  hazards. 

Related  Regulations  and  Actions. 

Internal:  None. 

External:  The  Department  of 
Agriculture  (USDA),  in  particular,  the 
Federal  Grain  Inspection  Service  (FGIS), 
enforces  the  United  States  Grain 
Standards.  The  Environmental 
Protection  Agency  (EPA)  regulates  the 
application  of  pesticides  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  that  EPA 
promulgated  in  1972.  The  National 
Institute  for  Occupational  Safety  and 
Health  and  the  Department  of  Eiiergy 
are  involved  in  grain  dust  research.  The 
Council  of  Wage  and  Price  Stability  and 
the  OfHce  of  Management  and  Budget 
will  want  to  take  active  parts  in  the 
economic  analysis  that  will  be  required 
for  the  regulation. 

Active  Government  Collaboration 

OSHA  has  established  working 
relationships  with  the  Environmental 
Protection  Agency  to  determine  EPA’s 
jurisdiction  regarding  pesticides.  We 
have  held  meetings  with  USDA  Federal 
Grain  Inspection  Service  personnel  to 
obtain  health-hazard  information 
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regarding  exposure  monitoring  of  the 
Federal  Grain  inspectors.  The  National 
Institute  for  Occupational  Safety  and 
Health  is  providing  data  from  in-house 
and  conttract  studies  on  the  health 
hazards  of  grain  handling.  Both  the 
USDA  and  NIOSH  are  participating  in 
OSHA’s  informal  public  meetings 
scheduled  during  the  spring  of  1980. 

Through  the  National  Academy  of 
Sciences  panel  on  grain  elevator 
explosions,  criteria  development  for  this 
rulemaking  effort  is  being  interfaced 
with  EPA,  the  U.S.  Coast  Guard  (USCG.) 
USDA,  and  NIOSH. 

Timetable 

ANPRM— fall  1980. 

NPRM — to  be  determined. 

Regulatory  analysis — to  be 
determined. 

Available  Documents 

“Occupational  Safety  and  Health 
Hazards  in  Grain  Handling  Facilities 
Request  for  Comments  and  Information 
and  Notice  of  Informal  Public  Meetings," 
45  FR  10732,  February  15, 1980 
Public  docket  of  the  rulemaking 
record.  Docket  H-117.  These  documents 
are  available  for  review  and  copying  at 
the  OSHA  Technical  Data  Center,  Room 
S-6212,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Agency  Contact 
Flo  Ryer,  Director, 

Office  of  Special  Standards  Programs, 
Directorate  of  Health  Standards 
Programs, 

U.S.  Department  of  Labor, 
Occupational  Safety 
and  Health  Administration, 
Washington,  D.C.  20210 
(202)  523-7174 

Thomas  Seymour,  Director 
Office  of  Fire  Protection 
Engineering  Safety  Standards 
Directorate  of 
Safety  Standards  Programs 
U.S.  Department  of  Labor 
Occupational  Safety  and  Health 
Administration, 

Washington,  D.C.  20210 
(202) 523-7216 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Fiammabiiity  Standards  for 
Crewrtiember  Uniforms  (14  CFR  Part 
121) 

Legal  Authority 

Department  of  Transportation  Act, 

§  6(c),  49  U.S.C.  §  1655(c);  Federal 
Aviation  Act  of  1958,  as  amended. 


§§  313(a),  601,  and  604,  49  U.S.C. 

§§  1354(a),  1421,  and  1424;  14  CFR  Part 

121. 

Reason  for  Including  This  Entry 

The  Federal  Aviation  Administration 
(FAA)  thinks  these  proposed  rules  are 
important  because  they  will  impose  a 
major  increase  in  costs  or  prices  on  the 
airline  industry. 

Statement  of  Problem 

The  FAA  has  found  that  many 
uniform  items  worn  by  flight 
crewmembers  are  highly  flammable 
when  exposed  to  fire  and  other  sources 
of  ignition.  Tests  performed  by  the 
National  Bureau  of  Standards  of  the 
Department  of  Commerce  under 
contract  to  FAA  established  that  fabrics 
presently  used  in  making  uniforms  for 
crewmembers  would  not  resist  the 
effects  of  flame  and  heat  flux  in 
survivable  cabin  fires,  and  could 
prevent  crewmembers  from  helping 
passengers  in  such  situations.  Among 
other  actions,  the  FAA  is  considering 
establishing  standards  of  flammability 
and  resistance  to  heat  flux  for  materials 
used  in  crewmember  uniforms. 

Alternatives  Under  Consideration 

Possible  alternatives  to  establishing 
flammability  standards  for 
crewmembers  are: 

(A)  No  regulation;  do  not  require 
uniforms  worn  by  crewmembers  to  meet 
any  flammability  standard.  Current 
materials  used  to  make  uniforms 
provide  maximum  comfort,  a  range  of 
styling,  and  are  easily  cleaned. 
However,  they  are  constructed  of 
conventional  fabric  that  is  flammable 
and  may  provide  inadequate  protection 
from  radiant  heat  in  cabin  fires  which 
people  could  survive  if  they  wore 
adequate  protective  clothing.  Also, 
without  protective  clothing, 
crewmembers  may  be  incapable  of 
performing  necessary  functions  in 
certain  emergencies. 

(B)  Require  crewmembers  to  put  on 
special  garments  such  as  firemen  wear 
in  case  of  a  fire.  This  option  was  fully 

-  explored  and  reported  in  FAA  Report 
No.  FAA-RD-77-18.  Although  the 
garment  provides  maximum  protection 
from  flame  and  radiant  heat,  it  is  very 
expensive  and  difficult  to  put  on. 

(C)  Require  that  crewmember 
uniforms  meet  a  standard  similar  to  the 
current  children’s  sleepwear  standards. 
This  is  a  performance  standard  that 
requires  that  materials  used  for 
children’s  sleepwear  resist  ignition 
when  exposed  to  flame,  and  self- 
extinguish  rapidly.  Materials  which 
satisfy  the  children’s  sleepwear 
standard  must  be  flame-resistant,  but 


need  not  protect  the  wearer  from  radiant 
heat  transferred  through  clothing. 

(D)  Require  crewmember  uniforms  to 
meet  a  test  measuring  resistance  to 
ignition  and  ability  to  self-extinguish,  as 
well  as  a  standard  designed  to  protect 
the  wearer  from  injury  from  the  transfer 
of  radiant  heat  through  clothing. 

We  regard  Alternative  (D)  as  the  most 
desirable  alternative,  because 
crewmembers  must  be  adequately 
protected  from  both  flame  and  radiant 
heat  injury  if  they  are  to  perform  their 
duties  adequately  in  an  emergency. 

Currently,  technology  in  the  textile 
industry  permits  the  establishment  of  a 
standard  that  protects  wearers  from 
both  flame  and  radiant  heat.  Most 
fabrics  can  be  treated  to  increase  their 
protective  qualities.  In  addition,  fire- 
retardant  wool  and  cotton  are  available 
in  a  wide  range  of  colors  and  weights. 
These  fire-retardant  fabrics  are  woven 
of  both  natural  and  synthetic  fire- 
retardant  fibers  to  maximize  wearability 
and  protection.  Synthetic  fabrics  such  as 
Nomex  are  available  in  a  variety  of 
weights.  Although  these  synthetics 
provide  the  greatest  protection  to  the 
wearer,  their  range  is  somewhat  limited 
because  of  problems  with  colorfastness. 
In  the  past,  Nomex  has  been  used 
primarily  by  fire  and  police  agencies, 
and  color  choice  was  not  a  problem.  If 
demand  for  more  variety  increases,  a 
wider  range  of  colors  may  be  developed. 

Although  certain  fabrics  such  as 
polyester  have  limited  fire-retardant 
qualities,  other  fabrics  of  similar  weight 
and  purpose  may  be  substituted.  Fire- 
retardant  fabrics  are  available  that  are 
comparable  to  conventional  fabrics  with 
respect  to  durability,  color  choice,  style 
and  tailoring  capability,  and  fabric- 
weight  range.  The  fire  retardant 
properties  of  some  fabrics  can  be 
retained  through  the  useful  life  of  the 
garment.  For  other  fabrics,  it  could  last 
through  at  least  50  wash/cleaning 
cycles. 

Summary  of  Benefits 
Sectors  Affected:  Air  carrier  flight 
crewmembers  and  passengers. 

The  benefits  expected  from  the 
proposed  flammability  standards  would 
be  increased  safety  for  crewmembers 
and  passengers.  Flightcrews  would  be 
safer  in  case  of  fire,  which  would 
increase  safety  for  the  traveling  public. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
textile  mill  products,  and  apparel  and 
other  textile  products;  the  air 
transportation  industry;  and  air 
passengers. 

The  cost  per  uniform  would  increase, 
causing  an  economic  impact  on  the  user 
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or  purchaser.  The  U.S.  textile  and 
clothing  industry  would  be  affected  by 
the  economic  impact  of  producing  new 
materials  and  clothing  made  from  these 
materials.  The  air  carrier  industry  would 
bear  the  cost,  possibly  through 
increased  airfare,  which  would  directly 
affect  air  passengers.  No  specific  cost 
information  is  available  at  this  time.  We 
will  include  it  in  the  Regulatory 
Analysis. 

Related  Regulations  and  Actions 

Internal:  Parts  121  and  135  of  the 
Federal  Aviation  Regulations  and  FAA 
Report  Nos.  FAA-RD-75-176  and  FAA- 
RD-77-18. 

External:  Federal  Rule,  Flammability 
Standard  for  Children’s  Sleepwear,  16 
CFR  1616.5(a)(b)(cKi)(ii).  State  and  local 
governments  have  established  clothing 
standards  for  some  hazardous 
professions,  such  as  those  for  firemen. 

Active  Government  Collaboration 

The  National  Transportation  Safety 
Board's  comments  on  ANPRM  75-13 
recommended  that  the  scope  be 
expanded  to  include  clothing  of  all 
crewmembers,  to  give  them  the  same 
protection  as  flight  attendants.  The 
National  Bureau  of  Standards  developed 
the  technical  basis  for  the  flammability 
standard. 

Timetable 

The  FAA  is  proposing  standards  to  be 
listed  in  appendices  to  14  CFR  Part  121. 
The  following  are  action  and  future 
action  dates: 

NPRM— July  1980 

Comment  Period — for  hearing,  June  6. 
1980;  for  NPRM,  90  to  120  days  after 
we  issue  the  NPRM 
Draft  Regulatory  Analysis — will 
accompany  NPRM 
Final  Rule — pending 
Effective  Date  of  Regulation — 36 
months  after  we  issue  amendment 

Available  Documents 

ANPRM  75-13,  issued  March  13, 1975, 
is  available  from  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rule  Docket  (AGC- 
24),  Docket  No.  14451,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  S.W.,  Washington,  D.C.  20591. 

You  can  get  copies  of  FAA  reports 
entitled  “Development  of  a  Proposed 
Flammability  Standard  for  Commercial 
Transport  Flight  Attendant  Uniforms,” 
Report  No.  FAA-RD-75-176,  and 
“Development  of  a  Fire  Protective  * 
Overgarment  for  Use  by  Air  Carrier 
Flight  Attendants,”  Report  No.  FAA- 
RD-77-18,  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161. 


Agency  Contact 

Harold  E.  Smith, 

Regulatory  Projects  Branch, 
Safety  Regulations  Staff, 

Federal  Aviation  Administration, 
800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591, 

(202)  755-8716 


DOT'FEDERAL  HIGHWAY 
ADMINISTRATION 

Hours  of  Service  of  Drivers  (49  CFR 
Part  395*) 

Legal  Authority 

The  Motor  Carrier  Act  of  1935  (Part  II 
of  the  Interstate  Commerce  Act),  49 
U.S.C.  §  304.  Department  of 
Transportation  Act,  §  3,  49  U.S.C.  §  1655. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  thinks  this  rule  is  important 
because  any  change  in  the  hours  of 
service  regulations  that  restrict  when  a 
driver  may  work  could  have  a  major 
economic  impact  on  both  the  trucking 
industry  and  consumers,  causing 
considerable  controversy. 

Statement  of  Problem 

The  FHWA  is  considering  revising  the 
regulations  that  limit  the  driving  hours 
and  prescribe  rest  periods  for  drivers  of 
vehicles  engaged  in  interstate  or  foreign 
commerce.  It  is  taking  this  action  in 
response  to:  (1)  numerous  requests  from 
public  interest  groups,  labor 
organizations,  motor  carriers,  and 
individual  drivers;  (2)  research  studies 
showing  driver  fatigue  to  be  a  cause  in 
commercial  motor  vehicle  accidents; 
and  (3)  a  1974  decision  of  a  Federal 
District  Court  involving  a  suit  brought 
by  PROD,  Inc.,  an  interest  group 
representing  some  commercial  truck 
drivers  who  sought  judicial  review  of 
the  FHWA’s  failure  to  initiate 
rulemaking  proceedings  on  the  hours  of 
service  regulations.  The  suit  was 
dismissed  by  the  court  to  allow  the 
FHWA  to  begin  rulemaking.  The 
dismissal  allowed  PROD  to  reinstate  the 
suit  in  18  months  if  the  FHWA  had 
failed  to  initiate  rulemaking. 

The  objective  of  this  regulation  is  to 
increase  the  overall  safety  of  the 
Nation’s  highways  through  the  revision 
of  current  regulations  governing  the 
hours  of  service  for  drivers  of 
commercial  trucks  and  buses  engaged  in 
interstate  or  foreign  commerce. 

The  FHWA  currently  limits,  by 
regulation,  the  hours  of  service  for 
drivers,  as  part  of  its  overall 
responsibility  for  the  safe  operation  of 
motor  carriers.  Research  studies  dating 


from  the  mid-1930s  have  indicated  that 
fatigue  causes  narrowing  of  vision  and 
inattention,  which  make  drivers  miss 
signs  and  signals,  and  results  in 
highway  accidents.  In  1978,  more  than 
34,000  commercial  motor  vehicle 
accidents  were  reported  to  the  Bureau  of 
Motor  Carrier  Safety;  many  of  these 
were  single-vehicle  and  other  accidents 
that  involved  running  off  the  road 
without  apparent  cause.  The  FHWA 
suspects  that  fatigue  was  a  factor  in 
many  of  these  cases. 

If  we  do  not  take  regulatory  action, 
we  may  be  unable  to  prevent  fatigued 
drivers  from  traveling  the  Nation’s 
highways,  thereby  allowing  a  potentially 
dangerous  situation  to  continue. 

Alternatives  Under  Consideration 

Some  of  the  alternatives  to  current 
regulations  that  FHWA  is  studying 
include  longer  off-duty  periods  for 
drivers  between  driving  or  work 
assignments  and  mandatory  rest  periods 
during  long  driving  assignments.  FHWA 
is  also  considering  simplifying  the 
methods  drivers  use  to  record  hours  of 
service,  in  order  to  reduce  the 
paperwork  burden  on  both  the  driver 
and  the  motor  carrier  companies.  In 
addition,  the  FHWA  is  considering 
requirements  related  to  the  following;  (1) 
maximum  weekly  work  hours,  (2) 
maximum  on-duty  time,  (3)  minimum  off- 
duty  time,  (4)  driving  hours  or  mileage 
limitations,  (5)  driver  relief  periods,  (6) 
elimination  of  intermittent  off-duty 
periods  which  extend  the  overall  length 
of  the  woric  day,  (7)  mandatory  meal 
periods,  and  (8)  special  provisions  for 
night-driving  assignments. 

Providing  simpler  methods  for 
recording  hours  of  service  would 
eliminate  the  industrywide  complaints 
about  the  drivers’  logs,  and  may 
increase  compliance.  The  other 
proposed  regulatory  actions  would 
provide  stricter  controls  over  drivers’ 
work  habits,  but  they  would  not 
necessarily  increase  compliance. 

Summary  of  BeneGts 

Sectors  Affected:  Users  of  highways, 
including  bus  drivers,  truckers,  and 
the  general  public:  the  interstate 
trucking  industry;  interstate  bus  lines 
and  bus  charter  services;  shippers  and 
users  of  goods  transported  by  truck  or 
bus;  and  passengers  and  tour  groups 
that  normally  travel  by  bus. 

The  FHWA  believes  that  revisions  to 
regulations  on  the  hours  of  service  for 
drivers  would  help  reduce  driver  fatigue 
and  ensure  alertness,  thereby 
eliminating  the  risk  of  fatigue-related 
accidents.  This,  in  turn,  would  increase 
the  overall  safety  of  the  Nation’s 
highways. 
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The  FHWA  expects  that  the  revised 
regulation  would  have  economic 
benefits,  because  there  would  be  fewer 
fatalities  and  injuries  and  less  property 
damage  caused  by  highway  accidents. 

In  addition,  motor  carriers’  operating 
expenses  would  be  reduced  because  of 
fewer  accidents,  lower  insurance 
premiums,  and  reduced  compensation 
payments.  The  FHWA  does  not  have  an 
estimate  of  the  savings  that  would  occur 
as  a  result  of  these  regulations.  Many 
factors  impair  drivers’  alertness.  The 
FHWA  cannot  distinguish  those 
accidents  that  would  be  prevented  by 
changing  these  regulations  from  those 
that  would  be  prevented  by  taking  other 
actions. 

Summary  of  Costs 

Sectors  Affected:  Interstate  trucking 
industry;  interstate  bus  lines  and  bus 
charter  services;  interstate  truckers 
and  bus  drivers;  shippers  and  users  of 
goods  transported  by  truck  or  bus; 
and  passengers  and  tour  groups  that 
normally  travel  by  bus. 

The  FHWA  expects  that  the  costs 
resulting  from  these  regulations  may  be 
high.  Revising  the  hours  of  service 
regulations  to  restrict  the  hours  that  a 
driver  may  work  could  increase  payroll 
expenses  for  motor  carriers  because 
they  may  need  additional  drivers.  'This 
could  increase  other  operating  expenses 
for  motor  carriers,  resulting  in  increased 
costs  to  passengers  and  shippers  for' 
truck  and  bus  transportation  and, 
eventually,  for  goods  consumed.  The 
initial  rough  estimate  of  increases  in 
expenses  to  motor  carriers  exceeds  $100 
million  annually.  This  estimate, 
however,  does  not  consider  any 
offsetting  benefits,  such  as  reduced 
vehicle  downtime,  minimized  delays  in 
cargo  delivery,  and  lower  insurance 
premiums  that  could  result  from  fewer 
accidents. 

Related  Regulations  and  Actions 

Internal:  Current  FHWA  regulations 
restrict  hours  of  service  of  drivers  (49 
CFR  Part  395). 

The  FHWA  has  initiated  a  test 
program,  beginning  May  1, 1980,  to 
evaluate  alternatives  to  drivers’  daily 
logs. 

External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

NPRM — November  1980  Draft 
Regulatory  Analysis — ^will  accompany 
NPRM 

Final  Rule — March  1981 


Available  Documents 

ANPRM— 41  FR  6275,  February  13, 
1976 

Second  ANPRM — 43  FR  21905,  May 
22. 1978 

Bureau  of  Motor  Carrier  Safety  Docket 
MC-70-1 

Sixteen  reports  or  professional  journal 
articles  are  referenced  in  the  second 
ANPRM,  43  FR  21905,  May  22, 1978 
“PROD.  Inc.,  et  al  v.  Brinegar,  ”  Civil 
Action  2098-73,  U.S.  District  Court, 
District  of  Columbia  (May  20, 1974).  This 
is  a  decision  in  which  the  District  Court 
dismissed,  without  prejudice  to  renew  in 
18  months,  a  suit  brought  against  DOT 
by  PROD,  Inc.,  a  group  representing 
professional  drivers.  'The  suit  sought 
judicial  review  of  the  FHWA’s  failure  to 
institute  rulemaking  proceedings  on 
“hours  of  service.” 

“Effects  of  Hours  of  Service, 
Regularity  of  Schedules,  and  Cargo 
Loading  on  Truck  and  Bus  Driver 
Fatigue,”  October  1978,  available 
through  the  National  Technical 
Information  Service,  Springfield,  VA 
22161  (DOT  HS-803799) 

Bureau  of  Motor  Carrier  Safety 
dockets  are  available  at  the  Federal 
Highway  Administration,  Room  3402, 
400  Seventh  Street,  S.W.,  Washington, 
D.C. 20590. 

Agency  Contact 

Gerald  J.  Davis, 

Chief  Development  Branch 
Bureau  of  Motor  Carrier  Safety 
Federal  Highway  Administration 
400  Seventh  St.,  S.W. 

Washington,  D.C.  20590 
(202)  426-9767 


DOT-FHWA 

Minimum  Cab  Space  Dimensions  (49 
CFR  Part  393) 

Legal  Authority 

The  Motor  Carrier  Act  of  1935  (Part  II 
of  the  Interstate  Commerce  Act),  49 
U.S.C.  §  304.  Department  of 
Transportation  Act,  49  U.S.C.  §  1655. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  thinks  this  rule  is  important 
because  it  could  necessitate  redesigning 
the  cab  portion  of  a  truck  to  make  it 
larger  for  safety  purposes.  This  may 
reduce  the  amount  of  cargo  space 
available  and  possibly  increase  costs  for 
the  trucking  industry. 

Statement  of  Problem 

All  States  and  the  District  of 
Columbia  impose  restrictions  on  total 
vehicle  length  for  trucks.  Most  of  these 


restrictions  range  from  55  to  65  feet;  75 
feet  is  the  maximum  length  that  any 
State  allows.  However,  there  are  no 
regulations  for  the  minimum  size  of  the 
cab  portion  of  trupks.  Thus,  drivers  of 
heavy  commercial  vehicles  must 
sometimes  drive  trucks  with  cab 
dimensions  that  make  them 
uncomfortable,  thereby  increasing 
fatigue  and  the  likelihood  of  an  accident. 
The  extent  of  the  problem  is  unknown. 

FHWA’s  preliminary  investigations 
suggest  that  the  older  truck  cabs,  whose 
dimensions  may  cause  problems,  are 
being  phased  out.  However,  reports  from 
drivers’  organizations  have  stated  that 
vehicle  manufacturers,  in  response  to 
customer  requests,  are  manufacturing 
new  trucks  with  smaller  cab  dimensions 
in  order  to  enlarge  the  space  available 
for  cargo.  Reducing  the  size  of  the  cab 
can  make  the  driver  uncomfortable  and 
the  engine  less  accessible  for  inspection. 
It  can  also  place  excessive  weight  on  the 
steering  axle,  making  the  truck  harder  to 
steer  and  overloading  the  front  tires, 
which  can  cause  flats.  Some  studies 
have  linked  highway  accidents  with 
these  conditions. 

If  the  size  of  the  cab  actually 
increases  accident  rates  by  causing 
driver  fatigue,  failure  to  require  • 
adequate  cab  size  through  regulation 
could  result  in  continued  accidents. 

Alternatives  Under  Consideration 

The  alternatives  in  this  case  are  to 
regulate  or  not  to  regulate.  (Any 
regulations  would  apply  only  to  new 
trucks.)  If,  in  fact,  there  is  a  serious 
safety  problem  related  to  cab  size,  a 
possible  alternative  to  rulemaking  is  to 
propose  voluntary  model  advisory 
standards  for  minimum  cab  space 
dimensions.  'The  National  Highway 
Safety  Advisory  Committee  Report  of 
March  1977  recommended  this 
approach. 

Within  the  rulemaking  process, 
certain  factors  should  be  considered. 

One  is  whether  certain  types  of  weight 
classes  of  vehicles  should  be  exempted 
from  the  regulations.  Another  is  whether 
to  restrict  manufacturers  from  placing 
cabs  over  engines.  A  third  is  the  safety 
of  different  length  cabs  matched  with 
different  length  trailers. 

If  the  FHWA  either  suggests  voluntary 
standards  or  pursues  the  regulatory 
route,  the  driver  would  have  a  better 
driving  environment,  which  would  lead 
to  safer  vehicle  operation.  Voluntary 
standards  would  give  the  industry  an 
opportunity  to  comply  without  the  need 
for  Federal  regulation  in  this  area.  If  the 
industry  failed  to  comply,  regulation 
would  be  necessary,  with  the  associated 
disadvantages  of  additional 
recordkeeping  requirements  and 
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reporting  burdens.  Any  regulation  would 
have  to  take  into  account  the  factors 
described  above.  The  obvious 
advantage  of  the  regulation  is  that  is 
would  ensure  compliance. 

Summary  of  BeneHts 

Sectors  Affected:  Users  of  highways, 
including  the  interstate  trucking 
industry,  truckers,  and  the  general 
public. 

The  benefit  of  this  regulatory  action 
would  be  to  reduce  wheel  and  axle 
overloading  and  protect  the  driver’s 
work  place,  thereby  reducing  the  risk  of 
accidents  to  all  highway  users.  FHWA 
does  not  know  at  this  time  what  dollar 
savings  to  expect  as  a  result  of  reduced 
accident  involvement  or  avoidance.  The 
percentage  of  accidents  that  would  be 
avoided  through  regulatory  action  is 
unknown,  but  the  risk  would  be 
reduced. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
truck  cabs;  the  interstate  trucking 
industry;  and  shippers  and  users  of 
goods  transported  by  truck. 

These  regulations  may  necessitate 
substantially  redesigning  the  cab  portion 
of  some  trucks.  Initially,  the 
manufacturers  would  bear  the  financial 
burden  of  accomplishing  this  redesign 
and  retooling.  This  would  lead  to  an 
increase  in  the  cost  of  trucks  to  users. 
Unless  the  States  change  the  allowable 
overall  length  of  a  tractor/semi-trailer 
cargo  space,  this  could  result  in  smaller 
loads  and  the  need  for  additional 
vehicles  and  drivers  to  ship  the  same 
amount  of  goods.  All  of  these  factors 
could  increase  shipping  costs  and 
eventually  result  in  consumer  price 
increases  for  all  items  carried  by  truck. 
Specific  estimates  of  the  costs  are  not 
available  at  this  time. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Fifty  States  and  the  District 
of  Columbia  have  regulations  limiting 
overall  vehicle  length. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — September  1980 
Draft  Regulatory  Analysis — will 
accompany  NPRM 

Available  Documents 

ANPRM— 43  FR  6273,  February  14,’ 
1978 

Bureau  of  Motor  Carrier  Safety  Docket 
MC-79 

“Interior  Cab  Dimensions  of  Heavy 
Duty  Vehicles,”  February  1980,  in  the 


Bureau  of  Motor  Carrier  Safety  Docket 
MC-79 

“Driver  Profile  and  Body 
(Anthropometric)  Data  on  Interstate 
Truck  Driver,”  April  1977,  available 
through  the  National  Technical 
Information  Service,  Springfield,  VA 
22161  (PB273514/AS) 

“A  Study  of  Heat,  Noise,  and 
Vibration  in  Relation  to  Driver 
Performance  and  Physiological  Status,” 
October  1974,  available  through  the 
National  Technical  Information  Service, 
Springfield,  VA  22161  (PB238829) 

“Cause  and  Control  of  Commercial 
Vehicle  Accidents  Involving  Front  Tire 
Failure,”  August  1975,  available  through 
the  National  Technical  Information 
Service,  Springfield,  VA  22161 
{PB245863) 

Bureau  of  Motor  Carrier  Safety 
dockets  are  available  at  the  Federal 
Highway  Administration,  Room  3402, 
400  Seventh  Street,  S.W.  Washington, 
D.C. 20590. 

Agency  Contact 

Gerald  J.  Davis, 

Chief  Development  Branch, 

Bureau  of  Motor  Carrier  Safety 
Federal  Highway  Administration, 

400  Seventh  Street,  S.W., 
Washington,  D.C.  20590, 

(202)  426-9767 


DOT— FEDERAL  RAILROAD 
ADMINISTRATION 

Alerting  Lights  Display— Locomotives 
(49  CFR  Part  222) 

Legal  Authority 

Federal  Railroad  Safety  Act  of  1970, 

§  202(a),  45  U.S.C.  §  431(a);  Locomotive 
Inspection  Act,  45  U.S.C.  §  22  et  seq. 

Reason  for  Including  This  Entry 

The  Federal  Railroad  Administration 
(FRA)  has  included  this  entry  because  of 
the  degree  of  controversy  the  ANPRM 
and  the  NPRM  evoked,  and  because  of 
the  cost  impact  on  the  railroad  industry. 

Statement  of  Problem 

Each  year  hundreds  of  persons  are 
killed  and  thousands  are  injured  in 
accidents  at  rail-highway  grade 
crossings  (the  intersections  of  railroad 
tracks  and  highways  at  the  same  level). 
The  National  Grade  Crossing  Inventory 
maintained  by  the  Department  of 
Transportation  (DOT)  indicates  the 
following  number  of  grade  crossings: 
217,066  public,  140,653  private,  and  3,609 
pedestrian.  During  the  period  from  1968 
to  1978,  there  was  an  annual  average  of 
1,232  fatalities  and  3,803  injuries 
resulting  from  accidents  of  all  types  at 
rail-highway  grade  crossings.  In  1978, 


the  most  current  year  for  which  the  FRA 
has  analyzed  data,  there  was  a  total  of 
12,435  crossing  accidents  of  all  types 
resulting  in  1,021  fatalities  and  4,256 
injuries.  The  majority  of  accidents, 
injuries,  and  fatalities  occurred  at  public 
crossings. 

To  reduce  the  number  of  these 
accidents,  the  FRA  is  proposing  to 
require  railroad  locomotives  to  display 
highly  conspicuous  alerting  lights  at 
public  rail-highway  grade  crossings. 

FRA  is  taking  this  action  at  the  present 
time  in  response  to:  (1)  congressional 
interest  as  reflected  in  legislation 
proj)osed  during  the  past  several 
sessions  to  require  strobe  lights  on 
locomotives,  and  (2)  technological 
advances  in  types  of  lighting  devices. 
FRA  believes  that  corrective  action  is 
necessary  because  the  probable 
consequence  of  inaction  would  be  a 
continuation  of  the  current  accident 
level. 

Alternatives  Under  Consideration 

FRA  has  considered  several 
alternatives  to  the  status  quo. 

The  first  option,  and  the  one  that  FRA 
is  proposing,  would  require  railroad 
locomotives  to  display  highly 
conspicuous  alerting  lights  at  public  rail¬ 
highway  grade  crossings.  The  lights 
would  provide  additional  warning  to 
motorists  who  are  approaching  public 
grade  crossings.  A  specific  requirement 
would  result  in  a  uniform  system  of 
warning  lights  that  motorists  would 
associate  with  the  presence  of  a  railroad 
locomotive.  One  possible  disadvantage 
is  that  the  locomotive  engineer  may  be 
distracted  by  the  reflection  caused  by  a 
pulsating  light. 

A  second  alternative  would  be  to  rely 
on  voluntary  action  by  the  railroads  to 
install  and  display  alerting  lights  on 
railroad  locomotives.  In  an  attempt  to 
stimulate  such  voluntary  action,  ^A 
would  use  existing  studies  and  data 
indicating  that  highly  conspicuous 
alerting  lights  reduce  accidents.  There 
are  drawbacks  to  this  alternative.  First, 
many  railroads  probably  would  not 
install  alerting  lights.  Many  railroads 
question  the  effectiveness  of  the  lights 
and  others  do  not  want  to  commit  the 
necessary  funds.  If  motorists  are  to 
associate  alerting  lights  with  the 
presence  of  a  locomotive,  the  lighting 
system  must  be  uniform.  Second,  lights 
with  differing  characteristics  (color, 
location,  flash  rate,  and  intensity)  might 
be  installed  on  the  locomotives.  Again, 
uniformity  of  the  lights  used  would 
improve  the  effectiveness  of  the  system 
for  motorists. 

FRA  also  considered  two  other 
alternatives  to  determine  the  relative 
cost-effectiveness  of  alerting  lights.  One 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


36983 


alternative  is  to  install  active  warning 
systems  (lights,  bells,  and  gates)  at  all 
public  rail-highway  grade  crossings;  the 
other  is  to  eliminate  all  public  crossings 
by  separating  public  highways  from  rail 
lines  (by  overpasses  and  underpasses). 
These  alternatives  were  less  cost- 
effective  than  alerting  lights  and 
prohibitively  expensive — in  1980  dollars, 
approximately  ^  billion  for  active 
warning  systems  and  $200  billion  for 
grade  separation. 

FRA  believes  the  first  alternative  is 
the  most  cost-effective  and  readily 
available  overall  approach.  It  would 
result  in  a  uniform  alerting  device  that 
motorists  would  associate  with  the 
presence  of  a  locomotive.  Active 
warning  systems  and  grade  separations 
will  continue  to  be  superior  options, 
however,  at  specific  high-risk  crossings. 

Summary  of  BeneHts 

‘Sectors  Affected:  Users  of  highways, 

and  the  railroad  transportation 

industry. 

The  proposed  rule  would  benefit  the 
driving  public  because  of  the  anticipated 
reduction  in  rail-highway  grade  crossing 
accidents,  injuries,  and  fatalities. 
Accident  reduction  would  also  have  a 
beneficial  impact  on  the  railroad 
industry  by  reducing  the  costs 
associated  with  rail-highway  grade 
crossing  accidents. 

A  study  done  for  the  FRA,  "Analysis 
for  NPRM — Strobe  Lights  on 
Locomotives"  (from  here  on  referred  to 
as  the  Study),  estimated  that  124 
fatalities,  566  injuries,  and  1,414 
accidents  would  be  avoided  each  year  if 
an  alerting  lights  system  using  xenon 
strobe  lights  were  employed.  The  Study 
estimated  the  total  annual  benebt  to  be 
$65  million,  produced  by  the  anticipated 
accident  reduction.  The  net  present 
value  benefit  in  1980  dollars,  including 
ail  societal  benefits,  was  estimated  to  be 
$432.6  million  (with  present  value 
calculations  based  on  a  20-year  project 
evaluation  and  a  10-percent  discount 
rate).  The  net  present  value  benefit  is 
the  estimated  dollar  savings  for  the  full 
20-year  period,  after  subtracting  the 
costs  involved,  and  calculating  a 
discount  to  reflect  the  current  value  of 
future  cost  savings.  The  Study  used 
actual  and  estimated  cost  figures  for 
evaluation  of  fatalities,  injuries, 
property  damage,  lost  use  of  the  rail 
line,  and  other  costs.  Moreover,  the 
probable  decrease  in  injuries  and 
fatalities  is  of  great  importance  in  itself, 
in  addition  to  the  economic  benefits. 

Summary  of  Costs 

Sectors  Affected:  The  railroad 

industry;  shippers  and  users  of  goods 


transported  by  rail;  and  rail 
passengers. 

The  railroad  industry  would  absorb 
the  initial  cost  of  installing  alerting 
lights.  The  proposed  rule  may  affect 
shippers  and  the  general  public  if  the 
short-term  costs  to  railroads  exceeds  the 
short-term  benefits,  because  this  could 
lead  to  rate  increases. 

The  initial  cost  of  installing  alerting 
lights  would  be  approximately  $21 
million  over  a  3-year  period.  This  would 
be  substantially  offset  by  the 
anticipated  reduction  in  costs  related  to 
grade  crossing  accidents.  In  the  short 
term,  costs  might  exceed  benefits. 
According  to  the  Study,  however,  the 
estimated  present  value  cost  in  1980 
dollars  of  application  and  subsequent 
maintenance  of  an  alerting  lights  system 
using  xenon  strobe  lights  is  $32.3  million 
(based  on  a  20-year  evaluation),  while 
the  economic  impact  is  estimated  to  be  a 
benefit  of  $61.4  million  to  the  railroads. 

If  the  short-term  costs  due  to  the 
capital  expense  of  installing  alerting 
lights  exceed  the  short-term  benefits,  the 
financial  condition  of  the  railroad 
industry  could  necessitate  recovering 
these  costs  through  rate  increases.  (See, 
“A  Prospectus  for  Change  in  the  Freight 
Railroad  Industry,"  a  preliminary  report 
by  the  Secretary  of  Transportation, 
October  1978.)  Because  the  cost  of 
installing  alerting  lights  is  only  $21 
million  over  a  3-year  period,  the  effect 
on  rates  would  not  be  large. 

Related  Regulations  and  Actions 

Internal:  FRA  requires  that  railroads 
report  all  grade  crossing  accidents  (49 
CFR  Part  225).  FRA  publishes  each  year 
a  “Rail-Highway  Grade  Crossing 
Accident/Incident  Bulletin."  In  addition, 
FRA  has  published  and  periodically 
updates  the  National  Grade  Crossing 
Inventory.  Railroad  locomotives  are 
required  by  49  CFR  230.231  to  have  a 
headlight.  In  addition,  the  Federal 
Highway  Administration  has  authority 
under  23  U.S.C.  §  130  to  fund  the 
construction  costs  of  projects  that 
eliminate  hazards  at  rail-highway  grade 
crossings. 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

Final  Rule — July  1980 
Available  Documents 

NPRM— 44  FR  34982,  June  18, 1979 
ANPRM-^3  FR  9324,  March  7. 1978 
Draft  Regulatory  Analysis 
“A  Prospectus  for  Change  in  the 
Freight  Railroad  Industry,"  October 


1978,  a  preliminary  report  by  the 
Secretary  of  Transportation 
Analysis  for  NPRM — "Strobe  Lights 
on  Locomotives,"  Input  Output 
Computer  Services,  Inc.,  May  26, 1978 
DOT  Transportation  Systems  Center 
Study — “Grade  Crossing  Resource 
Allocation  for  Strobe  Lights  and 
Conventional  Warning  Systems,” 
November  16, 1978 
The  above  documents  are  available 
from  the  Agency  Contact  listed  below. 

Agency  Contact 

John  A.  McNally,  Chief, 

Operating  Practices  Division 
Office  of  Safety 

Federal  Railroad  Administration 
400  Seventh  Street,  S.W. 
Washington,  D.C. 

20590 

(202)  426-9178 


DOT— NATIONAL  HIGHWAY  TRAFFIC 
SAFETY  ADMINISTRATION 

Heavy  Duty  Vehicle  Brake  Systems  (49 
CFR  Parts  571.105*  and  571.121*) 

Legal  Authority 

National  Traffic  and  Motor  Vehicle 
Safety  Act,  §  103, 15  U.S.C.  §  1392. 

Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  thinks  this  rule 
is  important  because  of  the  high  level  of 
public  and  congressional  interest. 

Statement  of  Problem 

Various  Federal  safety  standards 
apply  to  truck,  bus,  and  trailer  brake 
systems  (Federal  Motor  Vehicle  Safety 
Standards  No.  106,  “Brake  Hoses,”  No. 
116,  “Brake  Fluids,”  and  No,  121,  “Air 
Brake  Systems”).  Although  these 
standards  have  improved  heavy  truck 
braking  performance  considerably, 
problems  with  braking  systems  remain, 
and  heavy  truck  accident  rates  are 
increasing.  NHTSA  is  examining  the 
long-range  issues  related  to  braking 
systems  for  trucks,  buses,  and  tractor- 
trailers. 

The  number  of  people  killed  while 
riding  in  heavy  trucks  increased  from 
847  in  1975  to  1,248  in  1978 — an  increase 
of  47  percent.  In  addition,  the  number  of 
deaths  involving  automobiles  and  heavy 
trucks  increased  from  2,086  in  1975  to 
2,959  in  1978.  Roadside  inspections, 
which  the  Bureau  of  Motor  Carrier 
Safety  (BMCS)  of  the  Federal  Highway 
Administration  (FHWA)  conducted, 
indicate  an  unacceptably  high  number  of 
poorly  maintained  trucks.  In  a  recent 
BMCS  inspection  survey  of  273  heavy 
trucks,  the  inspectors  put  57  percent  of 
the  trucks  out  of  service.  Half  of  these 
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violations  were  attributable  to  the 
braking  system.  In  another  BMCS  survey 
of  1.400  vehicles,  51  percent  had  brakes 
that  were  not  adjusted  properly; 
inspectors  found  that  17  percent  of  these 
vehicles  were  unsafe  for  highway 
operation. 

If  the  Agency  does  not  take  any 
action,  the  number  of  deaths  resulting 
from  accidents  involving  heavy  trucks  is 
likely  to  continue. 

Alternatives  Under  Consideration 

NHTSA  has  issued  an  ANPRM  to 
solicit  comments  on  the  Agency’s  long- 
range  course  of  action  regarding 
medium-  and  heavy-duty  truck  braking 
performance.  Although  it  is  too  early  in 
the  regulatory  process  to  identify 
specific  alternatives  and  their 
advantages  and  disadvantages,  general  . 
areas  of  consideration  include: 

(A)  Establishing  performance 
requirements  in  one  or  more  of  the 
following  areas:  (1)  brake  adjustment; 

(2)  stability  of  the  vehicle  during 
stopping;  (3)  fade  resistance,  or  stopping 
power  for  brakes  exposed  to  high  brake 
temperatures  caused  by  prolonged  or 
severe  use;  (4)  contamination  of  brake 
systems  by  road  dust,  water,  etc.;  and 
(5]  reliability  and  maintainability.  The 
NHTSA  standards  apply  to  types  of 
vehicles  rather  than  to  how  they  are 
used.  Therefore,  rulemaking  related  to 
devices  that  act  on  the  engine  rather 
than  on  the  brakes  to  help  slow  the 
vehicle  during  mountain-descents  will 
probably  be  up  to  the  BMCS  or  to  State 
governments.  These  agencies  have  the 
authority  to  regulate  vehicles  in  use. 

(B)  Other  possible  approaches 
include:  (1)  issuing  a  public  advisory 
notice  on  ways  to  improve  fade 
resistance,  (2)  establishing  criteria  for 
total  brake  system  performance  and 
stopping  distance  capability,  (3) 
increasing  State  vehicle  inspeotion 
programs,  (4)  teaching  drivers  how  to 
avoid  accidents,  and  (5)  requiring 
vehicle  manufacturers  to  improve  the 
design  of  vehicles  to  enhance  the 
driver’s  vision  and  ability  to  brake 
rapidly. 

Summary  of  Benefits 

Sectors  Affected:  Users  of  highways, 
including  the  trucking  industry, 
truckers,  bus  lines,  bus  charter 
services,  bus  drivers,  and  the  general 
public;  and  manufacturing  of  trucks, 
buses,  tractor-trailers,  and  braking 
systems. 

The  benefits  this  rulemaking  would 
achieve  depend  on  specihc  performance 
requirements,  which  have  not  yet  been 
determined.  The  chief  benefit  would  be 
a  reduction  in  the  number  of  accidents 


related  to  the  braking  systems  in  heavy 
trucks.  The  purpose  of  the  ANPRM  is  to 
make  the  public  aware  of  NHTSA’s 
concerns,  to  outline  our  research  plans, 
and  to  solicit  relevant  comments  from 
the  trucking  industry. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
trucks,  buses,  tractor-trailers  and 
braking  systems;  purchasers  of  buses, 
trucks,  and  tractor-trailers;  and  the 
general  public. 

Generally,  the  manufacturers  would 
incur  costs  for  designing  new  brake 
systems  or  components.  Ultimately,  such 
costs  would  be  passed  on  to  consumers 
through  higher  prices.  However,  until  the 
regulatory  requirements  are  defined,  it  is 
not  possible  to  specify  the  overall 
economic  impact. 

Related  Regulations  and  Actions 

Internal:  NHTSA  issued  an  ANPRM 
(44  FR  9783)  on  February  15, 1979.  The 
ANPRM  proposed  to  establish  a  new  Air 
Brake  Standard  (No.  130]  for  trucks, 
buses,  and  trailers  over  10,000  pounds 
gross  vehicle  weight  rating  (GVWR)  to 
replace  Air  Brake  Standard  No.  121.  'The 
new  Air  Brake  Standard  would  reinstate 
a  stopping  distance  requirement  to 
replace  the  one  invalidated  by  the 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  in  PACCAR  v.  NHTSA 
and  Department  of  Transportation,  573  F 
2d  632  (9th  Cir.  1978),  cert  denied,  439 
U.S.  862  (Oct.  2, 1978).  NHTSA  also 
issued  an  NPRM  (44  FR  60120)  that 
would  amend  existing  Standard  No.  121. 
That  amendment  would  require  all 
vehicles  with  a  GVWR  over  10,000 
pounds  to  have  service  brakes  on  all 
wheels. 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — to  be  determined 
Draft  Regulatory  Analysis — ^will 
accompany  NPRM 
Final  Rule — to  be  determined 

Available  Documents 

ANPRM— 45  FR  13155,  February  28. 
1980 

Draft  Regulatory  Analysis 
NHTSA  Docket  No.  79-03,  Notice  03 
All  documents  are  available  for 
review  in  the  Docket  Section,  NHTSA, 
Room  5108,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

Agency  Contact 
John  Machey, 

Office  of  Vehicle  Safety  Standards, 


National  Highway  Traffic  Safety 
Administration, 

400  Seventh  Street,  S.W. 
Washington,  D.C.  20590, 

(202)  426-1714 


TOT-NHTSA 

Pedestrian  Protection  (49  CFR  Part 
571) 

Legal  Authority 

National  Traffic  and  Motor  Vehicle 
Safety  Act.  §  103, 15  U.S.C.  §  1392. 

Reason  for  Including  This  Entry 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  thinks  that  this 
rule  is  important  because  the 
performance  requirements  associated 
with  the  proposal  probably  would 
necessitate  redesigning  the  front  ends  of 
all  passenger  cars.  This  may  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy.  The  rule  also  would 
benefit  pedestrians  by  reducing  the 
number  of  injuries  and  deaths  resulting 
from  accidents  with  passenger  cars. 

Statement  of  Problem  « 

NHTSA  has  been  interested  in 
pedestrian  safety  since  the  agency  was 
formed.  Each  year,  there  are  nearly 
130,000  accidents  involving  pedestrians 
and  motor  vehicles.  NHTSA  is 
concerned  about  the  number  and 
severity  of  the  injuries  in  these  mishaps: 
pedestrians  suffer  an  average  of  four 
injuries,  of  varying  severity,  in  each 
accident.  Federal,  State,  and  local 
agencies  have  designed  numerous 
programs  to  reduce  this  figure. 
Nevertheless,  approximately  8,000 
pedestrians  die  annually  in  accidents 
with  motor  vehicles. 

NHTSA  decided  to  initiate  this 
rulemaking  when  results  from  the 
agency’s  pedestrian  impact  protection 
research  program  showed  that  it  was 
possible  to  design  the  front  ends  of 
vehicles  to  reduce  injury  to  a  pedestrian 
in  an  accident. 

Follow-up  research  has  indicated  that 
the  severity  of  an  injury,  especially  to  a 
pedestrian’s  lower  body,  can  be  reduced 
when  the  front  ends  of  vehicles  are 
designed  so  that  they  use  more  energy¬ 
absorbing  materials,  such  as  rubber  or 
plastic.  Because  the  proposal  would  not 
help  prevent  accidents  involving 
pedestrians  and  motorists,  we  expect  to 
measure  the  benefits  in  terms  of 
reducing  the  severity  of  injuries  and 
increasing  the  number  of  lives  saved. 

Data  from  the  agency’s  accident  file 
show  that  the  frontal  structure  of 
passenger  cars  is  the  major  cause  of  a 
large  percentage  of  pedestrian  injuries. 
The  only  approach  likely  to  change  this 
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situation  is  rulemaking  to  require 
automobile  manufacturers  to  make  the 
front  ends  of  vehicles  safer.  If  the 
agency  takes  no  action,  the  current 
number  of  pedestrian  fatalities  and 
injuries  will  stay  the  same  or  possibly 
increase. 

Alternatives  Under  Consideration 

The  agency  has  considered  the 
following  options: 

(A)  Require  manufacturers  of 
passenger  cars  to  design  the  front  ends 
of  these  vehicles  so  that  pedestrians 
would  suffer  fewer  injuries  if  they  were 
hit; 

(B)  increase  efforts  to  improve 
operating  systems  of  vehicles,  such  as 
braking  and  lighting,  so  that  collisions 
with  pedestrians  will  be  avoided; 

(C)  establish  a  comprehensive 
program  to  teach  drivers  and 
pedestrians  how  to  avoid  accidents 
involving  pedestrians  and  motor 
vehicles;  and 

(D)  encourage  Federal,  State  and  local 
government  agencies  to  build  pedestrian 
overpasses  or  underpasses  in  locations 
where  numerous  accidents  occur. 

To  reduce  accidents  involving 
pedestrians  and  motor  vehicles,  the 
agency  is  currently  implementing  Option 
(B)  by  issuing  motor  vehicle  safety 
standards;  it  is  implementing  Option  (C) 
by  providing  States  with  funds  for 
educational  programs.  However, 
because  the  number  of  pedestrian 
deaths  and  injuries  is  still  too  high,  we 
think  Option  (A)  is  the  most  effective 
way  to  lower  this  figure.  Option  (D)  is 
outside  the  authority  of  the  agency,  but 
it  is  also  a  potential  way  to  reduce 
pedestrian  accidents,  deaths,  and 
injuries. 

Summary  of  Benefits 

Sectors  Affected:  Domestic  and 
foreign  manufacturing  of  passenger 
cars  and  parts;,  suppliers  of  materials, 
such  as  steel,  aluminum,  and  plastics, 
used  in  constructing  the  front  ends  of 
vehicles;  body  repair  shops;  and 
pedestrians. 

NHTSA'  is  developing  an  analysis  of 
the  benefits  for  the  proposed 
rulemaking.  The  chief  benefit  would  be 
to  reduce  the  number  and  severity  of 
injuries  to  the  lower  body  of  a 
pedestrian  struck  by  a  passenger  car. 
Consequently,  there  would  be  fewer 
deaths  and  injuries  in  accidents 
involving  pedestrians  and  motor 
vehicles. 

Summary  of  Costs 

Sectors  Affected:  Domestic  and 
foreign  manufacturing  of  passenger 
cars  and  parts;  and  purchasers  and 
users  of  passengers  cars. 


NHTSA  is  currently  developing  an 
analysis  of  the  expected  costs  of  the 
proposed  rulemaking.  Generally,  the 
costs  to  the  manufacturers  would 
include  initial  redesign,  material 
substitution,  and  additional  tooling.  We 
expect  design  changes  to  reduce  the 
weight  and,  therefore,  the  cost  of  some 
vehicles,  but  to  increase  the  weight  and 
cost  of  others.  The  agency  is  considering 
these  factors  in  deriving  the  expected 
manufacturer  costs.  We  anticipate  that 
manufacturers  will  pass  along  any 
additional  costs  to  consumers.  NHTSA 
will  examine  how  much  it  would  cost 
the  consumer  to  operate  a  vehicle  over 
its  lifetime  to  determine  the  difference 
between  vehicles  that  do  not  meet  the 
standard  and  vehicles  that  do. 

Related  Regulations  and  Actions 

Internal:  The  most  closely  related 
NHTSA  standard  is  the  Part  581-Bumper 
Standard.  The  proposal’s  performance 
requirements  may  require  modification 
of  this  standard. 

External:  None. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — October  1980 

Draft  Regulatory  Analysis — will 

accompany  NPRM 

Available  Documents 
None  yet. 

Agency  Contact 

Samuel  Daniel,  Safety  Standards 
Engineer, 

Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration, 

400  Seventh  Street,  S.W., 

Washington,  D.C.  20590 
(202)  426-2264 


DOT— U.S.  COAST  GUARD 

Construction  and  Equipment  for 
Existing  Self-Propelled  Vessels 
Carrying  Bulk  Liquefied  Gases  (46  CFR 
31,  34,  38,  40,  54,  98,  and  154) 

Legal  Authority 

The  Port  and  Tanker  Safety  Act  of 
1978,  P.L.  95-474,  §  5,  92  Stat.  1480 
(1978). 

Reason  for  Including  This  Entry 

This  proposal  concerns  the  safe 
shipping  of  bulk  liquefied  gas  in  existing 
ships  that  have  been  designed  for  this 
purpose.  The  safety  of  this  cargo  and 
class  of  vessels  has  been  a  general 
public  concern  for  several  years. 


Statement  of  Problem 

Existing  U.S.  ships  for  carrying 
liquefied  gas,  which  are  called  gas  ships, 
were  designed  and  constructed  in 
accordance  with  current  Coast  Guard 
standards.  The  Coast  Guard  developed 
these  standards  as  the  need  for  ships 
capable  of  carrying  extremely  cold 
liquefied  gas  grew.  However,  tliere  has 
never  been  an  internationally  accepted 
set  of  design,  equipment,  and 
construction  standards,  and  virtually 
every  nation  uses  its  own  unique 
standards.  This  has  created  problems 
because  not  all  countries  recognize  each 
other’s  standards.  Therefore,  an 
individual  ship  must  comply  with  the 
standards  of  each  country  with  which  it 
wants  to  trade.  To  alleviate  this 
situation,  the  international  community  in 
1976,  agreed  upon  a  uniform  set  of 
standards  for  gas  ships,  developed  by 
the  International  Maritime  Consultative 
Organization  (IMCO).  This  is  known  as 
the  Existing  Gas  Ship  Code.  The  Coast 
Guard  needs  to  evaluate  the  impact  of 
this  code  on  the  U.S.  fleet,  so  we  have 
issued  an  ANPRM  for  public  comment. 

Alternatives  Under  Consideration 

The  Coast  Guard  has  issued  an 
ANPRM  to  gather  information  for  future 
rulemaking.  At  this  time,  the  Coast 
Guard  is  analyzing  basic  information  on 
the  estimated  amount  of  equipment  that 
the  IMCO  code  would  require,  the 
purchase  price  of  such  equipment,  the 
availability  of  the  equipment,  the  time 
needed  for  delivery  and  installation,  and 
projected  costs.  Based  on  the  comments 
we  receive  in  response  to  the  ANPRM, 
we  will  develop  various  alternatives. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 

the  marine  environment; 

manufacturing  of  liquefied  gas  cargo 

vessels;  and  water  transportation  of 

bulk  liquefied  gas. 

The  Coast  Guard  expects  that  any 
proposed  regulation  would  ensure  the 
safe  transportation  of  bulk  liquefied 
gases  aboard  existing  vessels  entering 
the  United  States  by  upgrading  the 
minimum  standards  for  their  equipment, 
material,  and  construction.  Although 
there  have  been  no  catastrophic 
accidents  involving  this  type  of  vessel, 
routine  Coast  Guard  inspection  of 
existing  ships  has  shown  that,  in  terms 
of  safety,  some  approaches  to  vessel 
construction  and  equipment  are  superior 
to  others.  The  Coast  Guard  expects  that 
having  internally  uniform  rules  would 
help  the  industry  by  eliminating 
confusing  conflicts  between  various 
standards  accepted  in  different  parts  of 
the  world.  In  addition,  this  proposal 


36986  ,  Federal  Register  /  Vol.  45.  No.  ICX?  /  Friday.  May  30.  1980  /  U.S.  Regulatory  Council 


would  protect  the  marine  environment 
by  lowering  the  risk  of  the  accidental 
discharge  of  liquefied  gas. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
liquefied  gas  cargo  vessels:  water 
transportation  of  bulk  liquefied  gas: 
and  users  of  this  product. 

Through  an  ANPRM  issued  in  July 
1977,  the  Coast  Guard  is  examining  the 
economic  effect  of  implementing  the 
IMCO  Existing  Gas  Ship  Code.  Final 
estimates  will  not  be  available  until  we 
complete  the  regulatory  analysis.  One  of 
the  primary  purposes  of  the  ANPRM  is 
to  provide  the  information  necessary  to 
assess  the  costs  of  the  regulation 
accurately.  The  Coast  Guard  will 
attempt  to  find  the  most  cost-effective 
method  of  implementing  the 
international  requirements. 

Any  regulatory  action  would  directly 
affect  owners  and  operators  of  gas 
ships,  who  probably  will  pass  costs  on 
to  the  general  consumer. 

Related  Regulations  and  Actions 

Internal:  On  May  3, 1979,  the  Coast 
Guard  published  rules  for  new  self- 
propelled  vessels  carrying  bulk  liquefied 
gases,  which  are  based  on  the  IMCO 
Gas  Code  for  new  ships.  The  rules  were 
effective  on  May  31, 1979. 

External:  IMCO  Existing  Gas  Ship 
Code. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — December  1980.  This  project 
has  been  delayed  because  other 
regulatory  proposals  have  had  priority 
over  the  limited  USCG  resources 
available  for  drafting 
Draft  Regulatory  Analysis — will 
accompany  NPRM 

Available  Documents 

ANPRM— 42  FR  33353,  June  30. 1977 
Documents  available  from  Agency 
Contact. 

Agency  Contact 

LCDR  Paul  J.  Pluta,  Project  Manager, 
U.S.  Coast  Guard  Headquarters  Bldg. 
(G-MMT-2),  2100  Second  Street,  S.W., 
Washington,  D.C.  20590.  (202)  426- 
2160 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Air,  Noise,  and  Radiation 

Environmental  Radiation  Protection 
Standards  for  Management  and 
Disposal  of  Spent  Nuclear  Fuel,  High- 
Level  and  Transuranic  Radioactive 
Wastes  (40  CFR  Part  191) 

Legal  Authority 

Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  §  2201(b) 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  it  is  a  critical  step  towards 
developing  disposal  methods  for  high- 
level  and  other  long-lived  radioactive 
wastes  which  are  now  unregulated  and 
would  pose  serious  health  problems  to 
current  and  future  generations  of  people. 
In  addition,  we  estimate  that  the  cost  for 
implementing  these  standards  will 
exceed  $100  million  (1978  dollars). 

Statement  of  Problem 

It  is  important  to  ensure  proper 
management  and  disposal  of  high-level 
radioactive  wastes  because  they 
represent  a  significant  health  risk  to  the 
population  of  the  United  States.  Large 
quantities  of  these  wastes  already  exist 
and  more  are  being  produced  in  national 
defense  programs,  commercial  nuclear 
power  plants,  and  research  reactors.  At 
present,  70  million  gallons  of  high-level 
defense  wastes  are  stored  in  various 
liquid  and  solid  forms  on  three  Federal 
reservations  in  the  States  of  Idaho, 

South  Carolina,  and  Washington. 
Nuclear  fuel  rods,  after  having  been 
used  to  generate  electrical  power,  are 
removed  from  the  reactor  and  are 
referred  to  as  spent  fuel.  The  current 
inventory  of  spent  fuel  is  about  6,000 
tons.  The  spent  fuel  is  being  temporarily 
stored  in  holding  ponds  at  the  sites  of 
nuclear  power  plants.  Over  the  next  few 
years  this  spent  fuel  inventory  is 
expected  to  grow  at  a  rate  of  about  600 
tons  per  year  from  reactors  currently 
licensed  to  operate.  EPA  estimates  that 
by  issuing  these  standards,  cancer 
deaths  resulting  from  these  wastes  will 
be  limited  to  less  than  10  per  100  years 
over  the  first  10,000  years  after  the 
wastes  are  disposed. 

Our  program  to  develop  these 
standards  began  in  1976  as  part  of  an 
interagency  effort  to  speed  up 
development  and  demonstration  of  a 
high-level  waste  repository.  The 
program  was  announced  as  part  of 
President  Ford’s  Nuclear  Waste 
Management  Plan  on  October  27, 1976. 
President  Carter  established  an 


Interagency  Review  Group  (IRG)  on 
Waste  Management  in  March  1978  to 
review  existing  programs  and 
recommend  new  policies  where 
necessary.  After  holding  several  public 
hearings  on  its  draft  report,  the  IRG 
prepared  a  final  report  to  the  President 
in  March  1979.  This  report  recommended 
that  EPA  accelerate  its  programs  to  set 
standards  for  nuclear  waste 
management  and  disposal  activities. 
President  Carter  approved  this 
recommendation  as  part  of  his  Program 
on  Radioactive  Waste  Management 
which  he  announced  on  February  12, 

1980. 

If  EPA  took  no  action  this  would 
further  delay  the  Federal  waste 
management  program  and  could  have 
significant  environmental  consequences. 
Delay  in  developing  disposal  methods 
results  in  longer  storage  of  existing 
wastes  in  surface  facilities  requiring 
human  control.  Such  storage  is  not 
necessarily  a  danger  under  normal 
conditions.  The  wastes,  however,  are 
more  vulnerable  to  accidental  release  in 
surface  storage  than  they  would  be  in 
disposal  facilities.  The  chances  for 
environmental  damage  are  greater  the 
longer  the  wastes  are  stored  in  existing 
sites.  Furthermore,  the  lack  of  a  solution 
to  this  problem  has  caused  serious 
uncertainty  about  the  future  use  of 
nuclear  energy  in  the  United  States.  This 
uncertainty  makes  both  national  and 
local  energy  policy  more  difficult  and 
has  many  indirect  adverse  economic 
and  environmental  effects. 

Alternatives  Under  Consideration 

The  disposal  system  for  high-level 
radioactive  waste  has  yet  to  be  designed 
and  demonstrated.  As  a  result,  we  are 
evaluating  two  basic  types  of 
environmental  protection  standards,  and 
a  third  option  which  combines  certain 
aspects  of  both. 

Option  (A).  We  could  develop  a 
standard  establishing  general  principles 
to  govern  disposal  methods  without 
setting  quantitative  standards.  These 
principles  would  specify  broad  design 
requirements  for  disposal  systems  such 
as:  (1)  designing  multiple  manmade 
barriers  and  using  natural  barriers  to 
prevent  release  of  the  wastes.  (2) 
disposing  of  the  wastes  so  that  future 
generations  could  recover  and  relocate 
them,  if  necessary,  and  (3)  designing 
disposal  systems  to  reduce  potential 
releases  to  the  lowest  levels  reasonably 
achievable.  Such  requirements  would 
reduce  some  of  the  uncertainties  of  the 
disposal  systems  to  be  developed,  which 
must  work  for  very  long  times.  However, 
they  would  not  place  a.ay  clear  limit  on 
expected  environmental  effects. 
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Option  (B).  We  could  set  numerical 
performance  requirements  for  disposal 
systems  without  using  general  principles 
like  those  discussed  in  Option  (A). 

These  environmental  protection 
standards  would  then  be  compared 
against  the  predicted  performance  of  a 
proposed  disposal  system  to  determine 
whether  the  system  should  be  approved. 
Such  an  approach  would  allow  complete 
flexibility  in  meeting  the  objectives; 
however,  it  would  rely  upon  predictions 
over  very  long  time  periods  and  such 
predictions  involve  many  uncertainties. 

Option  (C).  Combine  both  types  of 
standards  discussed  above.  This  will 
require  long-term  predictions  of  disposal 
system  performance  to  determine  if 
environmental  protection  objectives  are 
met.  The  general  principles  will  require 
conservative  design  approaches  which 
will  protect  the  environment  as  much  as 
possible  even  if  these  long-term 
predictions  are  wrong. 

We  believe  that  Option  (C)  provides 
the  most  reliable  protection  of  the 
general  population  and  the  environment. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

The  primary  benefit  of  these 
standards  is  the  protection  of  human 
health.  Because  the  Federal  government 
has  yet  to  design  and  demonstrate  the 
disposal  system,  we  are  unable  to 
determine  accurately  the  health  impact 
resulting  from  these  standards.  We 
estimate  that  the  number  of  premature 
cancer  deaths  that  would  be  caused  by 
disposal  in  compliance  with  our 
standards  would  not  exceed  1,000  over 
the  first  10,000  years  after  disposal  of 
the  wastes.  This  is  an  average  of  one 
death  every  10  years.  Because  our 
estimates  are  conservative,  there  is  a 
good  chance  that  actual  disposal 
systems  would  result  in  fewer  cancer 
deaths  than  we  estimate. 

Many  sectors  of  society,  especially 
environmental  groups.  State 
governments,  and  Members  of  Congress, 
have  stated  that  nuclear  power  should 
not  continue  to  be  used  while  the 
problem  of  high-level  radioactive  waste 
disposal  remains  unsolved.  Nuclear 
power  now  provides  approximately  13 
percent  of  the  Nation’s  power  supply. 
While  EPA  is  neither  for  nor  against 
nuclear  power,  we  believe  that  these 
standards  are  the  first  step  towards 
solving  the  problem  of  disposing  of  high- 
level  radioactive  wastes,  so  that  the 
Nation  can  decide  whether  or  not 
nuclear  power  will  continue  to  be  part  of 
our  energy  system. 


Summary  of  Costs 

Sectors  Affected:  Commercial  nuclear 
power  plants,  consumers  of  electricity 
supplied  by  nuclear  power.  Federal 
defense  waste  management  programs, 
and  NRC. 

The  high-level  radioactive  waste 
disposal  program  will  be  initially 
financed  by  the  Federal  government. 
According  to  the  provisions  of  President 
Carter’s  spent-fuel  policy,  utilities  will 
pay  a  one-time  full  cash  recovery  charge 
to  the  Federal  government  for  the 
transfer  of  spent  fuel.  Military  produced 
wastes  are  to  be  managed  and  disposed 
of  by  the  Federal  government. 

We  calculated  the  cost  impact  of 
these  standards  by  estimating  the  cost 
of  the  additional  steps  the  Federal 
government  would  have  to  take  to  be  in 
compliance.  Based  largely  on  data  and 
analyses  performed  by  the  Department 
of  Energy  (DOE),  we  estimate  that  in  the 
year  1990  (the  year  we  assume’  the 
waste  program  will  be  established) 
these  standards  will  result  in  an 
incremental  annual  cost  to  commercial 
waste  management  of  no  more  than  $600 
million  (1973  dollars).  This  cost  impact 
amounts  to  less  than  a  1  percent 
increase  in  national  average  electricity 
rates. 

We  also  estimated  that  the  standards 
would  cause  an  increase  of  less  than 
$1.7  billion  (1978  dollars)  over  the  total 
cost  of  the  reference  defense  waste 
management  program  (assuming  on-site 
disposal  of  high-level  waste  in 
geological  repositories  as  the  reference 
program),  which  is  estimated  to  cost 
about  3.7  billion  (1978  dollars). 

The  Nuclear  Regulatory  Commission 
(NRC)  is  responsible  for  implementing 
these  standards. 

Related  Regulations  and  Actions 

Internal:  The  part  of  these  standards 
that  covers  normal  waste  management 
operations  is  coordinated  with  our 
Environmental  Radiation  Protection 
Standards  for  Nuclear  Power  Operations 
(40  CFR  Part  190)  to  provide  consistent 
exposure  standards  for  all  uranium  fuel 
cycle  operations. 

External:  The  Nuclear  Regulatory 
Commission  (NRC)  is  responsible  for 
implementing  these  standards.  To 
accomplish  this,  NRC  is  currently 
developing  regulations  for  Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories  (10  CFR  Part  60); 
see  their  entry  in  this  Calendar. 

Active  Government  Collaboration 

We  established  an  interagency 
working  group  to  help  us  develop  these 
standards.  The  agencies  represented  are 
the  Nuclear  Regulatory  Commission,  the 


Department  of  Energy,  and  the  United 
States  Geological  Survey. 

Timetable  * 

NPRM — june  1980 
Regulatory  Analysis  and 
Environmental  Impact  Statement — 
June  1980;  under  preparation 
Public  Hearings — several  public 
hearings  will  be  conducted  during  the 
public  comment  period,  at  times  and 
places  that  we  will  announce  in  the 
Federal  Register 

Public  Comment  Period — 180  days 
following  publication  of  NPRM 
Final  Rule — June  1981 
Final  Rule  Effective — June  1981 

Available  Documents 
ANPRM— 41  FR  235,  December  6. 1976 
Agency  Contact 
Daniel  Egan 

Office  of  Radiation  Programs,  (ANR- 
460) 

U.S.  Environmental  Protection 
Agency, 

401  M  Street.  S.W., 

Washington.  D.C.  20460. 

(703)  557-8610 


EPA'OANR 

Policy  and  Procedures  for  Identifying, 
Assessing,  and  Regulating  Airborne 
Substances  Posing  a  Risk  of  Cancer 
(40  CFR  Part  61) 

Legal  Authority 

The  Clean  Air  Act,  as  amended, 

§§  111,  112,  and  301(a),  42  U.S.C. 

§§  7411,  7412,  and  7601(a). 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  policy  is 
important  because  it  will  set  a  precedent 
in  establishing  how  EPA  will  regulate 
airborne  carcinogens  under  the  Clean 
Air  Act,  and  include  the  role  of  risk 
assessment  and  economics  in  the 
regulatory  process. 

Statement  of  Problem 

Cancer  is  the  second  leading  cause  of 
death  in  the  United  States.  One 
American  in  four  is  expected  to  contract 
some  form  of  cancer  in  his  or  her 
lifetime,  and  one  in  five  is  expected  to 
die  from  the  disease.  The  most  recent 
statistics  show  a  continued  increase  in 
the  total  incidence  of  cancer,  resulting 
principally  from  increases  in  lung 
cancer. 

Studies  of  human  cancer  rates  and 
their  worldwide  geographical  variations, 
and  observations  of  incidence  rates  in 
migrant  populations,  have  revealed  that 
factors  in  the  human  environment  are 
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probably  responsible  for  a  large 
proportion  of  cancers.  "Environmental 
factors”  in  the  broad  sense  include 
chemical  exposures  from  smoking,  diet, 
occupation,  drinking  water,  and  air 
pollution;  various  forms  of  radiation, 
including  sunlight;  and  some  forms  of 
severe  physical  irritation.  Although  the 
uncertainties  are  great,  estimates  by  the 
World  Health  Organization,  other 
prominent  institutions,  and  individual 
experts  suggest  that  these  factors  may 
cause  60  to  90  percent  of  all  human 
cancers. 

Although  airborne  carcinogens  may 
induce  cancer  at  a  number  of  areas  in 
the  body,  lung  cancer  is  thought  to  be 
the  principal  form  of  cancer  related  to 
air  pollution.  While  cigarette  smoking  is 
probably  the  most  important  cause  of 
lung  cancer  in  the  United  States,  many 
scientists  believe  that  various  air 
pollutants  increase  the  risk  of  cancer 
from  smoking  and  other  carcinogenic 
insults.  Available  estimates  also 
indicate  that  occupational  exposures  to 
chemicals  are  responsible  for  a 
significant  portion  of  the  incidence  of 
lung  cancer  in  the  United  States. 

Through  preliminary  examination  of 
industries  producing  chefticals  and 
radioactive  materials,  and  of  air 
sampling  results,  EPA  has  identified 
over  50  known  or  potential  chemical 
carcinogens  and  numerous  radioactive 
materials  which  may  be  emitted  into  the 
atmosphere.  Many  of  these  substances 
are  synthetic  organic  chemicals  that 
have  been  in  commercial  use  only  since 
the  1930s.  Because  cancer  induced  by 
exposures  to  small  amounts  of  airborne 
carcinogens  may  not  appear  for  15  to  40 
years  after  exposure,  it  is  still  too  early 
to  detect  the  full  effects  of  these 
chemicals  on  human  health.  Thus,  it  is 
both  prudent  and,  in  view  of  the  large 
number  of  people  potentially  affected, 
important  to  reduce  or  contain 
emissions  of  known  or  suspected 
atmospheric  carcinogens  in  order  to 
prevent  future  problems  before  we 
actually  observe  them. 

We  have,  since  1971,  listed  three 
airborne  carcinogens  (asbestos,  vinyl 
chloride,  benzene)  as  hazardous 
pollutants  under  §  112,  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants,"  of  the  Clean  Air  Act.  As 
required  by  §  112,  we  have  developed 
and  are  continuing  to  develop  emission 
standards  for  significant  sources  of 
these  pollutants.  In  addition,  we  are 
evaluating  a  number  of  other  potentially 
carcinogenic  substances  to  determine 
whether  action  under  §  112  is 
appropriate.  We  have  found  our  actions 
on  airborne  carcinogens  to  be  hampered 
by  the  lack  of  a  policy,  developed  with 


public  participation,  that  would  guide 
our  use  of  §  112  to  control  airborne 
carcinogens. 

Specifically,  we  need  publicly  stated, 
legally  binding  policies  and  regulatory 
mechanisms  to:  (1)  determine  the 
carcinogenicity  and  carcinogenic  risks 
of  air  pollutants  for  regulatory  purposes, 
(2)  establish  priorities  for  evaluating  the 
need  for  and  implementing  additional 
regulatory  action,  (3)  specify  the  degree 
of  source  control  required  in  general 
under  §  112  and  indicate  how  we  will 
determine  that  level  of  control  in  setting 
individual  standards,  and  (4)  provide 
more  extensive  public  involvement  in 
the  Agency’s  decisionmaking  on  the 
regulation  of  airborne  carcinogens. 

Alternatives  Under  Consideration 

We  describe  a  number  of  alternatives 
in  the  proposal  document  (44  FR  58642, 
October  10, 1979),  Beyond  that,  the 
principal  alternative  is  to  have  no 
formal  policy.  Under  this  alternative, 

EPA  would  continue  with  a  case-by¬ 
case  approach  for  regulating  airborne 
carcinogens  under  §  112  of  the  Clean  Air 
Act.  This  strategy  would  allow  the 
Agency  maximum  regulatory  flexibility, 
but  would  not  give  either  the  general 
public  or  the  regulated  industry 
sufficient  information  to  enable  them  to 
participate  fully  in  the  rulemaking 
process.  In  addition,  the  alternative  of 
no  policy  would  not  resolve  the 
difficulties  which  EPA  has  encountered 
in  the  listing  of  airborne  carcinogens 
and  in  the  subsequent  development  of 
emissions  regulations.  It  also  does  not 
recognize  the  need  for  procedures  to 
ensure  that  available  resources  are 
allocated  to  the  most  important  or 
tractable  problems  on  a  priority  basis. 

Under  the  policy,  we  will  list  under 
§  112  those  airborne  substances 
identifled  as  high  probability  human 
carcinogens  which  present  a  significant 
carcinogenic  risk  to  public  health  as  a 
result  of  air  emissions  from  one  or  more 
categories  of  stationary  sources.  Where 
applicable,  we  will  propose  generic 
standards  for  control  of  fugitive 
emissions  from  industrial  sources.  We 
will  submit  these  standards 
concurrently  with  the  listing  to  expedite 
reductions  in  emissions  which  can  be 
achieved  through  good  housekeeping 
practices  in  the  manufacturing,  handling, 
or  use  of  hazardous  materials.  We  will 
use  risk  assessments  to  determine 
priorities  for  further  regulation  of 
significant  source  categories  and  in  the 
evaluation  of  residual  risk. 

At  a  minimum,  the  policy  requires 
new  and  existing  sources  which  present 
or  would  present  significant  cancer  risks 
to  apply  best  available  technology 
(BAT)  to  control  emissions  of  listed 


airborne  carcinogens.  BAT  for  new 
sources  represents  the  most  advanced 
level  of  control  adequately 
demonstrated,  considering  economic, 
energy,  and  environmental  effects.  For 
existing  sources,  the  determination  of 
BAT  also  considers  the  impacts  and 
technological  problems  associated  with 
the  retrofitting  of  control  equipment. 
Controls  more  stringent  than  BAT  may 
be  imposed  if  the  risk  remaining  after 
the  application  of  BAT  is  unreasonable, 
or,  for  new  sources,  if  EPA’s  criteria  for 
risk  avoidance  associated  with  plant 
siting  cannot  be  met. 

Our  proposed  policy  contains  no 
reporting  requirements. 

-  In  most  cases,  emission  standards  we 
establish  pursuant  to  our  proposed 
policy  will  be  in  the  form  of  performance 
standards,  rather  than  speciBc  design 
standards.  Design,  operating,  or 
equipment  standards  will  be  used  only 
when  performance  standards  are  not 
practical. 

In  addition,  the  new  source-siting 
provisions  of  the  policy  allow  a  new 
source  owner  to  use  an  emission  offset 
mechanism  to  locate  a  new  source  of 
airborne  carcinogens  in  an  area  where 
other  such  sources  exist  or  where  the 
owner  has  difficulty  in  meeting  emission 
requirements  for  the  new  source. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

Generic  and  emission  standards  that 
we  develop  for  sources  of  airborne 
carcinogens  under  the  proposed  policy 
will  reduce  cancer  risks  for  large 
segments  of  the  U.S.  population  exposed 
to  airborne  carcinogens  in  the  ambient 
air.  The  greatest  benefits  will  be  to 
individuals  who  live  in  the  immediate 
vicinity  of  characteristic  source  types. 

While  low  levels  of  potentially 
carcinogenic  substances  have  been 
detected  in  many  parts  of  the  country, 
the  areas  of  greatest  concern  are 
densely  populated  urban  centers  and 
areas  with  a  high  concentration  of 
chemical  manufacturing  industries.  In 
the  latter  case,  the  proposal  would 
benefit  populations  in  the  Gulf  Coast 
(Louisiana  and  Texas),  the  Kanawha 
Valley  (West  Virginia),  and  Northern 
New  jersey. 

The  proposed  policy  will  significantly 
improve  EPA’s  regulatory  effort  in 
identifying  and  controlling  airborne 
carcinogens.  Proposing  generic 
standards  for  certain  categories  or 
sources  concurrent  with  listing  under 
§  112  will  provide  significant  reduction 
in  emissions  pending  development  of 
final  §  112  standards. 

A  mechanism  for  establishing 
regulatory  priorities  will  ensure  that  we 
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address  the  most  important  or  tractable 
problems  first.  The  policy  also  provides 
for  increased  public  understanding  of 
and  participation  in  EPA’s  actions  and 
allows  EPA  to  give  earlier  notice  of  its 
findings  and  regulatory  intent  to  State 
and  local  regulatory  authorities  and  to 
industries. 

Sununary  of  Costs 

Sectors  Affepted:  Source  types 
emitting  carcinogenic  substances  into 
the  atmosphere,  including 
establishments  which  mine  or 
manufacture  minerals,  inorganic 
chemicals,  radioactive  substances  and 
byproducts,  and  synthetic  organic 
chemicals;  petroleum  refining:  and 
users  of  these  products. 

Our  preliminary  analyses  have 
identified  a  number  of  source  types 
which  may  emit  carcinogenic 
substances  into  the  atmosphere.  Most  of 
these  types  fall  into  one  of  the  following 
six  broad  groups:  (1)  mining,  smelting, 
refining,  manufacture  and  end-use  of 
minerals  and  other  inorganic  chemicals; 
(2)  combustion  processes,  coke  ovens, 
incinerators,  power  plants,  etc.;  (3) 
petroleum  refining,  distribution,  and 
storage:  (4)  synthetic  organic  chemical 
industries  and  end-use  applications  and 
waste  disposal;  (5)  mining,  processing, 
use  and  disposal  of  radioactive 
substances  and  radioactive  by-products; 
and  (6)  sources  of  noncarcinogenic 
emissions  which  are  chemically 
transformed  into  carcinogens  in  the 
atmosphere. 

We  intend  the  proposed  rule  only  to 
guide  the  Agency  in  identifying  and 
controlling  airborne  carcinogens.  In  its 
present  form,  we  cannot  assess  its 
regulatory  effects  quantitatively.  This 
policy  will,  however,  provide  a  basis  for 
impact  assessments  in  subsequent 
regulatory  actions  that  are  taken  in 
accord  with  its  provisions. 

Related  Regulations  and  Actions 

Internal:  Other  offices  within  EPA 
which  are  also  in  the  process  of 
developing  carcinogen  control  programs 
include  the  Office  of  Pesticides  and 
Toxic  Substances,  the  Office  of  Water 
and  Waste  Management,  and  the  office 
of  Mobile  Source  Air  Pollution  Control. 

A  program  is  also  underway  to  develop 
an  agencywide  cancer  policy. 

External:  Related  external  efforts 
include  the  development  of  a  national 
cancer  policy  by  the  member  agencies  of 
the  U.S.  Regulatory  Council,  the  recent 
report  by  the  Risk  Assessment  Work 
Group  of  the  Interagency  Regulatory 
Liaison  Group  (IRLG)  on  the 
identification  of  carcinogens  and  the 
quantitative  assessment  of  risks;  a  staff 


paper  by  the  White  House  Office  of 
Science  and  Technology  Policy  on  the 
identification,  characterization,  and 
control  of  potential  human  carcinogens; 
and  a  report  to  the  President  by  the 
Interagency  Toxic  Substances  Strategy 
Committee. 

Other  regulatory  agencies  thaf  are 
involved  in  this  area  include  the 
Occupational  Safety  and  Health 
Administration,  which  published  a  final 
policy  for  regulating  occupational 
exposure  to  carcinogens  on  January  22, 
1980,  (45  FR  5002),  the  Food  and  Drug 
Administration,  and  the  Consumer 
Product  Safety  Commission. 
Nongqvemmental  groups  which  have 
expressed  interest  in  or  made 
recommendations  on  the  control  of 
carcinogens  include  the  Environmental 
Defense  Fund,  the  American  Industrial 
Health  Council,  and  the  Natural 
Resources  Defense  Council. 

Active  Government  Collaboration 

The  Agency  has  presented  testimony 
at  the  public  hearings  held  after  the 
Occupational  Safety  and  Health 
Administration  proposed  its  carcinogen 
policy.  We  have  also  provided 
information  briefings  for  the  Interagency 
Regulatory  Liaison  Group  and  members 
of  the  President’s  Council  on 
Environmental  Quality,  the  Council  on 
Wage  and  Price  Stability,  Congressional 
staff,  and  interested  State  air  pollution 
agencies.  We  have  participated  in  the 
proposed  policy  regulating  chemical 
carcinogens  issued  by  the  Regulatory 
Council  on  October  17, 1979  (44  FR 
60038). 

Timetable 

Science  Advisory  Board  Review — 
June  1980 

Public  Comment  Period — October  10, 
1979,  to  August  12, 1980.  Comments 
should  be  sent  to:  Central  Docket 
Section,  Room  2903B  Waterside  Mall, 
401  M  Street,  S.W.  Washington,  D.C. 
20460,  ATTN:  OAQPS  7914. 

Final  Rule — December  1980. 
Regulatory  Analysis — none 

Available  Documents 

“Policy  and  Procedures  for 
Identifying,  Assessing,  and  Regulating 
Airborne  Substances  Posing  a  Risk  of 
Cancer,”  NPRM,  October  10, 1979,  44  FR 
58642 

“National  Emission  Standards  for 
Hazardous  Air  Pollutants — Generic 
Standards,”  ANPRM,  October  10, 1979, 
44  FR  58662 

“Summary  of  Responses  and 
Proposals — Testimony  and  Written 
Submissions”,  EPA  Public  Hearings  on 
Regulation  of  Carcinogenic  Air 


Pollutants.  Washington,  D.C.,  March  23, 
1978 

Testimony  presented  at  public 
hearings  in  Washington,  D.C.,  Boston, 
MA,  and  Houston,  TX  the  week  of 
March  10, 1980  as  well  as  the  written 
comments  received 
These  documents  as  well  as  others 
referenced  in  the  proposed  policy  are 
available  in  public  rulemaking  docket 
number  OAQPS  79-14.  The  docket  is 
open  for  public  inspection  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  at:  Central  Docket  Section,  Room 
29039,  Waterside  Mall,  401  M  Street, 
S.W.  Washington,  D.C.  20460. 

Agency  Contact 

Joseph  Padgett,  Director 

Strategies  and  Air  Standards  Division 

(MD12) 

Office  of  Air  Quality  Planning  and 
Standards 

Environm.ental  Protection  Agency 
Research  Triangle  Park,  NC  27711 
(919)  541-5204 


EPA-OANR 

Remedial  Action  Standards  for 
Inactive  Uranium  Processing  Sites  40 
CFR  Part  192* 

Legal  Authority 

Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  §  206,  42  U.S.C. 

§  2022 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  these  standards  are 
important  because  the  Federal  and  State 
governments  cannot  undertake  the 
remedial  actions  Congress  authorized 
until  we  have  promulgated  standards  for 
them.  People,  primarily  of  the  Rocky 
Mountain  States  and  Pennsylvania,  who 
live  or  work  near  tailings  areas  are  very 
interested  in  all  aspects  of  the  remedial 
action  program. 

Statement  of  Problem 

The  soils  and  rocks  which  make  up 
the  earth’s  crust  contain  radioactive 
uranium  and  thorium  isotopes 
(radionuclides).  Almost  all  human 
activities  which  involve  removing  and 
processing  materials  from  the  earth’s 
crust  can  result  in  the  release  of  some  of 
these  radioactive  materials  into  the 
atmosphere.  These  releases  can  become 
potentially  hazardous  when: 

1.  The  activity  involves  handling 
materials  that  contain  concentrations  of 
these  radionuclides  significantly  above 
the  average  concentrations  in  soil; 

2.  These  radionuclides  are 
concentrated  during  processing  to  a 
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level  significantly  above  the  average 
concentrations  in  soil;  or 

3.  The  radioactive  material  is 
redistributed  from  its  place  in  nature 
into  a  pathway  where  humans  can  be 
exposed  to  it. 

Uranium  mining  operations  involve 
removing  large  quantities  of  ore- 
containing  uranium  and  its  radioactive 
decay  products  in  concentrations  up  to 
1,000  times  greater  than  are  normally 
found  in  the  natural  terrestrial 
environment.  After  mining,  the  ores  are 
shipped  to  uranium  mills  for  separation 
of  the  uranium  from  the  other  materials 
in  the  ore.  After  the  mill  crushes  and 
grinds  the  ore,  the  uranium  is  dissolved, 
precipitated,  dried,  and  packaged  as 
“yellow  cake”  (U30g).  The  residues  of 
the  process,  normally  in  the  form  of  a 
wet  sand,  are  discharged  to  a  disposal 
area  where  the  liquids  are  evaporated  or 
partially  recycled. 

The  tailings  disposal  area  consists  of 
a  pond  and  a  dry  beach  area.  The  size  of 
each  component  depends  on  the  amount 
of  water  that  is  recycled,  the  rate  of 
evaporation,  and  the  amount  of  raw  ore 
being  milled.  In  areas  of  high 
evaporation,  large  dry  beach  areas  are 
exposed.  Radioactive  emissions  from 
these  areas  result  from  wind  erosion  of 
the  tailings  and  diffusion  of  radioactive 
radon  gas  out  of  the  tailings.  In  addition, 
radioisotopes  and  other  toxic 
substances  may  seep  into  ground  water. 
The  release  of  radon  gas  from  piles  of 
uranium  mill  tailings  exposes  people  in 
the  immediate  vicinity  of  the  tailings  site 
to  radioactivity  and,  to  a  lesser  extent, 
exposes  more  distant  populations. 
Windblown  radioactive  particulates 
from  tailings  sites  and  direct  gamma 
radiation  constitute  secondary  sources 
of  radiation  exposure.  If  the  tailings  are 
uncontrolled,  EPA  estimates  that 
approximately  200  premature  deaths  per 
century  could  occur  in  the  national 
population  from  radiation-induced  lung 
cancer  resulting  from  emissions  from 
these  sources.  These  effects  would  be 
divided  approximately  equally  between 
people  who  live  within  five  miles  of  the 
inactive  tailings  piles  and  those  in  the 
rest  of  the  country.  Health  effects  from 
potential  contamination  of  ground  water 
resources  are  not  included  in  this 
estimate.  The  radioactive  components  in 
the  tailings  will  remain  hazardous  for 
hundreds  of  thousands  of  years. 

In  addition  to  the  hazards  posed  by 
tailings  piles  are  those  from  tailings 
which  have  been  removed  from  the 
piles.  In  source  areas,  tailings  have  been 
used  in  construction,  often  as  fill  under 
buildings.  Radioactive  gas  from  the 
tailings  may  then  enter  the  buildings  and 
raise  indoor  radioactivity  well  above 
normal  levels.  Congress  recognized  that 


unless  it  acted,  tailings  from  inactive 
processing  sites  might  pose  a  continuing 
health  hazard.  Therefore,  with  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  (UMTRCA),  Congress 
authorized  a  joint  Federal  and  State 
program  to  perform  remedial  actions  for 
inactive  uranium-processing  sites 
according  to  standards  EPA  v.?ould  set. 
Under  the  terms  of  UMTRCA,  the 
Department  of  Energy  (DOE)  has 
designated  25  eligible  inactive 
processing  sites.  Tailings  piles  at  these 
sites  contain  more  than  26  million  tons 
of  residual  radioactive  materials  on 
more  than  1,030  acres  of  land.  In 
addition,  DOE  is  working  to  designate 
additional  lands  and  buildings  which 
are  affected  by  tailings  from  these  sites. 
However,  UMTRCA  also  provides  that 
no  remedial  actions  may  be  undertaken 
until  EPA  has  promulgated  standards. 

Alternatives  Under  Consideration 

EPA’s  standards  for  uranium  mill 
tailings  will  be  standards  of  general 
application.  They  are  standards  which 
define  environmental  radiation 
conditions  which  must  not  be  exceeded, 
but  they  do  not  specify  the  means  of 
remedying  existing  excesses.  UMTRCA 
requires  DOE  to  conduct  the  remedial 
action  program.  We  are  developing  the 
standards  based  on  currently  available 
knowledge  of  the  potential  harmful 
effects  of  uranium  mill  tailings,  and  the 
technology  and  costs  of  avoiding  them. 
With  regard  to  the  form  and  content  of 
the  standards,  we  are  considering  the 
following  alternatives:  » 

1.  Disposal  Standards.  EPA  is 
considering  an  entire  range  of  options 
from  no  control  to  virtually  complete 
control  of  releases  of  radioactivity  and 
of  nonradioactive  toxic  substances  from 
tailings.  We  find  that  means  of 
providing  long-term  control  of  radon 
releases  are  available.  We  are 
examining  the  health  benefits  and  costs 
of  controlling  these  releases  to 
alternative  levels  which  are  (A) 
significantly  above  the  radon  release 
rates  characteristic  of  undisturbed  land 
areas,  (B)  within  the  normal  range  of 
release  from  undisturbed  lands,  or  (C) 
significantly  below  average  rates  from 
such  lands. 

We  currently  favor  alternative  (B) 
because  it  avoids  nearly  all  the  harmful 
effects  of  radon  releases  and  appears  to 
be  technically  and  economically 
achievable.  Alternative  (C)  is  neither 
needed  nor  is  it  clear  that  it  is 
reasonably  achievable. 

We  are  also  considering  whether  we 
should  prohibit  releases  of  radioactive 
and  nonradioactive  toxic  substances 
from  tailings  to  water,  or  should  limit 
releases  to  levels  which  preserve  water 


quality  for  potential  uses,  including 
drinking  and  agriculture.  Although 
information  is  very  limited,  we  currently 
believe  that  a  standard  prohibiting  any 
releases  may  be  very  difficult  to 
implement,  and  is  not  clearly  needed. 

We  prefer  standards  for  uranium  mill 
tailings  disposal  which  prohibit 
degrading  the  existing  quality  of 
underground  and  surface  water  bodies. 

The  health  protection  the  disposal 
system  ultimately  affords  depends  on 
the  control  levels  and  the  time  over 
which  they  are  maintained.  We  are 
examining  the  technical  and  economic 
reasonability  of  requiring  effective 
control  for  (a)  several  hundred  years,  (b) 
hundreds  to  thousands  of  years,  and  (c) 
longer  than  tens  of  thousands  of  years. 
We  currently  believe  it  reasonable  to 
apply  the  disposal  standards  for  at  least 
1,000  years.  Applying  them  for  very 
much  longer  periods  would  be 
impractical  for  general  application. 

2.  Cleanup  Standards  for 
Contaminated  Open  Land.  We  are 
considering  alternative  standards  for 
cleanup  of  contaminated  open  land  as 
follows: 

(A)  Standards  which  would  reduce 
residual  radiation  levels  to  local  natural 
background  levels. 

(B)  Standards  which  would  limit  the 
residual  radioactivity  to  levels  which 
may  be  above  local  background,  but  are 
still  within  a  common  natural  range  of 
values. 

(C)  Standards  which  limit  residual 
radiation  to  levels  significantly  above 
normal  background. 

Alternative  (A)  would  be 
unreasonable  because  the 
measurements  required  to  distinguish 
small  elevations  above  background 
radioactivity  would  be  unproductively 
expensive.  We  believe  alternative  (B)  is 
technically  and  economically 
reasonable,  and  the  residual  risk  will  be 
very  small  in  practice.  Therefore,  we 
feel  alternative  (C)  is  not  warranted. 

3.  Cleanup  Standards  for  Buildings. 
Tailings  have  sometimes  been  used  as 
construction  materials  for  buildings. 

This  can  cause  elevated  indoor 
radioactivity  and  increased  risk  of  lung 
cancer  for  occupants  who  breathe 
radioactive  particles  in  the  air.  In 
developing  remedial  action  standards 
for  this  condition,  we  are  considering 
earlier  recommendations  by  the  U.S. 
Surgeon  General  for  a  similar  situation 
at  Grand  Junction,  Colorado,  and 
guidance  provided  by  EPA  to  the  State 
of  Florida  regarding  indoor 
radioactivity.  We  are  also  considering 
alternative  standards  which  take 
account  of  this  earlier  guidance,  and 
which  reflect  current  assessments  of  the 
health  effects  of  the  indoor 
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radioactivity.  The  standards  will  take 
the  form  of  “action  levels."  i.e., 
specifications,  which,  if  exceeded,  will 
require  remedial  action. 

We  coUld  set  action  levels  in  terms  of 
the  total  indoor  radioactivity 
concentrations,  or  as  an  increment 
above  average  natural  background 
levels.  We  prefer  to  express  the  indoor 
radon  decay  product  action  level  in 
terms  of  total  radon  decay 
concentration,  because  background 
levels  cannot  be  determined  separately 
in  practice.  Indoor  gamma  radiation 
levels  are  much  more  easily  determined, 
however,  so  we  prefer  to  express  the 
gamma  radiation  standard  as  an 
increment  above  background.  In  all 
cases,  the  standards  will  apply  to 
radiation  which  may  reasonably  be 
attributed  to  tailings,  not  to  other 
causes. 

Summary  of  Benefits 

Sectors  Affected:  People  living  near 
inactive  uranium  mill  tailings  sites 
designated  by  DOE  for  remedial 
actions  under  UMTRCA,  which  are 
located  in  Arizona,  Colorado,  Idaho, 
New  Mexico,  North  Dakota,  Oregon. 
Texas,  Pennsylvania,  Utah,  and 
Wyoming:  and  the  general  public. 

The  disposal  standards  will  avoid 
virtually  all  detrimental  effects  of 
uranium  mill  tailings  for  as  long  as  the 
standards  apply.  Based  on  current 
population  distributions,  we  estimate 
about  200  lung  cancer  deaths  per 
century  caused  by  radon  emissions  from 
tailings  piles  will  be  avoided.  The 
number  may  be  larger  if  populations 
increase,  or  if  population  centers 
develop  near  piles  which  are  now 
remote  from  people.  Furthermore, 
surface  and  ground  water  will  be 
protected  from  degradation  by  the 
tailings.  Individuals  who  live  or  work  in 
contaminated  buildings  will  benefit  from 
application  of  the  cleanup  standards. 
Finally,  applying  the  cleanup  standards 
for  open  land  will  result  in  conditions 
which  do  not  require  further  control. 
This  could  make  several  thousand  acres 
of  land  available  for  use,  and  avoid  a 
potential  future  administrative  burden. 

Local  economies  could  benefit  from 
decreased  unemployment  and  increased 
business  activity  associated  with 
performing  the  remedial  actions  to 
comply  with  the  standards.  The 
remedial  actions  would  also  virtually 
eliminate  the  inequitable  distribution  of 
risk  associated  with  the  tailings,  which 
is  now  greater  for  people  who  live  or 
work  near  the  piles  or  in  contaminated 
buildings  than  it  is  for  the  general 
population.  After  disposal,  the  radiation 
risk  for  such  people  will  be  within  the 


normal  range  of  natural  background 
values. 

Summary  of  Costs 

Sectors  Affected:  The  Federal 
government:  affected  States:  and  the 
general  public. 

The  Federal  government  will  bear  90 
percent  of  the  costs  of  the  remedial 
action  program  and  the  affected  States 
will  bear  10  percent.  The  Federal 
government  will  bear  all  the  costs  of 
remedial  actions  on  Indian  lands. 

The  costs  of  meeting  the  disposal 
standards  of  all  the  tailings  piles  eligible 
under  UMTRCA  are  difficult  to  estimate, 
primarily  because  methods  should  be 
chosen  on  a  site-specific  basis.  We 
estimate  the  average  one-time  cost  of 
meeting  the  standards  we  currently 
propose  to  be  about  $1  to  $6  million 
(1978  dollars)  per  site  if  the  existing  site 
is  suitable,  and  $6  to  $13  million  (1978 
dollars)  per  site  otherwise.  Disposal 
costs  for  all  sites  would  therefore  be 
about  $21  to  $273  million.  More 
restrictive  standards,  which  would  limit 
radon  releases  from  tailings  to  well 
below  release  rates  from  normal  soils, 
could  require  much  costlier  methods  of 
disposal. 

A  DOE  contractor  (Ford.  Bacon  and 
Davis,  Utah  Inc.),  using  interim  cleanup 
criteria,  previously  estimated  that 
cleanup  costs  for  open  lands  and 
buildings  would  be  about  $10  million 
(1978  dollars).  Even  allowing  for 
increased  costs  under  the  cleanup 
standards  we  now  prefer,  which  are 
very  difficult  to  estimate,  tailings 
disposal  is  still  by  far  the  largest  cost 
component  of  the  remedial  action 
program. 

During  the  performance  of  the 
remedial  actions,  localities  will  be 
subjected  to  increased  traffic,  dust,  and 
other  side  effects  of  earth-moving  and 
construction  operations.  Disposal 
operations  may  require  large  quantities 
of  clay  and  soil  for  covering  the  tailings. 
Contaminated  open  land  will  be 
subjected  to  scraping  and  digging  by  the 
cleanup  operations.  The  environmental 
effects  of  these  land  disturbances  will 
vary  with  the  site. 

Related  Regulations  and  Actions 

Internal:  1.  Radiation  protection 
guidance  for  remedial  actions  on 
residences  on  Florida  phosphate  lands. 

2.  Draft  proposed  standard  for  high- 
level  radioactive  waste  (in 
development). 

3.  Proposed  standards  for  treatment, 
storage,  and  disposal  of  hazardous 
wastes  under  the  Resource 
Conservation  and  Recovery  Act, 

4.  Draft  Clean  Air  Act  Standards  for 
radioactive  materials  (in  development). 


5.  Proposed  Environmental  Protection 
Criteria  for  Radioactive  Wastes,  and 
applicable  Federal  Radiation  Protection 
Guidance. 

6.  Clean  Water  Act  regulations. 

7.  National  Interim  Primary  Drinking 
Water  standards. 

8.  EPA  Air  Carcinogen  Policy. 

9.  Resource  Conservation  and 
Recovery  Act. 

External:  Under  UMTRCA,  the 
responsibility  for  selecting  and 
performing  remedial  actions  which 
satisfy  EPA's  standards  is  given  to  the 
Department  of  Energy.  Any  States  which 
share  the  cost  must  fully  participate,  and 
the  Nuclear  Regulatory  Commission 
must  concur.  Any  affected  Indian  tribe 
and  the  Department  of  Interior  must  be 
consulted  when  Indian  lands  are 
involved.  In  addition,  the  Department  of 
Justice  has  responsibilities  related  to 
determining  the  responsibility,  if  any.  of 
any  private  parties  for  remedial  actions 

Active  Government  Collaboration 

The  President’s  Energy  Coordinating 
Committee  has  formed  a  subcommittee 
to  oversee  Federal  implementation  of 
UMTRCA.  The  subcommittee  is  chaired 
by  the  Administrator  of  the 
Environmental  Protection  Agency.  Other 
participating  agencies  are  the  Nuclear 
Regulatory  Commission,  and  the 
Departments  of  justice.  Energy,  and 
Interior.  These  agencies,  which  all  have 
responsibilities  under  UMTRCA,  have 
formed  a  staff-level  working  group 
which  plans  necessary  interagency 
coordination  and  reviews  draft 
documents  as  appropriate. 

Timetable 

NPRM — Disposal  Standards — June 
1980 

Final  Rule — Cleanup  Standards — 
October  1980 

Final  Rule — Disposal  Standards — 
December  1980 

Final  Rules  Effective — 60  days  after 
promulgation 

Regulatory  Analysis — EPA  will  not 
develop  an  analysis,  because  we 
expect  the  cost  of  implementing  the 
standard  in  any  calendar  year  will  be 
less  than  the  $100  million  criterion 
EPA  has  established  for  requiring  an 
economic  analysis 

Public  Hearing — EPA  plans  to  conduct 
public  hearings  on  the  NPRMs,  but 
has  not  established  a  date  or  location 
for  the  hearings  at  this  time.  We  will 
announce  the  dates  and  locations  in 
the  Federal  Register. 

Public  Comment  Period — ^The  public 
will  have  at  least  a  60-day  comment 
period  before  the  agency  issues  the 
final  rules 
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Available  Documents 

From  the  Congress — Public  Law  95- 
604  Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA):  House  Report 
No.  95-2480,  Pt.  I.  Committee  on  Interior 
and  Insular  Affairs:  House  Report  No. 
95-1480,  Pt.  II,  Committee  on  Interstate- 
and  Foreign  Commerce,  House 
Document  Room,  H-226  Capitol, 
Washington  D.C.  20515 
From  DOE — “Phase  II,  Title  I, 
Engineering  Assessment  of  Inactive 
Uranium  Mill  Tailings  Sites”  by  Ford, 
Bacon  and  Davis,  Utah  Inc.,  Technical 
Library,  Bendix  Field  Engineering  Corp., 
P.O.  Box  1569  Grand  Junction, 

Colorado,  81502  (Microfiche  copy  only, 
nominal  charge  per  report) 

From  EPA/ORP-OANR-460— “EPA 
Development  of  Standards  for  Uranium 
Mill  Tailings  and  Uranium  Report  on 
Mining  Wastes — Call  for  Information 
and  Data,”  Federal  Register  notice,  44 
FR  33433,  June  11, 1979 
From  EPA/ORP-OANR-460— “EPA 
Indoor  Radiation  Exposure  Due  to 
Radium-226  in  Florida  Phosphate 
Lands — Radiation  Protection 
Recommendations  and  Request  for 
Comment,”  Federal  Register  notice,  44 
FR  38664-38670,  July  2, 1979 
From  EPA/ORP-OANR-460 — “Interim 
Cleanup  Standards  for  Inactive  Uranium 
Processing  Sites,”  Federal  Register 
notice,  45  FR  2736b-27368,  April  22, 1980 
From  EPA/ORP-OANR-460 — 
“Proposed  Cleanup  Standards  for 
Inactive  Uranium  Processing  Sites,” 
Federal  Register  notice,  45  FR  27370- 
27375,  April  22, 1980 
EPA  documents  listed  above  are 
available  at  401  M  Street,  S.W., 
Washington,  D.C.,  20460.  Additional 
documents,  when  they  become 
available,  will  be  placed  in  Docket  No. 
A-79-25  which  is  located  in  the  EPA, 
Central  Docket  Section,  Room  2903B,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 

Agency  Contact 

Dr.  Stanley  Lichtman,  Project  Leader 

Uranium  Mill  Tailings 

Office  of  Radiation  Programs  ANR- 

460 

U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W. 
Washington,  D.C.  20460 
(703) 557-8927 


EPA-OFFICE  OF  PESTICIDES  AND  ' 
TOXIC  SUBSTANCES 

Chemical  Hazard  Warning  Labels  (40 
CFR  Parts  765  and  766) 

Legal  Authority 

Toxic  Substances  Control  Act,  15 
U.S.C.  §§  2605(a)(3)  and  (c)(1):  15  U.S.C. 


§§  2607(a)(1)  (A)  and  (B),  15  U.S.C. 

§  2625(c). 

Reason  for  Including  This  Entry 

These  regulations  may  have  a 
significant  impact  on  at  least  some 
segments  of  the  chemical  industry  and 
may  cause  the  industry  initial  costs  of 
$100  million  or  more. 

Statement  of  Problem 

Industrial  workers  are  exposed  in 
their  jobs  to  a  large  number  of  chemical 
substances  and  mixtures,  many  of  which 
present  health  or  safety  hazards. 
Approximately  47,000  substances  are 
produced  for  commercial  purposes.  This 
number  only  accounts  for  substances; 
far  more  of  the  chemical  products 
*  manufactured  or  imported  for 
commercial  purposes  are  mixtures, 
composed  of  combinations  of  these 
substances.  Existing  data  indicate  that 
as  many  as  25  percent  of  these 
substances  present  health  and/or  safety 
hazards.  Exactly  how  many  of  the 
estimated  300,000  chemical  products — 
counting  both  substances  and 
mixtures — are  hazardous  is  not  known. 

Manufacturing  industries  employ 
approximately  20.5  million  people:  the 
chemical  industry  alone  employs 
approximately  1.1  million,  including 
professionals  (such  as  chemists  and 
chemical  engineers)  and  a  variety  of 
production,  maintenance  and  repair,  and 
janitorial  workers. 

During  production  there  are  many 
opportimities  for  workers  to  be  exposed 
to  hazardous  chemicals.  Exposure  may 
occur  as  workers  maintain  and  repair 
industrial  systems:  as  they  handle  raw 
materials,  intermediates,  and  finished 
products:  or  as  a  result  of  breakdowns, 
leaks,  and  spills.  Workers  also  may  be 
exposed  continuously  to  airborne 
concentrations  of  hazardous  chemicals. 

In  1977  the  National  Institute  of 
Occupational  Safety  and  Health 
published  the  National  Occupational 
Hazard  Survey.  The  results  indicated 
that  approximately  7.5  million  workers 
were  exposed  to  trade-name  products 
containing  at  least  one  of  approximately 
400  substances  that  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  then  regulated.  Workers  who 
were  exposed  experienced,  on  the 
average,  exposures  to  seven  hazards 
simultaneously  (the  survey  recorded 
exposures  to  different  substances  or 
exposure  to  the  same  substance  through 
different  routes  [e.g.,  inhalation  and 
dermal  contact)  as  distinct  exposures). 

The  Bureau  of  Labor  Statistics  (BLS) 
reported  approximately  168.000  new 
cases  of  occupational  illness  in  1976  and 
162,000  in  1977.  But  underreporting  of 
occupational  illness  is  a  major  problem. 


in  part  because  the  chemical  causes  of 
many  acute  and  chronic  occupational 
illnesses  remain  unrecognized.  These 
BLS  data  indicate  that  91,900,  or  54.7 
percent,  of  occupational  illnesses  in  1976 
and  93,800,  or  57.9  percent,  of 
occupational  illnesses  in  1977,  other 
than  malignant  or  benign  tumors,  were 
caused  directly  by  exposure  to 
chemicals. 

To  deal  with  this  problem,  EPA  is 
planning  to  promulgate  a  rule  requiring 
manufacturers  and  importers  of 
chemical  substances  and  mixtures 
presenting  acute  health  or  safety 
hazards  to  label  containers  of  these 
chemicals  with  warning  statements  and 
precautions  for  use.  The  agency  will 
simultaneously  be  promulgating  a  rule 
requiring  similar  labeling  for 
carcinogenic  substances  and  mixtures. 

Some  chemical  manufacturers  already 
place  adequate  hazard  warning  labels 
on  containers  of  their  products.  EPA  has 
reviewed  a  sample  of  labels  that 
industry  currently  uses  voluntarily  and 
has  found  that  many  provide  clear  and 
comprehensive  hazard  information.  In 
some  cases,  indeed,  labels  provide 
extensive  information.  However,  many 
companies  use  labels  that  are 
incomplete,  inconsistent,  or  inaccurate. 
These  rules  will  make  mandatory  an 
activity  that  is  now  voluntary,  and,  in 
doing  so,  will  ensure  that  all  workers 
who  are  exposed  to  chemical  hazards 
have  access  to  information  about  these 
hazards  and  about  the  precautions  they 
can  take  against  them. 

Alternatives  Under  Consideration 

The  principal  alternatives  to  this  rule 
that  the  agency  is  considering  are  (1) 
taking  no  regulatory  action,  (2)  using 
some  method  other  than  labeling  to 
provide  hazard  warning  information, 
and  (3)  limiting  the  scope  of  the  labeling 
rules  in  some  way. 

Alternative  (1),  taking  no  regulatory 
action  at  this  time,  would  benefit  the 
chemical  industry,  as  the  industry  would 
incur  no  compliance  costs.  However, 
there  would  be  no  impetus  for  current 
labeling  practices  to  improve,  and  there 
would  be  no  corresponding 
improvement  to  workers’  health  and 
safety.  The  agency  would  incur  no  cost, 
but  would  miss  an  opportunity  to  use  its 
resources  for  a  form  of  regulation  that 
could  produce  continuing  benefits  at  a 
relatively  low  annual  cost  to  industry, 
long  after  industry  and  the  agency  have 
made  the  initial  investment. 

Alternative  (2),  requiring  some  form  of 
hazard  warning  other  than  labels, 
breaks  down  into  three  separate 
alternatives:  (a)  require  manufacturers 
and  importers  to  provide  workers  with 
material  safety  data  sheets  (MSDS)  on 
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each  hazardous  chemical,  (b)  require 
manufacturers  and  importers  to  provide 
workers  with  training  about  the  hazards 
they  may  encounter  from  chemicals  in 
the  workplace,  and  (c)  require 
manufacturers  and  importers  to  provide 
a  combined  program  of  worker  training. 
MSDSs,  workplace  posting,  and 
container  labeling. 

MSDSs  can  be  very  complete  and  can 
offer  information  that  will  be  useful  to 
management,  occupational  health 
specialists,  and  labor  organizations,  as 
well  as  to  workers.  But  they  do  not  offer 
immediate  and  easy-to-understand 
information  to  the  worker  at  the  site  of 
potential  exposure  to  a  hazard.  Without 
labeling  as  a  supplement,  the  worker 
may  not  be  able  to  connect  a  given 
container  of  a  chemical  with  the  specific 
MSDS  containing  the  relevant 
information. 

Training  programs  can  be  very  useful 
in  warning  workers  of  chemical  hazards. 
They  can  be  tailored  to  a  specific 
company’s  needs.  But  costs  can  be 
extremely  high,  especially  to  small 
companies,  and  the  costs  of  a  federally 
mandated  program,  which  would  need 
to  require  a  perhaps  undesirable  degree 
of  standardization  in  training  programs, 
would  be  even  higher.  An  additional 
disadvantage  is  that  the  benefits  of  a 
training  program  wduld  be  lost  without 
the  kind  of  written  reinforcement  that 
labels  and  MSDSs  would  provide. 

A  combined  program  of  container 
labels,  MSDSs,  workplace  posting,  and 
worker  training  programs  would  provide 
the  most  complete  hazard  warnings  by 
combining  the  advantages  of  several 
information  sources  while  avoiding  the 
disadvantages  that  would  result  from 
using  any  one  of  them  in  isolation. 
However,  the  cost  of  such  a 
comprehensive  program,  both  to 
industry  and  the  agency,  would  be 
prohibitive. 

The  agency  has  decided  to  require 
container  labeling,  because  it  provides 
an  immediate  source  of  hazard 
information  at  the  site  of  exposure  to 
chemicals  in  the  workplace,  at  a 
relatively  low  cost.  This  approach  has 
the  same  fociis  as  current  industry 
practice,  and  workers  are  familiar  with 
systems  of  labeling  on  which  the 
proposed  rules  are  based. 

Alternatives  for  the  rules’  scope  of 
applicability  are  to  have  them  apply  to 
(A)  all  hazardous  chemicals  distributed 
in  commerce,  (B)  chemical  substances 
but  not  mixtures,  and  (C)  lai-ge  volume 
chemicals  only. 

-  Alternative  (A),  applying  the  rules  to 
all  hazardous  chemicals  distributed  in 
commerce,  is  the  agency’s  choice. 
Alternative  (B)  has  the  advantage  that  it 
would  be  easier  for  industry  to  comply 


with  the  rules.  It  would  eliminate  the 
difficulties  of  determining  the  hazards  of 
mixtures,  and  it  would  apply  to  a  much 
smaller  set  of  chemicals.  In  addition, 
current  voluntary  industry  standards 
already  cover  far  more  chemical 
products  than  would  be  covered  by  rules 
with  such  a  narrowed  scope.  For  these 
reasons,  the  agency  believes  that  to 
narrow  the  scope  of  the  rules  in  this  way 
would  result  in  virtually  meaningless 
rules. 

Alternative  (C)  is  to  have  the  rules 
apply  only  to  large  volume  chemicals.  A 
relatively  small  number  of  chemicals 
accounts  for  a  large  percentage  of  the 
production  volume.  But  because  many  of 
these  are  produced  by  automated 
processes  which  reduce  human 
exposure,  these  large  volume  chemicals 
may  not  account  for  most  of  the  worker 
exposure  to  chemical  hazards.  In 
addition,  while  each  incident  of 
exposure  might  be  small,  the  number  of 
exposed  individuals  is  still  large.  To 
limit  the  scope  of  the  rules  in  this  way 
would  lower  the  cost  considerably,  but 
would  probably  not  reduce  worker 
exposure  enough  to  justify  it. 

The  proposed  rules  as  they  are 
presently  written  provide  substantial 
flexibility,  so  that  companies  which  are 
essentially  in  compliance  now  need  not 
redesign  their  labels.  Compliance  will  be 
on  a  phased  schedule,  allowing  industry 
to  take  advantage  of  information  it 
develops  for  substances  in  developing 
information  for  mixtures.  Because 
mixtures  are  composed  of  combinations 
of  substances,  the  rules  will  require 
manufacturers  of  substances  to  comply 
earlier  than  manufacturers  of  mixtures. 
The  rules  will  require  recordkeeping  to 
document  industry  decisions  to  label  or 
not  to  label  a  given  product. 

These  rules  require  the  disclosure  of 
information,  and  in  this  respect  employ 
an  innovative  regulatory  technique. 
When  information  about  the  hazards  of 
chemicals  in  the  workplace  is  widely 
available  to  workers  and  to 
occupational  health  specialists,  they 
may  modify  their  behavior  accordingly 
and  thus  eliminate  the  necessity,  in 
some  cases,  for  more  restrictive  forms  of 
regulatory  action. 

Summary  of  Benefits 

Sectors  Affected:  Workers  in  most 

industries. 

The  primary  benefit  of  these  labeling 
regulations  will  be  that  industry  will 
provide  information  to  industrial 
workers,  through  labels  supplied  by  the 
manufacturers  of  hazardous  chemicals, 
about  the  hazards  to  which  their  work 
exposes  them.  The  agency  expects  that 
workers  will  use  this  information  to 
protect  themselves  from  injury  and 


illness  that  may  result  from  exposure  to 
hazardous  chemicals.  The  knowledge  so 
gained  shouldresult  in  reduced 
exposure  to  chemical  hazards  and 
reduced  occurrences  of  occupational 
injury  and  illness  resulting  from  such 
exposure.  A  regulatory  analysis  is  in 
progress.  Even  when  it  is  complete, 
however,  the  benefits  of  these  rules  will 
not  be  altogether  quantifiable. 

The  indirect  benefits  of  the  labeling 
regulations  may  be  great.  Once  workers 
have  adequate  hazard  information,  they 
can  work  with  management  to  control  or 
eliminate  most  hazardous  exposures. 
Companies  that  use  chemicals  may  stop 
using  the  most  hazardous,  thereby 
creating  incentives  for  the  development 
of  safer  substitutes  and/or  better 
exposure  controls  for  specific  uses. 

Summary  of  Costs 

Sectors  Affected:  Most  segments  of 
the  chemical  industry. 

Chemical  companies  will  incur  initial 
costs  for  developing  information  and 
designing  labels.  Ongoing  costs  will 
include  the  costs  of  producing  the 
necessary  number  of  labels  for  a  given 
year’s  production  and  the  administrative 
costs  of  recordkeeping  and  periodic 
updating  of  labels.  The  agency  awaits 
completion  of  its  regulatory  analysis  for 
quantitative  information  on  these  costs. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  OSHA  of  the  Department  of 
Labor  will  be  proposing  a  rule  requiring 
that  labels  on  containers  of  hazardous 
chemicals  in  the  workplace  disclose  the 
chemical  identity  of  the  contents. 

Active  Government  Collaboration 

EPA  and  the  Occupational  Safety  and 
Health  Administration  have  been 
coordinating  the  development  of  their 
respective  labeling  rules  and  will  be 
proposing  them  in  the  Federal  Register 
simultaneously. 

Timetable 

NPRM— July  1980. 

Regulatory  Analysis — will  be 
published  with  NPRM 
Public  Hearings — schedule  not  yet  set 
'  Public  Comment  Period — following 
NPRM 

Final  Rule — July  1981 

Final  Rule  Effective — not  yet 

determined 

Available  Documents 
None 

Agency  Contact 

Irwin  L.  Auerbach  Chief 
General  Regulation  Branch 
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F.nvironmental  Protection  Agency 

(TS-794) 

Washington,  D.C.  20460 

(202)  755-8963 

EPA-OPTS 

Pesticide  Registration  Guidelines  (40 
CFR  Part  163,  Subparts  A-P) 

Legal  Authority 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  7  U.S.C.  §  136 
a (c)(2)(A),  136f,  136w  (1978). 

Reason  for  Including  This  Entry 

The  Environmental  Profection  Agency 
(EPA)  estimates  that  cost  to  registrants 
(principally  chemical  companies  whose 
products  are  registered  or  who  apply  for 
registration  of  their  products)  will  be 
approximately  $1.4  billion  over  the  next 
ten  years  to  meet  the  Guidelines 
requirements. 

Statement  of  Problem 

With  certain  limited  exceptions,  EPA 
must,  in  accordance  with  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  register  all  pesticides 
before  manufacturers  and  formulators 
can  legally  distribute  and  sell  them  in 
the  United  States.  The  purpose  of 
requiring  registration  of  a  pesticide  is  to 
permit  EPA  to  determine  if:  (a)  its 
composition  is  such  as  to  warrant  the 
proposed  claims  for  it;  (b)  its  labeling 
and  other  material  required  to  be 
submitted  comply  with  the  requirements 
of  the  Act;  (c)  it  will  perform  its 
intended  function  without  unreasonable 
adverse  effects  on  the  environment;  and 
(d)  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice  it  will  not  generally  cause 
unreasonable  adverse  effects  on  the 
environment. 

FIP’RA  expressly  requires  the  EPA 
Administrator  to  publish  Guidelines  to 
specify  the  kinds  of  information  required 
to  support  a  registration  application. 

Our  proposed  Guidelines  specify  the 
health  and  safety  data  that  registrants  of 
different  types  of  pesticide  products 
must  submit,  and  the  testing  methods  to 
be  used  in  developing  these  data. 

Prospective  registrants  (primarily 
pesticide  manufacturers  and 
formulators)  are  responsible  for  both  the 
testing  and  submittal  of  test  results  to 
the  agency  in  support  of  their 
registration  applications. 

In  addition,  FIFRA  expressly  requires 
that  currently  registered  pesticides  be 
reregistered  expeditiously.  In  many 
cases,  the  registrants  of  these  pesticides 
will  now  have  to  submit  health  and 
safety  data  that  meets  FIFRA 
requirements,  either  because  they  had 


not  previously  submitted  the  data  or 
because  they  had  submitted  inadequate 
data. 

Without  these  Guidelines,  the 
following  problems  would  inevitably 
result;  registration  applications  would 
often  be  incomplete  or  inadequate, 
applicants  would  spend  unnecessary 
time  and  money  because  requirements 
were  not  delineated  or  clarifled,  and 
EPA  would  not  be  able  to  perform 
registration  reviews  efficiently.  These 
are  the  problems  that  existed  before  the 
proposed  Guidelines  were  first 
published. 

Alternatives  Under  Consideration 

Section  3(c)(2)(A)  of  FIFRA  requires 
that  ‘‘The  Administrator  shall  publish 
guidelines  specifying  the  kinds  of 
information  which  will  be  required  to 
support  the  registration  of  a  pesticide 
and  shall  revise  such  guidelines  from 
time  to  time."  Therefore,  we  are  not 
considering  alternatives  to  publication 
of  the  Guidelines.  The  agency  is 
analyzing  public  comments  on  the 
portions  already  proposed  (see 
“Available  Documents”),  and  is 
considering  these  comments  to  improve 
the  nature  and  clarity  of  the  proposed 
data  and  testing  requirements. 

Summary  of  Benefits 

Sectors  Affected:  Pesticide  and 

agricultural  chemical  manufacturing; 

chemical/biological  testing 

laboratories;  EPA;  agriculture;  and  the* 

general  public. 

This  regulation  will  effect 
establishments  in  the  following  SIC 
classifications:  (SIC  2879)  pesticides  and 
agricultural  chemicals;  (SIC  281) 
agricultural  pest  control  chemicals,  such 
as  insecticides,  fungicides,  and 
herbicides;  (SIC  286)  DDT,  BHC,  2.4-D 
carbamates,  etc.;  and  (SIC  32) 
agricultural  lime  products. 

The  guidelines  will  give  prospective 
registrants  the  benefit  of  knowing 
precisely  what  kinds  of  data  the  agency 
requires  (though  there  are  some 
provisions  for  waiving  some 
requirements  under  some 
circumstances).  Manufacturers  and 
formulators.  therefore,  will  be  able  to 
plan  their  research  and  development 
programs  with  greater  certainty,  thereby 
saving  money  and  time.  The  chemical/ 
biological  testing  industry  will  also 
benefit  from  increased  business  because 
of  some  additional  requirements  and 
because  of  the  standardized 
requirements  that  improve  planning  and 
efficiency.  The  Guidelines  will  benefit 
the  agency  by  improving  the  quality  of 
data  available  for  decisionmaking,  and 
also  by  allowing  for  more  efficient 
processing  of  applications.  Farmers  and 


the  general  public  will  benefit  generally 
from  having  safer  pesticides  available. 

Summary  of  Costs 

Sectors  Affected:  Pesticide  and 

agricultural  chemical  manufacturing; 

farmers;  and  the  general  public. 

EPA  estimates  that,  to  meet  the 
Guidelines  requirements  over  the  next 
ten  years,  it  will  cost  registrants 
approximately  $336  million  for  the  data 
call-in  program,  $273  million  in 
remaining  data  for  registration 
standards,  $600  million  for  data  to 
support  new  registrations,  and  about 
$150  million  for  data  to  be  required  by 
those  subparts  of  the  Guidelines  yet  to 
be  proposed.  (The  annual  costs  would 
be  slightly  higher  during  the  first  five 
years  than  during  the  latter  five  years.) 

The  projected  cost  represents 
expenditures  for  conducting  laboratory 
and  field  testing,  and  developing  the 
reports  of  such  tests.  While  registrants 
will  initially  bear  the  cost,  we  expect 
that  the  cost  will  be  passed  on  to  the 
pesticide  users,  with  farmers  as  the 
major  users.  The  per-farm  cost  was 
estimated  in  1978  to  be  $45  to  $50  per 
year,  which  included  $15  for  costs  of 
new  requirements  in  the  Guidelines. 

We  do  not  expect  these  Guidelines  to 
have  any  significant  effect  on 
employment  in  the  pesticide  industry,  or 
to  have  any  other  nationally  significant 
economic  effects.  We  do  expect 
producers  of  some  pesticides  of  small 
economic  significance  to  withdraw  their 
products  from  the  market  rather  than  go 
to  the  cost  of  developing  the  required 
data.  In  this  situation,  consumers, 
including  farmers,  will  ordinarily  choose 
other  available  pesticides  rather  than 
have  no  pesticide  for  pest  control  use. 

Related  Regulations  and  Actions 

Internal:  EPA  also  is  developing 
testing  standards  for  chemical 
substances  and  mixtures  under  the 
Toxic  Substances  Control  Act  (TSCA). 
As  far  as  possible,  EPA  will  make  the 
pesticide  testing  methods  prescribed  by 
the  Guidelines  consistent  with  the  TSCA 
testing  standards.  The  Good  Laboratory 
Practice  standards  we  are  developing 
under  TSCA  and  FIFRA,  which 
prescribe  uniform  standards  of 
performance  for  toxicological  testing, 
will  also  be  consistent. 

External:  Under  the  aegis  of  the 
Interagency  Regulatory  Liaison  Group, 
five  Federal  agencies  (EPA,  the  Food 
and  Drug  Admininstration,  the 
Occupational  Safety  and  Health 
Administration,  the  Consumer  Product 
Safety  Commission,  and  the  Department 
of  Agriculture)  are  jointly  developing 
guidelines  describing  test  methods  and 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


36995 


standards  that  will  meet  all  five 
agencies’  needs. 

Active  Government  Collaboration 

Agencies  and  other  government 
groups  that  we  have  consulted  or  have 
provided  assistance  in  Guidelines 
development  include  members  of  the 
Interagency  Regulatory  Liaison  Group, 
the  National  Cancer  Institute,  and  the  ' 
Departments  of  the  Interior;  and 
Agriculture.  The  latter  department  is 
required  by  FIFRA  to  comment  on 
proposed  and  final  regulatory 
documents. 

Timetable 

Final  Rules — between  June  and 
November  1980  for  those  portions 
already  published  as  NPRMs. 
Additional  portions  of  the  Guidelines, 
which  will  be  published  as  NPRMs 
between  June  1980  and  March  1981, 
are  Subpart  G — Product  Performance; 
Subpart  H — Label  Development; 
Subpart  I — Experimental  Use  Permits; 
Subpart  J — Hazard  Evaluation: 
Nontarget  Plants  and  Microorganisms; 
Subpart  K — Exposure  Data 
Requirements;  Subpart  L — Hazard 
Evaluation:  Nontarget  Insects;  Subpart 
M — Data  requirements  for  Biorational 
Pesticides;  Subpart  O — Chemistry 
Requirements:  Residue  Chemistry; 
and  Subpart  P — Data  Requirements 
for  Pesticide  Disposal. 

Public  Comment  Periods — will  vary 
from  60  to  90  days,  depending  on  the 
size  and  complexity  of  the  proposal. 
Regulatory  Analysis — an  economic 
impact  analysis  on  those  portions  of 
the  Guidelines  was  published  in  1978: 
“Economic  Impact  Analysis  of 
Guidelines  for  Registering  Pesticides 
in  the  U.S.’’,  43  FR  39644,  September  6. 
1978.  This  analysis  covered  the  costs 
of  those  subparts  (Subparts  B,  D,  E, 
and  F)  that  would  elicit  about  90 
percent  of  the  total  costs  of  the 
Guidelines.  With  the  publication  of 
each  subsequent  subpart,  we  will 
make  available  brief  analyses  set  in 
the  context  of  the  incremental  and 
total  costs  of  the  Guidelines. 

Following  or  concurrent  with  the 
publication  of  most  subparts  as  final 
rules,  we  will  publish  an  overall 
regulatory  analysis  for  the  entire 
Guidelines. 

Available  Documents 

We  have  published  the  following 
portions  of  the  Guidelines  as  NPRM: 

Subpart  B — Introduction,  43  FR  29606, 
July  10, 1978.  (This  subpart  will  become 
Subpart  A  when  published  finalj 
Subpart  C — Registration  Procedures 
(interim  finalJ,  40  FR  41788,  September  9, 
1975 


Subpart  D — Chemistry  Requirements. 
43  FR  29696,  July  10, 1978.  (This  subpart 
will  be  divided  into  three  subparts  when 
published  final:  D — Product  Chemistry. 

N — Environmental  Fate,  and  O — 

Residue  Chemistry) 

Subpart  E — Hazard  Evaluation: 
Wildlife  and  Aquatic  Organisms.  43  FR 
29696,  July  10.  1978 
Subpart  F — Hazard  Evaluation: 
Humans  and  Domestic  Animals.  43  FR 
37336,  August  22,  1978 
Subpart  F — Hazard  Evaluation: 
Humans  and  Domestic  Animals,  two 
additional  general  sections  on  good 
laboratory  practices  for  toxicology 
testing,  45  FR  26373,  April  18. 1980  (This 
proposal  will  be  separated  from  Subpart 
F  when  developed  into  a  final  rule) 
“Economic  Impact  Analysis  of 
Guidelines  for  Registering  Pesticides  in 
the  U.S.,’’  43  FR  39644,  September  6, 

1978,  is  also  available 

Agency  Contact 

William  H.  Preston,  Jr. 

Guidelines  Program  Manager,  TS-769 
Environmental  Protection  Agency 
401  M  St.  S.W. 

Washington,  D.C.  20460 
(703)  557-1405 

EPA-OPTS 

Premanufacture  Notification 
Requirements  and  Review  Procedures 
(40  CFR  Part  720) 

Legal  Authority 

\ 

Toxic  Substances  Control  Act  (TSCA), 
§  5. 15  U.S.C.  §  2604 

Reason  for  Including  This  Entry  '' 

The  Environmental  Protection  Agency 
(EPA)  thinks  that  this  rule  is  important 
because  the  regulations  may  have  a 
substantial  economic  impact  on  the 
chemical  industry. 

Statement  of  Problem 

To  prevent  public  health  risks  and 
environmental  contamination  before 
potentially  toxic  substances  are  widely 
used  and  dispersed.  Congress  included  a 
section  on  premanufacture  notification 
in  the  Toxic  Substances  Control  Act 
(TSCA)  of  1976.  This  section  requires  a 
manufacturer  to  notify  the 
Environmental  Protection  Agency  (EPA) 
of  his  intent  to  manufacture  or  import  a 
new  chemical  substance,  and  to  submit 
information  concerning  that  substance 
which  the  Agency  can  use  to  assess  the 
risks  associated  with  its  manufacture, 
processing,  or  distribution  in  commerce, 
use,  or  disposal.  On  the  basis  of  this 
assessment  and  an  evaluation  of 
economic  considerations  and  other 
relevant  factors.  EPA  will  make 


decisions ’concerning  the  reasonableness 
of  any  risk  and  will  take  appropriate 
action  to  obtain  more  information  or 
data,  regulate  production  or  use.  or 
require  reporting  by  manufacturers, 
processors,  or  distributors  of  chemicals 
once  the  substance  is  in  commerce.  If 
EPA  does  not  regulate  the  substance 
during  the  premanufacture  notification 
period,  the  manufacturer  may  begin 
production  (subject  to  regulation  under 
any  other  laws). 

To  implement  the  notification  process. 
EPA  proposed  a  set  of  premanufacture 
notification  rules  and  forms  for  public 
comment  on  January  10, 1979.  In 
response  to  comments  received  on  its 
initial  proposal,  EPA  revised  and 
reproposed  the  forms  and  certain 
portions  of  the  rules  on  October  16. 1979. 
The  rules,  when  final,  will  clarify  the 
statutory  obligations  of  manufacturers 
and  importers  of  new  chemical 
substances  to  provide  information  to 
EPA  on  the  substances,  and  will  also 
clarify  the  Agency’s  procedures  for 
reviewing  the  information.  The  forms 
will  provide  a  detailed  specification  of 
the  information  they  must  submit  and 
the  formats  in  which  they  should  supply 
the  information.  The  manufacturers  are 
responsible  for  assembling  the 
information.  EPA  must  decide,  generally 
within  90  days  of  receiving  the 
information,  whether  the  substance  in 
question  presents  an  unreasonable  risk 
to  human  health  or  the  environment, 
and,  if  so,  what  action  to  take. 

Alternatives  Under  Consideration 

EPA  must  resolve  several  significant 
issues  in  this  rulemaking.  Among  them 
are  the  scope  and  level  of  detail  of 
information  to  be  required:  the 
identification  of  specific  chemical 
substances  for  which  industry  must 
submit  premanufacture  notifications  to 
EPA;  policies  regarding  the 
confidentiality  of  information  submitted: 
the  extent  to  which  the  submitter  must 
contact  prospective  customers  to  obtain 
relevant  data:  supplemental  reporting: 
and  whether  and  how  EPA  determines 
that  submissions  meet  its  requirements. 
EPA  is  considering  other  approaches  to 
resolving  these  and  related  issues  based 
on  the  comments  received  from  industry 
and  public  interest  groups  which 
suggested  alternatives  to  the  initial 
proposal.  (See  “Available  Documents,’’ 
NPRM  for  Proposed  Rules  and  Other 
Issues-44  FR  59764.  October  16. 1979). 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

The  premanufacture  review  process 
will  benefit  public  health  and  the 
environment  by  preventing  the 
production,  use,  or  disposal  of  new 
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chemicals  which  present  unreasonable 
risks.  By  preventing  potential  hazards  at 
an  early  state,  EPA  can  minimize 
economic  dislocation,  especially  that 
which  would  result  if  a  chemical  is  in 
full  production,  and  use  is  withdrawn. 
Adverse  employment  effects  and  the 
obsolescence  of  plant  equipment  will  be 
substantially  reduced  by  early 
regulation,  ^eventing  toxic  chemicals 
from  entering  the  environment  also  will 
decrease  lost  workdays  and 
hospitalization  costs  that  result  from 
worker  exposure  to  toxic  chemicals. 

Summary  of  Costs 

Sectors  Affected:.The  chemical 

industry,  including  manufacturing  and 

importing;  and  users  of  chemical 

products. 

EPA  is  conducting  an  in-depth  study 
of  the  premanufacture  notification 
requirements  in  order  to  determine,  with 
a  greater  degree  of  confidence,  the 
nature  of  the  costs  and  economic  effects 
of  this  rulemaking.  These  effects  will 
include  those  on  research  and 
development  programs;  industry  sales, 
growth  and  profitability;  and  the 
structure  of  the  chemical  industry.  EPA 
will  use  the  results  of  this  study  in 
making  final  decisions  on  how  to 
implement  the  premanufacture 
notification  program.  Preliminary  results 
of  this  analysis  estimated  that  the  notice 
form  proposed  in  January  10, 1979, 
would  cost  between  $2,500  and  $22,500 
to  complete  for  each  notice  submitted. 
Estimates  for  the  October  16  reproposed, 
shortened  form  indicated  that 
completion  of  the  revised  form  would 
cost  between  $1,155  and  $8,925.  It  has 
also  been  estimated  that  approximately 
400  notices  would  be  submitted  per  * 
year.  Therefore,  the  total  cost  of 
providing  the  notice  forms  in  a  typical 
year  would  be  between  $462,000  and 
$3,570,000  (1979  dollars).  October  16  cost 
estimates  also  included  costs  per  claim 
of  between  $0-$6,400  for  asserting  and 
substantiating  claims  of  confidential 
business  information. 

Related  Regulation  and  Actions 

None  , 

Active  Government  Collaboration 

Other  Federal  agencies  that  have  been 
involved  in  this  rulemaking  include  the 
Consumer  Product  Safety  Commission, 
the  Occupational  Safety  and  Health 
Administration,  the  Food  and  Drug 
Administration,  the  Department  of 
Transportation,  and  the  Bureau  of  the 
Census. 

Timetable 

Proposed  Economic  Analysis  and 

Regulatory  Analysis — July  1980 


Public  Comment  Period — July 
Final  Rule — September  1980 

Available  Documents 

NPRM  for  Premanufacture 
Notification  Requirements  and  Review 
Procedures,  44  FR  2242,  January  10, 1979 
Discussion  of  Premanufacture  Testing 
Policy  and  Technical  Issues,  44  FR 
16240,  March  16, 1979 
Interim  Policy  Statement,  44  FR  28558, 
May  15, 1979.  NPRM  for  Rules  and  Other 
Issues,  44  FR  59764,  October  16, 1979 
(Docket  number  OTS-050002) 

These  documents  are  available  from 
the  Agency  Contact  listed  below. 

Agency  Contact 

John  B.  Ritch,  Director 
Industry  Assistance  (TS-799) 

U.S.  Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  D.C.  20460 
(800)  424-9065  (toll  free) 

In  Wash.,  D.C.  area:  (202)  544-1404 


EPA-OPTS 

Rules  Restricting  the  Commercial  and 
Industrial  Use  of  Asbestos  Fibers  (40 
CFR  Part  763) 

Legal  Authority 

Toxic  Substances  Control  Act  (TSCA), 
15  U.S.C.  §§  2601,  2605 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  has  included  this  action  because 
of  its  potential  economic  impact  on  the 
asbestos  industry.  The  economic  cost  of 
the  rule  will  probably  exceed  $100 
million.  We  may  prohibit  a  large  portion 
of  the  domestic  production  and 
importation  into  the  United  States  of 
asbestos-containing  products. 

Statement  of  the  Problem 

Epidemological  studies  have 
established  that  exposure  to  asbestos 
fibers  greatly  increases  a  person’s 
chance  of  contracting  lung  disease, 
particularly  asbestosis  and  lung  cancer. 
Since  the  turn  of  the  century  tens  of 
thousands  of  Americans  have  suffered 
from  asbestos-related  diseases. 

EPA  is  concerned  that  in  spite  of  past 
governmental  regulation  of  asbestos 
millions  of  Americans  may  be  exposed 
to  levels  of  asbestos  which  significantly 
increase  the  risk  of  contracting 
asbestos-related  diseases.  (Past 
regulations  are  cited  below  under 
Related  Regulations  and  Actions) 
Currently,  more  than  two  million 
workers  are  exposed  to  asbestos  fibers 
(at  levels  higher  than  background)  in 
their  places  of  employment.  In  addition, 
the  159  million  Americans  who  live  in 


urban  areas  may  be  exposed  to  asbestos 
fiber  levels  which  significantly  increase 
the  risk  of  contracting  asbestos-related 
diseases.  EPA  is  concerned  that 
asbestos  fiber  emissions  from  the 
mining,  millings,  processing,  or 
distribution  of  asbestos  or  from  the  use, 
misuse,  or  disposal  of  asbestos- 
containing  products  might  cause 
significant  pollution  of  urban  air. 

It  is  difficult  to  estimate  the  number  of 
people  who  will  contract  asbestos- 
related  diseases  at  current  exposure 
levels.  Data  on  mortality  rates  are 
available  for  workers  who  are  exposed 
to  asbestos  fiber  levels  considerably 
higher  than  general  population 
exposures.  EPA  will  extrapolate  to 
predict  risks  for  the  general  population. 

EPA  is  conducting  this  regulatory 
program  because  the  agency  is  not 
convinced  that  existing  regulations  have 
adequately  protected  the  public.  These 
regulations  have  focused  on  limited 
aspects  of  the  asbestos  exposure 
problem,  such  as  worker  exposures  and 
air  emissions  from  manufacturing 
facilities  and  a  few  consumer  products. 
Regulation  under  the  Toxic  Substances 
Control  Act  (TSCA)  would  eliminate 
unreasonable  human  health  risks  from 
all  asbestos-related  activities. 

If  EPA  does  not  promulgate  a  rule  in 
this  area,  a  large  number  of  people 
might  die  from  asbestos-related  diseases 
each  year. 

Alternatives  Under  Consideration 

The  extent  of  EPA  action  will  depend 
on  the  seriousness  of  the  problem  and 
the  extent  to  which  other  Federal 
agencies  take  additional  actions  to 
reduce  risks,  EPA  is  considering  the 
following  alternative  actions:  (1) 
prohibiting  the  manufacture  and 
processing  of  asbestos  for  nonessential 
uses,  (2)  prohibiting  the  manufacture 
and  processing  of  asbestos  for  specific 
uses,  (3)  restricting  the  quantity  of  fibers 
which  may  be  mined  or  imported, 
allocating  quotas  to  businesses,  and 
allowing  industry  to  decide  which  uses 
will  be  restricted,  (4)  requiring  labeling 
of  asbestos-containing  products,  (5) 
regulating  under  laws  other  than  TSCA, 
and  (6)  not  regulating. 

EPA’s  choice  of  a  regulatory  program 
will  depend  on  the  seriousness  of  the 
risks  and  the  identification  of  the  major 
sources  of  exposure.  EPA  suspects  that 
much  of  the  asbestos  to  which  the  public 
is  exposed  comes  from  emissions 
caused  by  mining,  milling,  and 
processing  asbestos  fibers:  emissions 
resulting  from  the  use  of  asbestos- 
containing  products  may  not  be  as 
significant.  In  that  case,  EPA  would 
want  to  reduce  mining,  milling,  and 
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processing  risks  as  much  as  is 
reasonable  (option  [1]). 

If  mining,  milling,  and  processing 
present  unreasonable  risks,  it  would  not 
be  necessary  for  EPA  to  investigate 
emissions  from  all  individual  products  in 
order  to  regulate.  Calculating  exposures 
from  these  products  would  require  a 
herculean  effort  and  would  greatly  delay 
the  agency’s  ability  to  reduce  risk. 
Further,  regulating  only  selective  uses 
would  provide  considerably  less  public 
health  protection  than  a  more  inclusive 
rule.  Therefore,  EPA  is  unlikely  to 
choose  option  (2).  If  EPA  implements 
either  option  (1]  or  option  (2),  the  agency 
will  need  to  grant  exemptions  for 
essential  uses — those  uses  which 
produce  major  social  benefits  and  for 
which  substitutes  do  not  exist. 

Option  (3)  is  a  possible  substitute  for 
either  of  the  first  two  options.  Allocation 
of  quotas  could  be  a  very  difficult 
process  and  could  result  in  some 
inequities  within  industry.  Further,  at 
this  time  it  is  not  clear  that  the  economic 
impact  of  such  an  approach  would  be 
any  less  than  option  (1).  The  major 
advantage  of  option  (3)  over  option  (1)  is 
that  the  marketplace,  rather  than  EPA, 
would  decide  which  uses  of  asbestos 
should  continue. 

EPA  is  considering  imposing  a 
labeling  requirement  (option  [4])  either 
in  addition  to  or  in  lieu  of  other 
requirements.  A  labeling  rule  would 
na  v  e  considerably  less  economic  impact 
than  options  (1),  (2),  or  (3),  and  it  would 
also  provide  less  direct  protection  to 
public  health. 

Finally,  EPA  is  considering  either 
regulating  under  other  Federal  laws 
administered  by  EPA  or  not  regulating  in 
deference  to  other  Federal  agencies. 
Several  comments  on  the  ANPRM  (44 
FR  60056,  October  17, 1979)  indicated 
that  industry  does  not  consider  TSCA  to 
be  an  appropriate  authority  for 
regulating  asbestos  and  that  further  ~ 
Federal  regulation,  if  needed,  should  be 
implemented  under  other  laws, 
particularly  the  Occupational  Safety  and 
Health  Act.  EPA  is  not  currently 
convinced  that  if  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  lowers  its  workplace  standard 
to  0.1  fibers  per  cubic  centimeter,  (as  it 
has  announced  its  intention  to  do],  its 
action  will  sufficiently  protect  workers 
and  the  general  public.  EPA  will 
consider  the  impact  of  any  likely  future 
OSHA  action  on  its  evaluation  of  human 
health  risks  from  exposure  to  asbestos. 
Nevertheless,  in  spite  of  action  by 
OSHA,  EPA  may  find  that  it  is 
necessary  to  restrict  production  and 
importation  of  products  containing 
asbestos. 


Any  action  by  the  Consumer  Product 
Safety  Commission  (CPSCC)  would  not 
affect  production  of  industrial  asbestos- 
containing  products,  and  these 
production  processes  may  cause 
significant  fiber  emissions. 

A  combination  of  EPA  actions  under 
the  Clean  Air  Act,  Clean  Water  Act, 

Safe  Drinking  Water  Act,  the  Resource 
Conservation  and  Recovery  Act,  and 
other  laws  might  significantly  reduce 
asbestos-related  risks.  However,  the 
EPA  Administrator  might  find  that  it  is 
in  the  public’s  interest  to  regulate  under 
one  law  (TSCA)  than  several  laws, 
particularly  if  the  risk  reduction 
achievable  under  one  TSCA  rule  will  be 
the  same  as  or  greater  than  the 
combined  impact  of  several  regulations 
under  other  laws. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 
asbestos  workers;  and  manufacturing 
of  asbestos  substitutes. 

At  this  early  stage  of  development  of 
EPA’s  rule  it  is  impossible  to  estimate 
benefits  in  quantitative  terms. 

Regulation  will  decrease  the  incidence 
of  asbestosis  and  lung  cancer  in  the 
United  States,  thus  decreasing  the 
number  of  worker  days  lost  because  of 
worker  sickness,  increasing  space 
available  in  hospitals,  and  decreasing 
costs  due  to  illness  and  prematiu'e 
death. 

EPA  regulation  of  asbestos  should 
increase  demand  for  substitutes  such  as 
fiberglass,  ceramic  fibers,  polyvinyl 
chloride,  and  ductile  iron  pipe. 

Therefore,  manufacturers  and 
distributors  of  substitutes  should  benefit 
from  regulation. 

Sununary  of  Costs 

Sectors  Affected:  The  asbestos 
industry:  asbestos  mining, 
manufacturing  of  asbestos  products, 
wholesale  trade  (including  importing); 
importers,  and  users  of  asbestos 
products  and  substitute  products. 
Because  EPA  has  not  completed  its 
analysis  of  economic  effects,  cost 
estimates  are  not  available.  Asbestos 
mines  and  asbestos  processors  will  be 
forced  to  reduce  production,  and  many 
processors  will  be  forced  out  of  the 
asbestos  business.  EPA  plans  to  regulate 
in  a  maimer  which  will  allow  asbestos 
processors  time  to  convert  to 
substitutes.  Small  businesses  may  seek 
aid  from  the  Small  Business 
Administration  in  order  to  obtain  capital 
to  convert.  It  is  too  early  to  predict  the 
effect  of  regulation  on  employment.  EPA 
hopes  that  jobs  lost  from  the  asbestos 
industry  will  be  offset  by  job  gains  in 
substitute  industries.  Substitute 


products  generally  cost  more  than 
asbestos-containing  products,  and  these 
costs  will  be  passed  t>n  to  consumers. 

Related  Regulations  and  Actions 

•  Internal:  EPA  has  established 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  several 
asbestos  sources  under  the  Clean  Air 
Act,  42  U.S.C.  §  7401  et.  seq.  EPA  is 
developing  effluent  guidelines  regulating 
wastewater  discharges  of  asbestos 
under  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  §  1251  et.  seq.,  as 
amended  in  1972  and  1977.  It  is  also 
considering  additional  regulation  of 
asbestos  in  drinking  water  under  the 
Safe  Drinking  Water  Act,  42  U.S.C. 

§  3006  et  seq. 

The  agency  is  investigating  the 
development  of  a  rule  to  require  surveys 
to  determine  whether  asbestos  hazards 
are  present  in  public  schools  because  of 
deteriorating  insulation.  EPA  is  also 
considering  requiring  appropriate 
corrective  measures  where  it  finds 
hazards.  (See  44  FR  54676,  Sept.  20, 

1979).  Other  existing  asbestos  sources 
that  the  Agency  may  control  in  the 
future  include  public  buildings  where 
asbestos  was  used  as  an  insulation  or 
decorative  material  and  merchant  ships, 
where  asbestos  is  widely  used  as 
insulation. 

EPA  regulations  directed  specifically 
to  asbestos  are  found  in  40  CFR  Part  61 
(air)  and  Parts  129  and  427  (water). 

External:  EPA  and  CPSC  both 
published  ANPRMs  on  October  17, 1979 
in  the  Federal  Register  (44  FR  60053). 
These  ANPRMs  were  prefaced  by  a 
Joint  Statement  of  Cooperation  signed 
by  the  EPA  Administrator  and  CPSC 
Chairman.  The  statement  indicated  how 
the  two  agencies  will  cooperate  and 
direct  their  regulatory  efforts  to 
minimize  reporting  requirements  and 
other  burdens  on  industry,  and  to 
improve  overall  public  health.  EPA  is 
planning  to  promulgate  a  rule  under 
§  8(a)  of  TSCA  to  require  manufacturers 
and  processors  of  asbestos  fibers  to 
submit  economic  and  exposure 
information.  EPA  is  also  planning  to 
promulgate  a  rule  imder  §  8(d)  of  TSCA 
requiring  industry  to  submit  unpublished 
health  and  safety  studies  relating  to 
asbestos.  CPSC  is  planning  to  issue  a 
general  order  requiring  manufacturers 
and  private  labelers  of  some  categories 
of  consumer  products  to  submit 
information  on  the  use  of  asbestos  in 
those  products.  CPSC  will  not  require 
the  submission  of  information  already 
submitted  to  EPA. 

OSHA  plans  to  lower  its  workplace 
standard  for  asbestos  exposure  (8  hour 
time  weighted  average)  from  2f/cc 
(fibers  per  cubic  centimeter)  to  0.1  f/cc. 
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This  action  is  in  response  to  a 
recommendation  in  April,  1980  by  the 
joint  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH) — OSHA 
Asbestos  Work  Group  that  “a  new 
occupational  standard  be  promulgated 
which  is  designed  to  eliminate 
nonessential  asbestos  exposures,  and 
which  requires  the  substitution  of  less 
hazardous  and  suitable  alternatives 
where  they  exist.” 

CPSC— 16  CFR  Parts  1145, 1304,  and 
1305;  OSHA  29  CFR  Part  1910;  FDA— 21 
CFR  Parts  121, 128, 133,  and  191;  DOT— 
49  CFR  Parts  170-189;  MHSA— 30  CFR 
55,  56,  57,  and  71. 

Active  Government  Collaboration 

To  maximize  the  effectiveness  of  this 
proposed  rule,  EPA  is  coordinating 
either  directly  or  through  the 
Interagency  Regulatory  Liaison  Group 
(IRLG)  with  the  Occupational  Safety 
and  Health  Administration  (OSHA),  the 
Consumer  Product  Safety  Commission 
(CPSC),  the  Food  and  Drug 
Administration  (FDA),  the  Mine  Safety 
and  Health  Administration  (MSHA),  and 
the  Department  of  Transportation 
(DOT). 

Timetable 

NPRM — winter  1980-81 

Public  Comment  Period — 120  days 

following  NPRM 

Public  Hearings — during  public 

comment  period 

Final  Rule — 1982 

Final  Rule  effective — 1980s,  possibly 
staggered,  depending  on  the  scope  of 
the  rule 

Regulatory  analysis — EPA  will 
prepare  a  regulatory  analysis  in 
accordance  with  E.0. 12044 

Available  Documents 

ANPRM  for  Asbestos-Containing 
Materials  in  School  Buildings — 44  FR 
54676.  September  20, 1979.  ANPRM  for 
Commercial  and  Industrial  Use  of 
Asbestos  Fibers,  44  FR  60056,  October 
17, 1979.  (Comment  period  extended,  44 
FR  73127,  December  17, 1979.) 

Agency  Contact: 

John  B.  Ritch,  ]r..  Director 
Industry  Assistance  Office  (TS-799) 
Environmental  Protection  Agency 
401  M  Street,  S.W. 

Washington,  D.C.  20460 
(800)  424-9065  (toll-free) 

In  the  Washington,  D.C.  area:  (202) 
554-1404 


EPA-OPTS 

Test  Rule  for  Chemical  Substances 
and  Mixtures— Chioromethane  and 
Chlorinated  Benzenes  (40  CFR  Part 
771) 

Legal  Authority 

Toxic  Substances  Control  Act,  §  §  4 
and  26  (15  U.S.C.  §  |  2603  and  2625). 

Reason  for  Including  This  Entry 

The  Environmental  Protection  Agency 
(EPA)  thinks  this  rule  is  important 
because  we  need  data  to  assess  the  risk 
of  injury  to  human  health  caused  by 
exposure  to  the  chemicals 
chioromethane  and  chlorinated 
benzenes.  This  rule  is  also  significant 
because  it  is  the  first  rule  the  Agency 
has  proposed  under  §  4  of  the  Toxic 
Substances  Control  Act  (TSCA)  which 
will  require  manufacturers  and 
processors  of  chemical  substances  to 
perform  testing  to  assess  the  health 
effects  of  toxic  substances. 

Statement  of  Problem 

Section  4  of  TSCA  gives  the 
Environmental  Protection  Agency  the 
authority  to  require  that  manufacturers 
and/or  processors  of  chemicals  test 
these  chemicals  for  possible  adverse 
effects  on  human  health  or  the 
environment.  To  implement  §  4,  we  are 
in  the  process  of  developing,  proposing, 
and  promulgating  test  standards  and 
test  rules.  A  test  standard  is  a 
description  of  the  scientific  methodology 
and  analysis  to  be  used  in  testing  for  an 
effect.  A  test  rule  is  a  regulation 
requiring  manufacturers  and  processors 
of  specific  chemicals  to  test  these 
substances  for  certain  effects  according 
to  appropriate  test  standards.  The 
agency  establishes  a  reasonable 
timetable  in  which  industry  must 
complete  the  development  of  the  test 
data. 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  (ITC)  to 
make  recommendations  to  the  EPA 
Administrator,  in  the  form  of  a  list, 
regarding  chemical  substances  that 
should  receive  priority  consideration  in 
the  agency’s  development  of  test  rules. 
For  the  most  part,  chemicals  to  be 
included  in  test  rules  come  from  the 
semiannual  recommendations  made  by 
the  ITC.  The  committee’s  eight  members 
represent  the  Council  on  Environmental 
Quality,  the  Department  of  Commerce, 
the  Environmental  Protection  Agency, 
the  National  Science  Foundation,  the 
National  Institute  of  Environmental 
Health  Sciences,  the  National  Institute 
of  Occupational  Safety  and  Health,  the 
National  Cancer  Institute,  and  the 


Occupational  Safety  and  Health 
Administration. 

The  ITC,  in  its  Initial  Report  (42  FR 
55026,  October  12, 1977),  recommended 
that  chioromethane  be  tested  for 
carcinogenicity,  mutagenicity, 
teratogenicity,  and  other  chronic  effects, 
and  emphasized  its  concern  about 
chloromethane’s  effects  on  the  central 
nervous  system,  liver,  kidney,  bone 
marrow,  and  the  cardiovascular  system. 

We  have  completed  our  analysis  of  . 
data  on  the  health  effects  of  and  levels 
of  exposure  to  chioromethane. 
Approximately  300  to  500  million  pounds 
of  choromethane  are  manufactured 
annually  in  the  United  States.  We 
believe  that  the  level  of  human  exposure 
to  chioromethane  during  manufacturing 
and  processing  may  pose  unreasonable 
risk  to  human  health.  Our  analysis  of 
studies  showing  gene  mutations  in 
bacteria,  chromosomal  changes  in  plant 
cells,  neurotoxicity,  birth  defects, 
embryo  and  fetal  toxicity  in  test 
animals,  and  other  data  indicate  that 
exposure  to  chioromethane  may  cause 
cancer  and  structural  birth  defects  in 
humans.  Because  of  these  findings  and 
the  estimated  levels  of  human  exposure, 
we  are  proposing  requirements  for 
industry  to  test  for  the  health  effects  of 
chioromethane  in  our  first  test  rule. 

Monochlorobenzene  and 
dichlorobenzene  were  also  contained  in 
the  ITC’s  initial  report.  The  ITC 
recommended  the  development  of  rules 
that  would  require  industry  to  test  these 
chlorinated  benzenes  for  potential  to 
cause  cancer,  gene  mutation  and 
chromosomal  aberration,  structural  birth 
defects,  and  other  chronic 
environmental  effects,  and  also 
recommended  requiring  an 
epidemiological  study.  The  ITC’s  third 
report  (43  FR  50630,  October  30, 1978) 
added  the  higher  chlorinated  benzenes, 
(tri-,  tetra-,  and  penta-),  to  the  priority 
list  and  recommended  testing 
requirements  for  the  same  effects. 

Our  investigation  of  the  chlorinated 
benzenes  indicates  that  the  annual 
domestic  production  volume  ranged 
from  over  one  million  pounds  of 
pentachlorobenzene  to  325  million 
pounds  of  monochlorobenzene. 

Exposure  to  the  liquid  chlorobenzenes  is 
due  to  their  use  as  a  functional  fluid  in 
transformers,  process  solvents,  solvents 
in  formulated  products,  and  synthetic 
intermediates,  while  exposure  to  the 
solid  forms  results  from  their  use  as 
synthetic  intermediates  and  pesticides. 
Workers  are  exposed  to  chlorinated 
benzenes  during  manufacture, 
processing,  and  use,  consumers  are 
exposed  to  certain  chlorobenzenes  in 
their  use,  and  the  general  population 
may  be  exposed  from  environmental 
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concentrations  resulting  from 
manufacture,  processing,  use,  and 
disposal  of  the  substances. 

Our  analysis  shows  that  exposure  to 
the  chlorinated  benzenes  may  present 
an  unreasonable  risk  of  cancer, 
structural  birth  defects,  ^md 
reproductive  and  subchronic/ chronic 
effects.  These  conclusions  are  based  on 
(1)  their  chemical  structural  similarity  to 
known  carcinogens  and  teratogens;  (2) 
the  tumor  promoting  activities  of 
chlorinated  benzene  metabolites;  and  (3) 
studies  showing,  among  other  things, 
mutagenic  effects,  birth  defects,  embryo- 
and  fetotoxic  responses,  and 
reproductive  effects  in  animals;  and  (4) 
reports  of  adverse  effects  on  human 
livers  and  blood  production.  Because  of 
these  findings  and  the  potential  for 
human  exposure,  we  are  proposing 
health  effects  testing  requirements  for 
the  chlorobenzenes  in  the  first  test  rule. 

Alternatives  Under  Consideration 

The  alternatives  available  to  us  are 
quite  limited.  Under  TSCA,  if  EPA  finds 
that  {!)  a  chemical  may  present  an 
unreasonable  risk  of  injury  to  human 
health  or-the  environment,  or  a  chemical 
may  enter  the  environment  in 
substantial  quantities  or  result  in 
significant  human  exposure,  and  (2) 
there  are  insufficient  data  or  experience 
to  characterize  its  effects  on  health  or 
the  environment,  and  (3)  testing  is 
necessary  to  develop  such  data,  we 
must  require  industry  to  conduct  testing 
and  there  is  no  alternative  to  issuing  a 
test  rule.  However,  we  will  encourage 
industry  to  begin  testing  of  a  chemical 
before  a  test  rule  is  proposed.  If  such 
testing  is  satisfactory,  it  could  obviate 
the  need  for  a  test  rule. 

Another  alternative  is  to  conduct 
testing  in  governmental  facilities  or 
under  contract  to  the  government.  We 
will  take  this  approach  where  it  would 
be  inappropriate  or  infeasible  to  require 
testing  by  the  chemical  industry,  but 
heavy  reliance  on  this  approach  would 
be  in  direct  conflict  with  TSCA,  which 
states  that  the  development  of  data  on 
health  and  environmental  effects 
“should  be  the  responsibility  of  those 
who  manufacture  and  those  who 
process  chemical  substances  and 
mixtures.”  * 

Summary  of  BeneHts 

Sectors  Affected:  Workers  in 

establishments  manufacturing 

chloromethane  and  chlorinated 

benzenes;  users  of  these  chemicals; 

and  the  general  public. 

The  data  generated  from  the  testing 
required  by  this  rule  would  permit  EPA 
to  assess  the  risk  to  human  health  of 


manufacturing,  processing,  and  use  of 
chloromethane  and  the  manufacturing, 
processing,  use,  and  disposal  of  the 
chlorinated  benzenes.  If  the  Agency 
finds  this  risk  to  be  unreasonable,  it  may 
take  action  to  reduce  human  exposure 
under  one  of  its  authorities  or 
recommend  regulation  by  another 
agency  such  as  OSHA.  The  testing 
required  by  this  rule  could  potentially 
benefit  the  workers  who  manufacture  or 
process  these  chemicals,  the  consumers 
of  these  chemicals,  and  the  general 
public. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
chlorinated  benzenes,  including  some 
manufacturers  and  processors  of 
industrial  solvents,  dyes,  organic 
intermediates,  pesticides,  and  solvent¬ 
carrying  chemicals;  and 
manufacturing  of  chloromethane, 
including  manufacturers  and 
processors  of  some  silicone  products, 
chlorinated  hydrocarbons,  butyl 
rubber  products,  herbicides,  and 
lubricating  greases  and  oils. 

The  costs  of  complying  with  these 
rules  is  estimated  to  be  $0.8  million  for 
manufacturers  and  processors  of 
chloromethane  and  $2.4  million  for  the 
manufacturers  and  processors  of  the 
chlorinated  benzenes. 

Related  Regulations  and  Actions 

Internal:  We  proposed  health  effects 
test  standards  for  various  effects  on 
May  9. 1979  (44  FR  27334)  and  July  26. 
1979  (44  FR  44054)  and  standards  for 
Good  Laboratory  Practices  for  Health 
Effects  on  May  9, 1979  (44  FR  27362). 

We  also  published  a  proposed  rule 
under  TSCA  §  8(d)  that  would  require 
persons  to  submit  all  unpublished  health 
and  safety  studies  concerning  all 
chemicals  recommended  for  testing  by 
the  Interagency  Testing  Committee  (44 
FR  77470.  December  31, 1979). 

We  are  planning  to  publish  a 
Proposed  Statement  of  Exemption  Policy 
and  Procedure  relating  to  the  granting  of 
exemptions  from  §  4  testing. 

We  are  also  planning  to  announce  our 
tentative  decision  not  to  require  health 
effects  testing  for  acrylamide,  a 
compound  suspected  of  entering  surface 
water  and  ground  water  through  its  use 
as  a  chemical  grout,  a  wastewater 
treatment  chemical  and  other  industrial 
applications.  This  conclusion  is  based 
on  animal  studies  that  demonstrate  the 
consistent  induction  of  nervous  system 
disorders  at  very  low  exposure  levels, 
and  we  believe  that  any  further 
information  gained  through  testing 
would  not  affect  regulatory  actions 
designed  to  reduce  human  exposure  to 


acrylamide.  Acrylamide  was  included  in 
the  ITC’s  second  list  of  chemicals  (43  FR 
16684,  April  19, 1978)  to  be  considered 
by  EPA  for  test  rule  development. 

External:  Under  the  aegis  of  the 
Interagency  Regulatory  Liaison  Group, 
the  EPA.  the  Food  and  Drug 
Administration,  the  Occupational  Safety 
and  Health  Administration,  and  the 
Consumer  Product  Safety  Commission 
are  jointly  developing  guidelines 
describing  test  methods  that  will  meet 
all  four  agencies’  needs. 

Active  Government  Collaboration 

Other  Federal  agencies  that  have  been 
or  will  be  consulted  include  the  Food 
and  Drug  Administration,  Consumer 
Product  Safety  Commission. 

Occupational  Safety  and  Health 
Administration,  National  Cancer 
Institute,  and  National  Institute  of 
Environmental  Health  Sciences. 

Timetable 

NPRM — June  1980 

Public  Hearings  on  NPRM — third 

quarter,  FY  1980 

Publication  of  final  rule — fourth 

quarter,  FY  1981 

Available  Documents 

Proposed  Health  Effects  Test 
Standards  for  Toxic  Substances  Control 
Act  Test  Rules;  Proposed  Good 
Laboratory  Practice  Standards  for 
Health  Effects.  44  FR  44054,  July  26. 1979 
Proposed  Health  Effects  Test 
Standards  for  Toxic  Substances  Control 
Act  Test  Rules.  44  FR  27334,  May  9, 1979 
The  Interagency  Testing  Committee 
established  under  TSCA  has  issued  four 
reports  making  recommendations  on 
chemicals  to  be  covered  by  TSCA 
testing  rules: 

First  Report:  42  FR  55026,  October  12. 
1977 

Second  Report:  43  FR  16684.  April  19, 
1978.  OTS  Docket  040004 
Third  Report:  43  FR  50630,  October  30. 

1978.  OTS  Docket  040005 

Fourth  Report:  44  FR  31866,  June  1, 

1979.  OTS  Docket  410001 

Fifth  Report:  44  FR  70664,  December  7, 
1979.  OTS  Docket  410001 

Agency  Contact 

John  Ritch 

Industry  Assistance  Office  (TS-799) 
Office  of  Pesticides  and  Toxic 
Substances 

Environmental  Protection  Agency 
401  M  Street,  S.W.  Washington,  D.C.  t 
20460 

(202) 755-4894 
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EPA— OFFICE  OF  WATER  AND  WASTE 
MANAGEMENT 

Control  of  Organic  Chemicals  in 
Drinking  Water  (40  C.F.R.  Part  141) 

Legal  Authority 

The  Safe  Drinking  Water  Act,  as 
amended,  §  1412,  42  U.S.C.  §  300(f)  et 
seq. 

Reason  for  Including  This  Entry 

This  regulation  is  likely  to  impose 
costs  of  over  $100  million  on  the 
economy. 

Statement  of  Problem 

Recent  technological  developments  in 
sophisticated  analytical  measurement 
techniques  have  resulted  in  the 
identification  of  numerous  organic 
contaminants  in  drinking  water  that 
may  pose  a  health  risk  to  consumers.  On 
November  29, 1979,  EPA  published 
regulations  designed  to  control  one  class 
of  these  organic  chemicals,  the 
trihalomethanes  (THMs).  Future 
measures  to  control  organic  chemicals  in 
drinking  water  are  proceeding  through 
two  related  approaches: 

(1)  Treatment  Technique  Requirement 
for  the  Control  of  Synthetic  Organic 
Chemicals — to  be  reproposed  late  1980 
to  early  1981. 

(2)  Control  of  volatile  organics  in 
drinking  water,  to  be  proposed  late 
Summer  1980. 

(1)  Treatment  technique  requirement: 
Synthetic  Organic  Chemicals. 

Synthetic  organic  chemicals  are 
chemicals  which  enter  sources  of 
drinking  water  as  a  result  of  industrial 
discharges,  spills,  sewage  discharge,  and 
urban  and  rural  rainwater  runoff 
(nonpoint  sources).  Some  of  these 
organic  chemicals  are  either  known  or 
suspected  carcinogens.  The  list  of 
synthetic  organic  chemical 
contaminants  that  have  been  found  at 
least  once  in  drinking  water  has  grown 
to  over  900.  Because  of  the  technical 
infeasibility  of  controlling  every 
synthetic  organic  contaminant 
individually  by  setting  a  Maximum 
Contaminant  Level,  (MCL),  EPA  has 
determined  that  control  of  a  broad 
spectrum  of  organic  chemicals  by  a 
treatment  technique  (granular  activated 
carbon  [GAC])  or  equivalent  technology 
would  be  appropriate  in  certain 
locations  where  substantial  risk  of 
contamination  exists.  The  intent  of  these 
regulations  is  to  improve  the  quality  of 
drinking  water  at  the  tap  and  reduce  the 
health  risk  to  the  public  from  long-term 
exposures  to  synthetic  organic 
chemicals  in  drinking  water.  This 
proposal  would  amend  EPA’s  National 


Interim  Primary  Drinking  Water 
Regulations,  or  equivalent  regulations 
adopted  by  the  States,  which  apply  to 
all  public  water  systems  in  the  United 
States. 

Alternatives  Under  Consideration 

The  alternatives  being  considered 
include  requirements  for  community 
water  systems  to  install  GAC,  or  its 
equivalent,  if  they  serve  more  than 
10,000  people  and  use  sources  of 
drinking  water  which  are  vulnerable  to 
contamination  by  synthetic  organic 
chemicals.  The  reproposed  regulations 
will  consider,  among  other  possibilities, 
changes  in  the  application  of  the  GAC 
technology,  in  that  the  GAC  requirement 
might  be  achieved  by  replacing  sand 
with  GAC  in  existing  filter  beds,  and  the 
frequency  of  reactivation  (removal  of 
adsorbed  organic  chemicals  from  the 
GAC)  of  the  GAC  would  be  specified  in 
the  regulations.  Frequencies  for 
reactivation  of  the  GAC  under 
consideration  range  from  six  months  to 
one  year. 

Since  the  original  proposal,  criteria  for 
determining  which  public  water  systems 
are  vulnerable  to  contamination  by 
synthetic  organic  chemicals  have  been 
re-evaluated  and  the  reproposed 
regulations  may  specify  rivers  or  stream 
segments  that  are  considered  to  be 
subject  to  such  contamination.  These 
water  sources  will  be  chosen  through  an 
evaluation  of  the  number  and  type  of 
industrial/municipal  discharges 
upstream  of  drinking  water  intakes,  an 
estimate  of  the  transportation  of 
industrial  and  agricultural  chemicals  on 
the  water  way  and  the  potential 
contamination  by  non-point  sources 
(e.g.,  urban  runoff). 

Summary  of  BeneBts 

Sectors  Affected:  The  general  public; 
municipally  and  privately  owned 
water  supply  systems;  and  all  other 
segments  of  the  water  supply  industry, 
including  consulting,  sanitary 
engineers,  analytical  chemists, 
equipment  manufacturing,  and 
wholesale  and  retail  trade. 

The  reproposed  treatment  technique 
for  control  of  synthetic  organic 
chemicals  will  provide  protection  to  a 
larger  population  at  a  lower  per  capita 
cost  (upwards  of  80  percent  of  the 
American  population  at  a  per  capita 
cost  of  $2.60  to  $7.10)  than  would  the 
original  (1979)  proposal  (52  percent  of 
the  population  and  $7.10  to  $26.10, 
respectively).  The  reproposed  technique 
provides  broad  spectrum  protection 
from  synthetic  organic  contaminants 
and  could  be  implemented  two  to  three 
years  earlier  than  the  original  proposal. 


Summary  of  Costs 

Sectors  Affected:  Municipally  and 
privately  owned  v^rater  supply 
systems;  users  of  GAC  treated  water; 
and  State  and  local  governments. 

The  estimated  total  national  capital 
cost  to  implement  this  reproposal  is  $333 
million  over  three  years  (in  1980 
dollars).  We  estimate  that  such 
expenditures  will  increase  local  water 
rates  by  approximately  $5  per  year  per 
family  of  three  in  those  communities 
whose  water  supply  system  would 
install  GAC  facilities. 

Related  Regulations  and  Actions 

Internal:  All  EPA  regulations  that 
affect  control  of  chemical  contamination 
of  water  would  be  indirectly  related, 
including:  Effluent  Guidelines,  National 
Pollution  Discharge  Elimination  System, 
and  Water  Quality  Criteria. 

External:  State  programs  would  deal 
with  decisions  on  variances  and 
exemptions  from  the  regulations,  and 
would  provide  technical  assistance  to 
public  water  systems  making  changes  in 
their  treatment  processes. 

Active  Government  Collaboration 

Supporting  documentation  for  the 
health  basis  of  the  proposed  regulation 
requires  information-sharing  with  the 
National  Cancer  Institute,  National 
Institute  of  Environmental  Health 
Sciences,  Consumer  Products  Safety 
Commission,  Occupational  Safety  and 
Health  Administration,  and  the  Food 
and  Drug  Administration.  Also,  we  have 
gained  data  supporting  development  of 
criteria  to  determine  if  public  water 
systems  are  vulnerable  to  contamination 
by  synthetic  organic  chemicals  through 
cooperation  with  the  Coast  Guard,  and 
Departments  of  Transportation  and 
Commerce. 

Timetable 

Reproposed  NPRM — late  1980  to  early 
1981 

Public  hearings  (to  be  announced) — 

Spring  1981 

Final  Rule — late  1981 

Available  Documents 

ANPRM— 41  FR  28991,  July  14, 1976 
“Drinking  Water  and  Health,” 
National  Academy  of  Sciences,  1977 
“National  Organics  Reconnaissance 
Survey,”  EPA,  Municipal  Environmental 
Research  Laboratory,  1975 
“National  Organics  Monitoring 
Survey,”  EPA,  Office  of  Drinking  Water. 

“Statement  of  Basis  and  Purpose  for 
an  Amendment  to  the  National  Interim 
Primary  Drinking  Water  Regulations  on 
a  Treatment  Technique  for  Synthetic 
Organic  Chemicals,”  EPA,  Office  of 
Drinking  Water,  1977 
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"Economic  Analysis  of  Proposed 
Regulations  on  Organic  Contaminants  in 
Drinking  Water,”  EPA,  Office  of 
Drinking  Water,  1977 

“Draft  Interim  Treatment  Guide  for 
the  Control  of  Synthetic  Organic 
Contaminants  in  Drinking  Water  Using 
Granular  Activated  Carbon,”  EPA, 
Municipal  Environmental  Research 
Laboratory,  1978 

.  “Revised  Economic  Impact  Analysis 
of  Proposed  Regulations  on  Organic 
Contaminants  in  Drinking  Water,”  EPA. 
Office  of  Drinking  Water,  1978 
“Operational  Aspects  of  Granular 
Activated  Carbon  Adsorption 
Treatment,”  EPA,  Municipal 
Environmental  Research  Laboratory, 

1978 

NPRM— 43  FR  5766,  February  9, 1978 
National  Academy  of  Sciences  Study 
on  Granular  Activated  Carbon,  1979 

Agency  Contact: 

Joseph  A.  Cotruvo,  Ph.  D.,  Director 
Criteria  and  Standards  Division 
Office  of  Drinking  Water  (WH-550) 
Environmental  Protection  Agency 
Washington,  D.C.  20460 
(202)  472-5016 

11.  Control  of  Volatile  Organics  in 
Drinking  Water 

Recent  information  indicates  that  a 
number  of  volatile  organic  chemicals 
exist  in  both  raw  and  finished  drinking 
waters,  particularly  in  ground  water 
supplies  which  have  been  contaminated 
by  improper  waste  disposal  practices. 
Accordingly,  revisions  to  the  existing 
-  NIPDWR  will  be  proposed  to  include 
MCLs  for  certain  volatile  organic 
chemicals.  At  this  time,  contamination 
of  drinking  water  by  the  volatile 
organics  has  been  found  to  be  most 
serious  in  ground  waters  in  urbanized 
and  industrial  areas.  The  levels  of 
occurrence,  coupled  with  the  suspected 
carcinogenicity  and  toxicity  of  several 
identified  compounds,  appear  to  support 
the  setting  of  MCLs  for  several  of  the 
following  compounds: 

•  Trichloroethylene 

•  Carbon  tetrachloride 

•  Tetrachloroethylene 

•  1,2-Dichloroethane 

•  1,1,1-Trichloroethane 

•  1,1-Dichloroethane 

•  Dichloroethylenes  (3) 

•  Methylene  chloride 

•  -Vinyl  chloride 

If  EPA  takes  no  action  with  regard  to 
the  above  chemicals,  a  possible  health 
risk  to  the  public  will  continue  to  exist 
and  the  overall  quality  of  drinking  water 
will  be  suspect  in  those  ground  water 
areas. 


Alternatives  Under  Consideration 

Specific  options  are  being  developed 
and  alternatives  will  be  separately 
evaluated  for  each  contaminant.  MCLs 
will  be  proposed  only  after  careful 
evaluation  of  the  best  available 
evidence  in  the  areas  of  epidemiology, 
toxicology,  analytical  methods,  quality 
assurance,  monitoring  requirements, 
feasibility  and  efficiency  of  competing 
treatment  methods,  and  economic 
impacts.  MCLs  are  now  being  developed 
for  the  following  compounds: 
trichloroethylene,  carbon  tetrachloride, 
tetrachloroethylene,  1,2-dichloroethane, 
1,1,1-trichloroethane,  and  vinyl  chloride. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public; 
municipally  and  privately  owned 
water  supply  systems:  and  all  other 
segments  of  the  water  supply  industry, 
including  consulting  sanitary 
engineers,  analytical  chemists, 
equipment  manufacturering,  and 
wholesale  and  retail  trade. 

These  MCLs  will  have  their  greatest 
impact  on  small  water  supply  systems 
which  currently  employ  little  or  no 
treatment.  The  public  served  by  such 
systems  will,  in  particular,  realize  the 
benefits  of  this  proposal.  The  water 
supply  industry  will  benefit  from 
increased  demand  for  their  service.  It  is 
impossible  at  this  time  to  assign  direct 
monetary  values  to  the  benefits  to  be 
realized  under  this  proposal.  Such 
benefits  include  a  lessening  of  public 
exposure  to  toxic  substances  in  drinking 
water  and  a  consequent  safeguarding  of 
public  health. 

Summary  of  Costs 

Sectors  Affected:  The  general  public: 
State  and  local  governments;  and 
municipally  and  privately  owned 
water  supply  systems. 

The  public  in  general  will  be  the 
.principal  group  affected  by  this 
proposal,  as  the  users  will  undoubtedly 
bear  the  costs  of  any  necessary 
modifications  to  their  water  supply 
systems.  This  will  particularly  be  true 
for  users  of  small  water  supply  systems 
which  currently  employ  little  or  no 
treatment.  No  estimates  of  the  economic 
impact  are  available  at  this  time. 

Related  Regulations  and  Actions 

Internal:  All  EPA  regulations  that 
affect  control  of  chemical  contaminants 
of  water  are  indirectly  related, 
including:  Effluent  Guidelines,  National 
Pollution  Discharge  Elimination  System, 
and  Water  Quality  Criteria  and 
Hazardous  Waste  Disposal  Controls. 

External:  State  programs  would  be 
expected  to  deal  with  decisions  on 


variances  and  exemptions  from  the 
regulations  and  to  provide  technical 
assistance  to  public  water  systems 
making  changes  in  their  treatment 
processes. 

Active  Government  Collaboration 

Supporting  documentation  for  the 
health  basis  of  any  proposed  regulation 
requires  information-sharing  with  the 
National  Cancer  Institute,  National 
Institute  of  Environmental  Health 
Sciences,  Consumer  Products  Safety 
Commission,  and  the  Food  and  Drug 
Administration.  In  addition,  the 
National  Academy  of  Sciences  and  the 
National  Drinking  Water  Advisory 
Council  will  be  consulted  during  the 
MCL  development. 

Timetable 

Proposed  Rule — late  Summer  1980 
Public  hearing  (to  be  announced] — 
late  Fall  1980 
Final  Rule — Summer  1981 

Available  Documents 

“National  Organics  Reconnaissance 
Survey,”  EPA,  Municipal  Environmental 
Research  Laboratory,  1975. 

“National  Organics  Monitoring 
Survey,”  EPA,  Office  of  Drinking  Water. 

“Interim  Treatment  Guide  for 
Controlling  Organic  Contaminants  in 
Drinking  Water  Using  Granular 
Activated  Carbon,”  EPA.  Municipal 
Environmental  Research  Laboratory, 
January,  1978. 

“Occurrence  of  Volatiles  in  Drinking 
Water,”  EPA,  Office  of  Drinking  Water, 
Criteria  and  Standards  Division.  March 
1980. 

Agency  contact: 

Joseph  Cotruvo,  Director 
Criteria  and  Standards  Division 
Office  of  Drinking  Water  (WH-550) 
Environmental  Protection  Agency 
Washington,  D.C.  20460 
(202)  472-5016 

EPA-OWWM 

Hazardous  Waste  Regulations:  Core 
Regulations  to  Control  Hazardous 
Solid  Waste  From  Generation  to  Final 
Disposal.  (40  CFR  Parts  260, 261, 262, 
264,  265,  and  266) 

Legal  Authority 

Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended, 

§§  3001,  3002  and  3004,  42  U.S.C.  §  6921, 
§  6922  and  §  6924. 

Reason  for  Including  This  Entry 

These  regulations  are  important 
because  they  will  initiate,  for  the  first 
time  on  a  national  level,  management  of 


37002 


Federal  Register  /  Vol.  45.  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


hazardous  solid  waste  from  generation 
to  final  disposal. 

Statement  of  Problem 

The  Environmental  Protection  Agency 
(EPA)  estimates  that  more  than  54 
million  metric  tons  of  hazardous  waste 
is  generated  annually  in  the  United 
States.  Hazardous  waste  includes  toxic 
chemicals,  pesticides,  acids,  caustics, 
flammables,  and  explosives.  Of  this 
hazardous  waste,  EPA  estimates  that  90 
percent  is  managed  by  practices  that 
will  not  meet  these  proposed  new 
Federal  standards.  A  variety  of  health 
and  environmental  damages  result  from 
improper  management  practices,  the 
most  frequent  of  which  are  direct 
contact  with  toxic  waste;  fire  and 
explosions;  groundwater  contamination 
by  leachate;  surface  water 
contamination  through  runoff  or 
ov  erflow;  air  pollution  by  open  burning, 
evaporation  and  wind  erosion;  and 
poisoning  through  the  food  chain.  The 
amount  of  hazardous  waste  will 
increase  by  30  percent  in  the  next 
decade,  primarily  because  other 
environmental  laws  have  curtailed 
emissions  into  the  air,  waterways  and 
oceans. 

EPA  has  information  on  more  than  400 
cases  of  damage  to  human  health  or  the 
environment  caused  by  improper 
hazardous  waste  management.  One 
such  case.  Love  Canal  in  Niagara  Falls, 
New  York,  resulted  in  the  evacuation  of 
239  local  families.  The  cost  to  the  State 
and  Federal  governments  is  estimated  at 
about  $.'!6  million  for  clean  up,  relocating 
residents,  health  and  environmental 
testing  services,  and  other  associated 
expenses.  This  does  not  include  the  cost 
of  secondary  consequences,  such  as 
possible  increases  in  birth  defects, 
miscarriages,  and  hepatic  and 
respiratory  disorders.  With  as  many  as 
30,000  hazardous  waste  disposal  sites 
posing  potential  public  health  and 
environmental  threats,  hundreds  of 
millions  of  dollars  in  damages  and 
remedial  costs  could  result  if  the 
problem  is  left  unattended. 

Alternatives  Under  Consideration 

We  studied  a  number  of  alternatives 
prior  to  this  proposed  rulemaking  and, 
also,  as  a  result  of  public  comment  and 
new  information,  during  the 
development  of  the  final  regulations.  We 
are  considering  a  number  of  significant 
changes  to  the  regulations  that  may 
require  reproposal,  partial  promulgation, 
or  promulgation  of  interim  final  rules  for 
§  §  3001  and  3004.  In  the  preamble  to  the 
final  rules,  EPA  will  discuss  in  detail  the 
alternatives  considered  and  the  reasons 
for  their  selection  or  rejection. 


The  proposed  regulations  provide  two 
mechanisms  for  determining  if  a  waste 
is  hazardous;  (1)  a  set  of  characteristics 
and  (2)  a  list  of  specific  wastes.  The 
proposed  regulations  include  four 
(ignitable,  corrosive,  reactive,  and  toxic) 
of  eight  characteristics  originally 
considered.  Because  test  methods  are 
not  fully  developed  or  validated  for  the 
other  four  characteristics  (radioactive, 
infectious,  phytotoxic,  and  teratogenic 
and  mutagenic),  we  excluded  these 
characteristics. 

The  proposed  regulations  exclude 
hazardous  waste  generated  by 
households,  farmers,  retail 
establishments,  and  others  who 
generate  less  than  100  kilograms  per 
month.  This  exclusion  assumes  that 
small  amounts  of  hazardous  waste  will 
be  disposed  of  in  land  disposal  facilities 
approved  under  Subtitle  D  of  the 
Resource  Conservation  and  P.ecovery 
Act  (RCRA)  of  1976  and,  therefore,  will 
not  pose  a  hazard  to  human  health  or 
the  environment.  We  are  considering 
whether  or  not  we  should  increase  or 
decrease  the  size  of  the  small-generator 
exemption  prior  to  promulgation  of  the 
regulations. 

There  are  several  reasons  which  will 
affect  what  these  regulations  will  cover; 
the  number  of  wastes  we  define  as 
hazardous;  the  definition  of  “small”  if 
we  exempt  small  generators  from 
regulation;  and  the  number  of  wastes  we 
define  as  “special  wastes.”  The  special 
waste  category,  as  proposed,  defers 
most  treatment,  storage,  and  disposal 
standards  for  certain  wastes  of  high 
volume  but  low  hazard,  such  as  those 
produced  by  utilities,  mining,  oil  and  gas 
drilling,  and  cement  kiln  operations. 

'  Eliminating  the  special  waste  category 
is  a  regulatory  choice.  In  addition, 
candidate  special  wastes  may  be  altered 
as  the  result  of  proposed  Congressional 
amendments  to  the  pending  RCRA 
reauthorization  bills.  These  amendments 
will  address  special  wastes  (either  by 
deferral  or  exemption),  such  as  utility 
wastes;  solid  waste  from  the  extraction, 
beneficiation,  and  processing  of  ores 
and  minerals,  including  phosphate  rock 
and  uranium  ore;  and  cement  kiln  dust 
waste. 

Time-phasing  the  implementation  of 
the  regulations  could  help  reduce  the 
potential  burden  on  environmentally 
acceptable  disposal  sites.  Disposal 
capacity  is  currently  limited  and 
generators  may  be  unable  to  find 
adequate  disposal  facilities.  Public 
opposition  to  siting  may  delay  the 
development  of  additional  landfill 
capacity.  The  phasing  approach  could 
help  assure  that  the  most  serious 
environmental  problems  are  addressed 
first  if  a  degree  of  hazard  approach  is 


used.  We  designed  all  alternatives  under 
consideration  to  make  efficient  use  of 
limited  disposal  capacity. 

Delineating  degrees  of  hazard  is 
difficult,  and  was  not  reflected  in  the 
proposed  waste  classification 
regulations.  A  risk-oriented  hazard 
system  for  regulations  affecting 
treatment,  storage,  and  disposal 
facilities  could  tailor  design  and 
operating  standards  to  cofrespond  to  the 
character  and  hazard  of  the  wastes. 
However,  the  risk  of  a  particular  waste 
in  a  particular  location  depends  as  much 
on  the  management  situation  as  on  the 
inherent  hazard  of  the  waste.  Myriad 
combinations  of  wastes,  site-specific 
designs,  and  operating  conditions  make 
regulations  based  on  this  approach 
extremely  difficult  and  presumptive.  The 
regulations,  as  proposed,  reflect  the 
similar  management  needs  of  most 
hazardous  wastes.  They  establish 
standards  for  each  of  the  several 
methods  of  disposing,  treating,  and 
storing  hazardous  waste  (landfilling, 
application  to  the  land,  treatment  in 
surface  impoundments  such  as  holding 
or  aeration  ponds,  and  incineration), 
that  do  not  vary  according  to  the  waste. 

The  proposed  treatment,  storage,  and 
disposal  standards  are  applicable  to 
most  facilities  that  handle  hazardous 
wastes,  except  those  mentioned 
previously.  Phased-facility  permitting 
and  notes  and  variances  included  in  the 
proposed  regulations  offer  alternatives 
for  accommodating  possible  difficulties 
associated  with  retrofitting  existing 
facilities. 

A  House  amendment  to  the  RCRA 
reauthorization  bill  proposes  to  exempt 
existing  wastewater  treatment  facilities 
from  regulatory  control  if  they 
demonstrate  certain  environmental 
safeguards.  Both  bills  propose 
mechanisms  for  the  Administrator  to 
require  separate  standards  for  new  and 
existing  facilities  which  would  ease  the 
regulations’  burden  on  existing  facilities. 

Other  choices  are  to  design 
alternative  standards  for  the  facilities, 
to  enhance  implementation  by  those  in 
existence  or  close  to  start-up  of 
operations,  and  to  ease  the  technical 
and  economic  impact  of  the  regulations 
on  them. 

EPA  is  making  potentially  significant 
changes  to  the  RCRA  §  3004  technical 
standards.  Short  of  the  full  set  of 
technical,  financial,  and  administrative 
requirements  contained  in  the  proposed 
regulations  for  treaters,  storers,  and 
disposers  of  hazardous  waste,  EPA  will, 
at  a  minimum,  finalize  the  interim  status 
standards  under  §  3004.  Owners  and 
operators  of  treatment,  storage,  and 
disposal  facilities  will  have  to  begin 
properly  storing  wastes  and  meeting 
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interim  status  standards,  including 
administrative  standards  for  security, 
recordkeeping,  reporting,  visual 
inspection,  training  of  personnel, 
contingency  plans,  closure,  and  financial 
responsibility. 

The  proposed  technical  standards  for 
hazardous  waste  facilities  are  based 
primarily  on  design  and  operating 
standards  intended  to  achieve  complete 
containment  or  destruction  of  the  waste. 
These  are  backed  up  by  ambient  air, 
water,  and  groundwater  performance 
requirements  in  the  event  the  specified 
designs  do  not  achieve  expected  levels 
of  health  and  environmental  protection. 
The  approach  we  are  developing  for  the 
final  regulation  is  a  system  based  on 
application  of  “Best  ^gineering 
ludgment”  for  permitting  individual 
treatment,  storage,  and  disposal 
facilities.  With  this  approach,  as  an 
alternative  to  design  and  operating 
standards,  we  will  provide  judgment 
factors,  a  decision  model,  and/or  design 
and  operating  guidance  to  facilitate 
application  of  Best  Engineering 
Judgment  to  each  permit  case. 

The  three  proposed  hazardous  waste 
regulations  are  part  of  a  series  of  seven 
required  by  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
to  initiate  a  national  hazardous  waste 
management  program. 

RCRA  required  that  EPA  promulgate 
the  hazardous  waste  regulations  within 
18  months  of  enactment  of  the  law  {by 
April  1978).  Despite  suit  against  EPA  by 
environmental  organizations  and  the 
State  of  Illinois,  EPA  did  not  meet  this 
deadline  because  of  the  enormous 
complexity  of  the  task.  This  delay  was 
caused  by  the  number  of  public 
comments  received,  the  amount  of 
supporting  data  and  documentation 
needed,  and  the  complexity  of  the 
technical  and  policy  issues.  The  U.S. 
District  Couft  approved  EPA’s  proposed 
schedule  for  development  of  the  Subtitle 
C  regulations  before  the  fall  of  1980. 

Summary  of  Benefits 
Sectors  Affected:  The  general  public. 
By  issuing  these  regulations,  EPA  is 
creating  a  framework  for  the  control  of 
hazardous  wastes  which  would 
otherwise  contaminate  groundwater, 
surface  waters,  and  soils,  poison 
humans  and  animals;  and  cause  air 
pollution,  fires,  and  explosions.  These 
regulations  will  require  proper 
hazardous  waste  management  that  will 
reduce  the  incidence  of  damage  to 
human  health  and  the  environment  and 
save  hundreds  of  millions  of  dollars  in 
he  costs  associated  with  clean-up, 
-mergency  response,  and  health  and 
nvironmental  damages  (such  as 


occurred  at  Love  Canal,  mentioned 
previously). 

Comprehensive  regulatory  controls 
over  the  generation,  movement,  storage, 
and  treatment  of  hazardous  wastes  may 
also  help  reduce  opposition  to  the  siting 
of  hazardous  waste  management 
facilities.  Overcoming  the  barrier  of 
local  opposition  will  allow  siting  of 
management  facilities  at 
environmentally  secure  sites  and  further 
reduce  the  possibility  of  damages  to 
health  and  the  environment. 

Summary  of  Costs 

Sectors  Affected:  All  industries 

generating  hazardous  waste, 

especially  manufacturing;  public  and 

private  waste  management;  and  the 

general  public. 

Although  these  regulations  affect  most 
industries  throughout  the  country,  the 
manufacturing  industries  most  affected 
by  the  proposed  regulations  are:  textile 
mill  products;  industrial  inorganic 
chemicals:  plastic  materials:  drugs; 
paints:  industrial  organic  chemicals; 
explosives;  agricultural  chemicals, 
including  pesticides:  petroleum  refining; 
lubricating  oil  and  greases;  rubber 
products;  leather  tanning  and  finishing; 
primary  metal  industries;  plating  and 
polishing  of  metals;  special  industrial 
machinery;  electronic  components;  and 
batteries.  Eight  sectors  are  likely  to 
experience  some  plant  closures  and  job 
losses.  These  sectors  include 
electroplating:  wool  fabric  dyeing  and 
finishing,  mercury  cell  chlorine,  leather 
finishing,  mercury  smelting  and  refining; 
and  secondary  copper,  secondary  lead, 
and  secondary  aluminum  smelting. 

The  estimated  annual  compliance  cost 
attributed  to  the  Interim  Status 
Standards  part  of  the  RCRA  hazardous 
waste  regulations  is  $510  million.  Of 
this,  $303  million  is  associated  with 
closure/post-closure  liability 
requirements,  $57  million  is  attributable 
to  treatment  and  disposal,  and  $15 
million  is  associated  with  recordkeeping 
and  reporting.  Monitoring  and  testing, 
administration,  training,  and 
contingency  planning  account  for  the 
remaining  $135  million.  The  total  cost 
represents  less  than  0.2  percent  of  the 
annual  value  of  the  production  for  those 
affected  industries  examined. 

The  regulations  will  also  affect  the 
public  and  private  hazardous  waste 
management  industry.  In  all,  some 
380,000  generators,  transporters, 
treaters,  storers,  and  disposers  of 
hazardous  wastes  will  be  brought  into 
the  regulatory  program.  The  affected 
industrial  segments  will  probably  pass 
on  the  increased  costs  to  the  public, 
resulting  in  a  nominal  increase  in  prices 
of  selected  consumer  items. 


Industries  which  presently  dispose  of 
hazardous  waste  at  their  own  facilities 
may  begin  to  ship  their  waste  to  off-site 
facilities  rather  than  incur  the  costs  of 
upgrading  their  disposal  facilities  to 
comply  with  the  regulations.  This  is 
likely  to  cause  a  short-run  shortage  of 
disposal  capacity,  which  will  increase 
demand  for  new  sites.  This  capacity 
shortage  and  rigorous  standards  for 
facilities  may  result  in  a  nominal 
increase  in  the  cost  of  disposal. 

The  governmental  costs  associated 
with  the  implementation  and 
maintenance  of  the  hazardous  waste 
management  program  are  estimated  at 
$20  to  $35  million  per  year.  We  currently 
estimate  that  35-41  states  and  territories 
will  assume  the  program  while  EPA 
operates  a  Federal  program  in  the 
remaining  15-21. 

Because  Texas,  Ohio,  Peimsylvania, 
Louisiana,  Michigan,  Indiana,  Illinois, 
Tennessee,  West  Virginia,  and 
California  generate  65  percent  of  all 
hazardous  waste  produced  nationally, 
these  States  will  probably  be  affected  to 
a  greater  degree  than  others. 

Related  Regulations  and  Actions 

Internal:  Proposed  hazardous  waste 
rules  linked  with  the  three  described  in 
this  calendar  in  creating  the  RCRA 
Subtitle  C  regulatory  framework  are: 

(1)  Proposed  Consolidated  Permit 
Regulations,  44  FR  34244-34344  and 

'  Draft  Consolidated  Permit  Application 
Form,  44  FR  34346-34392,  June  14, 1979 
(proposed  rule  and  draft  application 
forms,  respectively). 

(2)  Hazardous  Waste  Guidelines  and 
Regulations,  44  FR  49402-49404,  August 
22, 1979  (supplemental  proposed  rule), 

(3)  Authorization  of  State  Hazardous 
Waste  Programs;  Advance  Notice  of 
Final  Regulation,  45  FR  6752-6756, 
January  29, 1980, 

(4)  Notification  of  Hazardous  Waste 
Activity;  Public  Notice,  45  FR  12746- 
12754,  February  26, 1980. 

EPA  issued  rules  regarding  disposal  of 
polychlorinated  biphenyls  (PCBs)  under 
the  Toxic  Substances  Control  Act, 

§  6(e),  (15  U.S.C.  §  2605).  Regulations 
issued  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (7  U.S.C. 
§  135  et  seq.)  address  the  disposal  of 
pesticides  and  pesticide  containers. 
Rules  under  the  Marine  Protection, 
Research  and  Sanctuaries  Act  (33  U.S.C. 
1401  et  seq.)  control  incineration  or 
dumping  of  hazardous  waste  at  sea. 

External:  The  Department  of 
Transportation  (DOT)  has  developed 
hazardous  materials  transportation 
regulations  (49  CFR  Parts  171-173, 178- 
179)  controlling  containerization  and 
labeling  of  waste  by  generators  using 
transporters  engaged  in  interstate  or 
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foreign  commerce.  EPA  published  the 
final  rule.  Standards  Applicable  to 
Transporters  of  Hazardous  Waste,  in  45 
FR  12737-12744,  February  26, 1980. 

This  incorporated  DOTs  rules  on 
labeling,  marking,  packaging, 
placarding,  and  discharge  reporting. 

DOT,  in  its  final  rule,  will  incorporate 
EPA’s  manifest  requirements  and 
expand  its  list  of  hazardous  materials  to 
include  hazardous  wastes  which  require 
a  manifest. 

Active  Government  Collaboration 

Department  of  Defense,  Occupational 
Safety  and  Health  Administration. 
Department  of  Energy,  Food  and  Drug 
Administration,  Soil  Conservation 
Service,  Water  Resources  Council,  the 
Center  for  Disease  Control  of  the 
Department  of  Health,  Education  and 
Welfare,  Department  of  Transportation 
and  Interstate  Commerce  Commission 
cooperated  with  EPA  during 
development  of  the  proposed 
regulations. 

Timetable 

Final  Rules — Criteria  for  Identifying 
and  Listing  Hazardous  Waste  (RCRA 
§  3001)  and  Interim  Status  Standards 
(RCRA  §  3004)  will  be  promulgated  in 
May  1980:  Technical  Standards 
(RCRA  §  3004)  in  October  1980. 

P’inal  Rules  Effective — Regulations 
affecting  hazardous  waste  generators 
become  effective  on  August  26. 1980. 
Regulations  for  identification  and 
listing  of  hazardous  waste  will  be 
effective  upon  promulgation. 
Regulations  affecting  owners  or 
operators  of  hazardous  treatment, 
storage,  or  disposal  facilities  will  be 
effective  six  months  after 
promulgation. 

Available  Documents 

NPRM — 43  FR  8946-59208,  December 
18. 1978 

Supplemental  Proposed  Rule — 44  FR 
49402-49404,  August  22. 1979 
Final  Rule — Hazardous  Waste 
Management:  Overview  and  Definitions: 
Standards  Applicable  to  Generators  of 
Hazardous  Waste  (RCRA  §  3002):  45  FR 
12722-12744,  February  26. 1980 
The  EPA  Office  of  Solid  Waste  Docket 
(Room  2711,  EPA.  401  M  Street,  S.W.. 
Washington.  D.C.  20460)  maintains  the 
following  documents  for  public  review: 
Draft  background  documents 
Draft  Resource  Requirements 
Summary  Draft  Regulatory  Analysis 
Public  comments 
Summaries  of  ex  parte  contacts 
Public  hearing  transcripts 
Studies  and  reports  on  hazardous 
wastes  and  hazardous  waste 
management 


Copies  of  the  following  documents  are 
also  available  from  Edward  Cox,  Solid 
Waste  Information  Office,  26  West  St. 
Clair,  Cincinnati,  Ohio  45260: 

Draft  Environmental  Impact  Analysis 
Draft  Integrated  Impact  Assessment 
of  Hazardous  Waste  Management 
Regulations 

Studies  and  reports  on  hazardous 
wastes  and  hazardous  waste 
management 

Agency  Contact 

(1)  Criteria  for  Identifying  and  Listing 
Hazardous  Waste  (RCRA  §  3001) — 

Gary  Dietrich,  Associate  Deputy 
Assistant  Administrator  for  Solid 
Waste 

U.S.  Environmental  Protection  Agency 
Office  of  Solid  Waste  (WH-562) 

401  M  Street,  S.  W.,  Room  2710 
Washington,  D.  C.  20460 
(202)  755-9170 

(2)  Standards  Applicable  to 
Generators  of  Hazardous  Waste  (RCRA 
§  3002)— 

Harry  Trask,  Program  Manager 
Systems  Implementation  Program 
U.S.  Environmental  Protection  Agency 
Office  of  Solid  Waste  (WH-563) 

401  M  Street,  S.  W„  Room  2624 
Washington,  D.  C.  20460 
(202)  755-9150 

(3)  Standards  Applicable  to  Owners 
and  Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities  (RCRA  §  3004) — 

John  Lehman,  Director 
Hazardous  and  Industrial  Waste 
Division 

U.S.  Environmental  Protection  Agency 
Office  of  Solid  Waste  (WH-565) 

401  M  Street,  S.W..  Room  2111 
Washington,  D.C.  20460 
(202) 755-9185 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Consumer  Products  Containing 
Asbestos  (44  FR  60057) 

Legal  Authority 

Consumer  Product  Safety  Act.  15 
U.S.C.  §  2051,  et  seq. 

Federal  Hazardous  Substances  Act,  15 
U.S.C.  §  1261,  et  seq. 

Reason  for  Including  This  Entry 

This  investigation  is  of  considerable 
interest  to  consumers,  manufacturers, 
and  users  of  asbestos  or  products 
containing  asbestos  because  of  the 
serious  potential  health  hazards  that 
may  be  involved. 

Statement  of  Problem 

The  Consumer  Product  Safety 
Commission  (CPSC)  is  concerned  that 


the  presence  of  asbestos  in  consumer 
products,  under  certain  conditions,  may 
present  a  risk  of  cancer  and  respiratory 
disease  to  consumers.  On  the  basis  of 
present  information,  it  appears  that 
consumer  products  containing  asbestos 
fibers  can  pose  a  health  hazard  if  the 
products  release  asbestos  fibers  into  the 
air  which  consumers  can  inhale. 

CPSC,  therefore,  issued  an  ANPRM  on 
asbestos  in  October  1979,  The  primary 
purpose  of  CPSC  issuing  the  ANPRM 
was  to  begin  a  formal  investigation  of 
the  use  of  asbestos  in  consumer 
products  by  identifying  consumer 
products  containing  asbestos,  and  to 
discuss  ways  CPSC  could  act  to  protect 
the  public  from  exposure  to  asbestos 
fibers  in  consumer  products.  CPSC  could 
impose  a  ban,  require  labeling  of 
consumer  products  containing  asbestos, 
encourage  some  form  of  voluntary 
action  by  industry,  or  take  other  action. 

There  is  a  targe  body  of  scientific 
evidence  on  hazards  from  asbestos,  both 
from  animal  testing  and  from  studies  of 
health  effects  to  people  exposed  to 
asbestos  in  occupational  settings. 

Studies  have  demonstrated  increased 
incidence  of  asbestos-related  diseases, 
including  lung  cancer  and  mesothelioma 
(cancer  of  the  pleura — the  membranes 
surrounding  the  lung)  among  people  who 
are  exposed  to  asbestos  occupationally, 
as  well  as  in  individuals  with  only  brief 
or  intermittent  "b-ystander"  exposures; 

In  addition,  autopsy  studies  of  lung 
tissues  of  residents  in  urban  areas  in 
many  parts  of  the  world  indicate  that 
the  population  as  a  whole  is  being 
exposed  to  asbestos  from  the  general 
environment  and  that,  once  inhaled, 
asbestos  fibers  may  remain  lodged  in 
the  lungs  for  life. 

Asbestos  released  from  consumer 
products  poses  several  problems  in  the 
household.  First,  young  children  and 
infants  are  exposed.  Second,  asbestos 
fibers  that  consumer  products  release 
into  the  living  space  can  remain  there 
over  long  periods  of  time  and  may  be 
subject  to  repeated  cycles  of  settling  and 
resuspension.  The  presence  of  asbestos 
fibers  can  thus  pose  an  ongoing 
inhalation  risk  in  the  household.  Third, 
unlike  the  workplace,  where  engineering 
control  systems  and  protective  clothing 
are  available  to  minimize  workers’ 
exposure  to  asbestos,  the  home  provides 
household  members  with  little  or  no 
protection  from  exposure  to  asbestos 
fibers  released  from  consumer  products. 

We  do  not  know  exactly  how  many 
asbestos-containing  products  are 
available  to  the  consumer:  however,  we 
estimate  that  hundreds  of  different  types 
of  consumer  products  contain  asbestos 
in  some  form.  Asbestos  paper  has  been 
used  in  many  consumer  products,  such 
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as  household  appliances,  as  a  thermal  or 
electrical  insulating  barrier.  Asbestos  is 
also  commonly  used  in  household 
building  products,  such  as  roofing, 
shingles,  and  tile,  to  provide  strength 
and  stability. 

One  example  of  CPSC  action  on 
products  containing  asbestos  is 
hairdryers.  As  a  result  of  information 
indicating  that  certain  hairdryers 
released  asbestos  fibers  during  use, 

CPSC  asked  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Department  of  Health, 
Education,  and  Welfare  to  conduct  tests. 
The  results  showed  that  some  hairdryers 
released  asbestos  fibers  into  the  air 
stream  and  directly  on  the  user's  head 
during  ordinary  use;  thus,  any  fibers  the 
hairdryers  emit  could  potentially  be 
inhaled. 

As  a  result  of  negotiations  between 
the  Commission’s  staff  and  firms  which 
share  approximately  90  percent  of  the 
consumer  hairdryer  market,  the  firms 
agreed  to  cease  production  and 
distribution  of  hairdryers  containing 
asbestos  and  to  offer  consumers  some 
form  of  repair,  replacement,  or  refund 
for  hairdryers  they  currently  own. 

By  issuing  the  ANPRM  we  expect  to 
gather  additional  information  on 
consumer  products  containing  asbestos 
which  will  assist  the  Commission  in 
making  regulatory  decisions  on 
asbestos.  The  ANPRM  states  that  the 
Commission  may  also  use  general  and 
special  orders  to  gather  further 
information  on  particular  asbestos- 
containing  products  and  notes  that  the 
Commission  will  apply  the  following 
criteria  in  selecting  products  for  priority 
attention  in  this  investigation: 

•  the  number  of  units  of  the  product 
which  the  Commission  estimates  that 
consumers  are  using; 

•  the  form  and  location  of  the 
asbestos  in  the  product; 

•  the  frequency,  manner,  and  location 
in  the  consumer’s  environment  of 
product  use,  including  such  factors  as 
the  useful  life  of  the  product,  presence  of 
heat  and/or  moisture,  and  the  likelihood 
of  abrasion  during  use  or  foreseeable 
misuse; 

•  the  likely  availability  and  feasibility 
of  substitutes  for  asbestos  in  the 
product; 

•  the  relative  ease  of  data  collection 
and  analysis  by  the  Commission  and  the 
reporting  burden  on  industry;  and 

•  the  degree  of  potential  overlap  of 
CPSC  reporting  requirements  with  the 
information-gathering  efforts  of  other 
regulatory  agencies,  particularly  the 
Environmental  Protection  Agency. 


Alternatives  Under  Consideration 

The  ANPRM  outlines  the  possible 
statutory  tools  available  to  CPSC  for 
regulating  asbestos  in  consumer 
products,  including: 

•  consumer  product  safety 
standards — establish  requirements  for 
performance,  composition,  contents, 
design,  construction,  finish,  or  packaging 
of  a  product: 

•  information — require  labeling  of  the 
product  with  warnings  or  instructions 
for  use; 

•  ban — ban  certain  products  as 
hazardous  products  or  substances  under 
the  Consumer  Product  Safety  Act  or  the 
Federal  Hazardous  Substances  Act, 
both  administered  by  CPSC;  and 

•  notification/recall — if  the  product 
presents  a  substantial  hazard  we  may 
require  the  manufacturer,  distributor,  or 
retailer  to  notify  the  public  and  either 
repair  or  replace  the  product  or  refund 
the  purchase  price. 

If  we  discover  a  product  containing 
asbestos  which  presents  an  “imminent 
hazard”  to  the  public,  as  that  term  is 
used  in  the  Consumer  Product  Safety 
Act,  the  Commission  may  file  a  civil 
action  in  a  United  States  district  court 
against  the  product  or  the  manufacturer, 
distributor,  or  retailer  of  the  product  for 
seizure  or  injunctive  relief.  In  addition  to 
these  tools,  we  may  also  elect  to 
encourage  voluntary  action  or  to  permit 
market  forces  to  work  by  educating 
consumers  about  the  dangers  of 
exposure  to  asbestos  fibers  so  they  will 
demand  products  which  do  not  emit 
asjbestos  fibers. 

The  Commission  intends  to  work 
closely  with  the  Environmental 
Protection  Agency  in  developing  any 
regulatory  approaches  to  asbestos. 

Summary  of  Benefits 

Sectors  Affected:  The  general  public. 

The  benefits  we  expect  ultimately 
from  CPSC  asbestos  activities  involve 
the  reduction  of  consumer  exposure  to 
chronically  toxic  substances.  In  the 
"Statement  of  Problem,”  we  mention  the 
unique  nature  of  the  consumer  risk — 
that  the  products  may  release  asbestos 
fibers  when  the  consumer  is  using  them 
and  the  fibers  may  remain  in  the 
household  air.  Data  show  that  these 
fibers,  once  inhaled,  may  remain  in  the 
lung  and  pleura  of  consumers 
throughout  their  lifetimes.  The  primary 
benefit  of  the  information  we  wish  to 
collect,  therefore,  would  be  to  identify 
products  that  release  asbestos  fibers,  so 
that  we  could  take  action  to  reduce  or 
eliminate  the  consumer’s  exposure.  The 
diseases  that  result  from  exposure  to 
asbestos  fibers — cancer,  mesothelioma, 
and  asbestosis  (a  lung  condition  caused 


by  inhalation  of  asbestos  dust) — are  life- 
threatening,  cause  incalculable  pain  and 
suffering,  and  involve  enormous  medical 
expense.  The  information  we  obtain 
from  responses  to  the  ANPRM  may  help 
us  to  determine  which  products  should 
receive  priority  attention  in  our 
investigation. 

Summary  of  Costs 

Sectors  Affected:  Asbestos  mining 
industry;  manufacturing,  wholesale 
and  retail  trade,  and  users  of  products 
containing  asbestos. 

The  ANPRM  is  intended  to  be 
responded  to  by  industry  groups  as  well 
as  by  the  general  public.  Because  of  the 
broad  range  of  products  that  contain 
asbestos,  firms  in  major  sectors  such  as 
mining,  manufacturing,  construction, 
wholesale  trade,  retail  trade,  and 
services  are  likely  to  respond. 

The  public  would  voluntarily  supply 
the  information  requested  by  the 
ANPRM.  The  information  we  obtain  as  a 
result  of  this  ANPRM  on  the  number  of 
consumer  products,  their  use,  and  the 
value  of  the  products  may  enable  us  to 
estimate  the  costs  of  any  further  action. 

Related  Regulations  and  Actions 

Internal:  In  1977,  the  Consumer 
Product  Safety  Commission  banned 
consumer  patching  compounds 
containing  asbestos  and  artificial  gas- 
fired  emberizing  (giving  the  appearance 
of  a  live  coal)  materials  for  fireplaces 
that  contained  respirable  asbestos  (16 
CFR  1304,  1305). 

External:  Several  agencies  regulate 
exposure  to  asbestos  fibers.  The 
Occupational  Safety  and  Health 
Administration  of  the  Department  of 
Labor  limits  worker  exposure  to 
airborne  asbestos  fibers  to  two  fibers, 
longer  than  five  micrometers,  per  cubic 
centimeter  of  air  (8-hour  time  weighted 
average)  (29  CFR  1910). 

The  Environmental  Protection 
Agency’s  (EPA)  national  emission 
standard  for  hazardous  air  pollutants 
regulates  demolition  and  renovation 
operations  involving  friable  asbestos 
materials  and  prohibits  spray 
application  of  these  materials  if  they 
contain  more  than  1  percent  asbestos  (40 
CFR  61). 

The  Department  of  Transportation 
regulates  the  transportation  of  asbestos 
and  the  packaging  of  asbestos  for 
transportation  (49  CFR  172-177). 

The  Food  and  Drug  Administration  of 
the  Department  of  Health,  Education 
and  Welfare,  in  1972,  banned  asbestos- 
containing  garments  for  general  use  (21 
CFR  191). 
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Active  Government  Collaboration 

We  have  worked  closely  with  the 
Environmental  Protection  Agency  to 
ensure  that  our  efforts  to  investigate  and 
possibly  regulate  the  use  of  asbestos 
will  be  coordinated,  compatible,  and 
nonduplicative.  EPA  simultaneously 
published  an  ANPRM  in  October  1979 
which  describes  that  Agency’s 
systematic  effort  to  gather  information 
on  groups  of  asbestos  products,  and  to 
evaluate  risk  from  these  products  based 
on  the  "life  cycle"  concept.  In  the  life 
cycle  analysis,  the  Agency  examines 
cumulative  risk  from  human  exposure  to 
asbestos  from  primary  processing 
through  end  use  and  disposal.  The 
CPSC’s  ANPRM  describes  an  approach 
to  the  investigation  of  possible  health 
risks  that  may  be  associated  with  the 
use  of  asbestos  in  a  number  of  consumer 
products. 

Through  close  cooperation  in  our 
regulatory  endeavors,  EPA  and  CPSC 
hope  to  achieve  the  following  three 
objectives.  The  first  is  to  reduce 
significantly,  through  complementary 
actions,  unreasonable  human  health  risk 
from  exposure  to  asbestos.  The  second 
is  to  reduce  potential  reporting  burdens 
on  industry  by  coordinating  information¬ 
gathering  activities.  Third,  to  avoid 
inconsistent  or  needlessly  burdensome 
regulations,  we  will  develop  regulatory 
actions  that  may  result  from  these 
investigations  in  close  consultation  with 
each  other. 

Timetable 

General  Order  to  Industry — mid-1980. 
Regulatory  Analysis — the 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
regulatory  analysis  as  defined  under 
E.0. 12044.  However,  the  Commission 
prepares  essentially  the  same 
information  in  its  rulemaking 
proceedings. 

Available  Documents 

CPSC — Consumer  Products 
Containing  Asbestos;  Advance  Notice  of 
Proposed  Rulemaking — 44  FR  60057, 
October  17, 1979. 

Agency  Contact 

Rory  Sean  Fausett,  Acting  Program 
Manager, 

Health  Sciences 

U.S.  Consumer  Product  Safety 

Commission 

Washington,  D.C.  20207 

(301)  492-6481 


CPSC 

Omnidirectional  Citizens  Band  Base 
Station  Antenna  Standard  (44  FR 
53676) 

Legal  Authority 

Consumer  Product  Safety  Act  §  §  7 
and  14, 15  U.S.C.  §§  2056  and  2063. 

Reason  for  Including  This  Entry 

This  standard  may  impose  a  major 
increase  in  costs  or  prices  for  antenna 
manufacturers,  distributors,  retailers, 
and  purchasers. 

Statement  of  Problem 

The  Consumer  Product  Safety 
Commission  (CPSC)  staff  estimates  that 
approximately  220  persons  in  1975,  275 
persons  in  1976,  and  220  persons  in  1977 
were  electrocuted  in  incidents  involving 
communications  antennas.  The  vast 
majority  of  these  deaths  occurred  when 
people  were  putting  up  or  taking  down 
the  antennas  which  in  the  process 
contacted  electric  power  lines. 

Typically,  these  incidents  occur  when 
the  antenna  contacts  the  power  line 
while  people  are  transporting  it  to  the 
erection  site  or  when  it  falls  into  a 
power  line  because  it  gets  out  of  the 
control  of  the  people  who  are  putting  it 
up  or  taking  it  down.  The  Commission 
estimates  that  over  70  percent  of  the 
antennas  involved  in  these  accidents  are 
Citizens  Band  (CB)  base  station  (other 
than  mobile)  antennas. 

The  Commission  on  June  29, 1978 
issued  a  rule  under  §  27(e)  of  the 
Consumer  Product  Safety  Act  which 
requires  manufacturers  and  importers  of 
(1)  outdoor  Citizens  Band  (CB)  base 
station  antennas,  (2)  outdoor  television 
antennas,  and  (3)  antenna  supporting 
structures  to  provide  purchasers  with  (a) 
instructions  on  how  to  avoid  the  hazard 
of  contacting  electric  power  lines  with 
the  antenna  or  supporting  structure 
while  putting  it  up  or  taking  it  down,  (b) 
labels  on  the  antennas  and  supporting 
structures  warning  of  this  hazard  and 
referring  the  reader  to  the  instructions, 
and  (c)  statements  on  the  packaging  or 
parts  container,  and  at  the  beginning  of 
the  instructions,  warning  of  this  hazard 
and  referring  the  reader  to  the 
instructions.  We  intend  this  rule  to  help 
prevent  injuries  and  death  from  electric 
power  lines  when  people  put  up  Or  take 
down  antennas  or  antenna-supporting 
structures.  The  Commission  reasoned 
that  if  consumers  know  of  the  danger 
and  how  to  avoid  it,  they  will  be  able  to 
take  the  necessary  steps  to  protect 
themselves. 

While  the  Commission  believes  that 
the  present  information  and  labeling 
rule  will  reduce  the  deaths  that  occur 


because  of  the  contact  of  television  and 
CB  base  station  antennas  with  electric 
power  lines,  the  Commission  also 
believes  that  a  standard  which  would 
ensure  that  the  antenna  would  not 
transmit  a  harmful  amount  of  electricity 
to  the  installer  if  the  antenna  did  contact 
a  power  line  may  address  the  risk  of 
electrocution  more  effectively,  and 
thereby  cause  a  greater  reduction  in 
deaths. 

Alternatives  Under  Consideration 

Possible  alternatives  to  pursuing  a 
mandatory  standard  at  this  time  include 
delaying  further  action  until  we  measure 
the  §  27(e)  information  and  labeling 
rule’s  ability  to  reduce  deaths  and 
injuries.  The  Commission  estimates  that 
it  could  take  from  one  to  two  years  to 
assess  the  rule’s  effectiveness  because 
of  the  time  it  takes  to  influence  the 
product  mix  (number  of  complying 
products)  in  the  marketplace. 

Another  alternative  is  a  voluntary 
approach  through  the  Electronics 
Industries  Association  (EIA).  The  EIA 
has  formed  an  ad  hoc  committee  to 
develop  a  voluntary  standard  for  CB 
and  TV  antennas.  While  the  voluntary 
approach  would  require  the  least 
amount  of  CPSC  resources  to  develop  a 
standard,  it  is  unclear  what  the  level  of 
effectiveness,  or  of  industry 
conformance  with  the  voluntary 
standard  would  be,  and  therefore  we  do 
not  know  what  percent  of  the  known 
antenna-related  deaths  could  be 
prevented. 

Under  the  Consumer  Product  Safety 
Act,  CPSC  may  develop  a  proposed 
consumer  product  safety  standard  in  the 
following  ways:  (1)  People  or 
organizations  outside  the  Commission 
may  be  invited  to  develop  a 
recommended  standard  (those  who 
submit  such  offers  are  referred  to  as 
"offerors”  and  the  development  of 
recommended  standards  in  this  manner 
is  called  the  "offeror  process’’);  (2)  the 
Commission  may  invite  people  or 
organizations  outside  the  Commission  to 
submit  to  the  Commission  an  existing 
standard  which  it  could  propose  as  a 
consumer  product  safety  standard;  (3) 
the  Commission  may  publish  an  existing 
standard  as  a  proposed  consumer 
product  safety  standard;  or  (4)  the 
Commission  may  develop  the  standard 
itself. 

In  the  case  of  the  electrocution  hazard 
associated  with  CB  base  station 
antennas,  the  Commission  is  not  aware 
that  any  Federal  department  or  agency 
or  other  qualified  agency,  organization, 
or  institution  has  issued,  adopted,  or 
proposed  any  standard  that  would 
adequately  reduce  the  risk  and  that  the 
Commission  could  publish  as  a 
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proposed  standard.  The  Commission  has 
determined  that  it  would  be  more 
expeditious  to  develop  this  standard 
itself  than  for  interested  parties  outside 
the  Commission  to  develop  the 
standard.  The  Commission  started  the 
proceeding  by  publishing  an  ANPRM  in 
the  Federal  Register  in  September  1979. 

Summary  of  Benefits 

Sectors  Affected:  Users  or  installers  of 
communication  antennas,  especially 
CB  base  station  omnidirectional 
antennas. 

The  benefits  from  this  proceeding  are 
related  to  the  injury  and  death 
information  we  cited  in  “Statement  of 
Problem.”  The  staff  estimates  that  the 
standard  could  prevent  about  64  percent 
of  the  deaths  associated  with  outdoor 
communications  antennas  (all  outdoor 
antennas)  by  addressing 
omnidirectional  (reception  and 
transmission  essentially  uniform  in  all 
directions)  CB  antennas  only. 

In  addition  to  the  reduction  in  deaths 
associated  with  the  standard,  we 
anticipate  that  the  §  27(e)  rule  will 
reduce  other  deaths:  (a)  some  deaths 
that  would  otherwise  be  associated  with 
antennas  manufactured  between 
October  1978,  the  effective  date  of  the 
rule,  and  the  date  when  the  new 
standard  will  take  effect;  (b)  some 
deaths  otherwise  associated  with 
antennas  that  the  standard  does  not 
cover,  and  (c)  some  deaths  where 
contact  would  be  between  the  power 
line  and  the  mast,  rather  than  the 
antenna  itself. 

Certain  provisions  of  the  standard 
may  also  benefit  consumers  in  the  form 
of  improved  performance  and  increased 
useful  life  of  the  product. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing, 
wholesale  and  retail  trade,  and 
purchasers  of  CB  base  station 
omnidirectional  antennas. 

The  CPSC  staff  estimates  that  the 
average  price  of  CB  antennas  will 
probably  increase  as  a  result  of  the 
standard;  however,  we  cannot  supply 
estimated  figures  because  the  costs  are 
dependent  upon  the  requirements. 

We  anticipate  that  manufacturers  may 
meet  the  standard  by  coating  or 
covering  the  antenna  with  a 
nonconductive  material,  or  by 
constructing  antennas  of  a 
nonconductive  material,  depending  on 
the  required  strength,  electrical 
resistance,  and  performance  life  of  the 
antenna.  One  type  of  nonconductive 
material  that  industry  representatives 
have  suggested  is  fiberglass. 


Based  on  information  available  at  this 
time,  price  increases  ranging  up  to  about 
25  percent  might  occur,  depending  on 
the  means  manufacturers  use  to  comply 
with  the  standard.  Certain  producers 
may  leave  the  CB  antenna  market  if  they 
cannot  develop  the  capability  to 
produce  insulation  at  a  reasonable  cost. 

Related  Regulations  and  Actions 

Internal:  CB  Base  Station  Antennas, 

TV  Antennas  and  Supporting  Structures: 
Warning  and  Instructions  Requirements 
(16  CFR  1402,  43  FR  28392). 

External:  Electronics  Industry 
Association  (EIA)  development  of  a 
Voluntary  Standard  for  CB  Antennas. 

Active  Government  Collaboration 

We  encourage  Federal  agencies  and 
State  governments  to  participate  in 
developing  the  standard  by  soliciting 
their  comments. 

Timetable 

NPRM— April  30, 1981 
Final  Rule — October  30, 1981 
Regulatory  Analysis — ^The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
regulatory  analysis  as  defined  under 
E.0. 12044.  However,  the  Commission 
prepares  essentially  the  same 
information  in  its  rulemaking 
proceedings. 

Public  Meeting  Dates — June  30, 1980 
(Tentative),  Washington,  D.C.  October 
31, 1980  (Tentative),  Washington,  D.C. 

Available  Documents 

“CPSC  Staff  Briefing  Packages”  dated 
January  23, 1979  and  August  1, 1979  are 
available  from  the  Office  of  the 
Secretary,  U.S,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207 
Omnidirectional  Citizens  Band  Base 
Station  Antennas — Proceeding  to 
Develop  a  Consumer  Product  Safety 
Standard  by  the  Commission,  44  FR 
53676,  September  14, 1979 

Agency  Contact 

Carl  Blechschmidt,  Program  Manager 
Office  of  Program  Management 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  D.C.  20207 
(301)  492-6557 


CPSC 

Upholstered  Furniture  Cigarette 
Flammability  Standard 

Legal  Authority 

Flammable  Fabrics- Act,  §  4,  25  U.S.C. 
§  1193. 


Reason  for  Including  This  Entry 

One  of  the  major  causes  of  deaths, 
injuries,  and  property  damage  in  the 
United  States  each  year  is  from  fires  in 
upholstered  furniture  started  by  burning 
cigarettes.  Appropriate  action  is  needed 
to  reduce  this  death  and  injury  toll. 

Also,  an  upholstered  furniture 
cigarette  flammability  standard,  if 
adopted  as  a  mandatory  rule,  could 
result  in  a  major  increase  in  costs  for 
upholstered  furniture  manufacturers, 
distributors,  and  retailers,  and  increase 
prices  for  purchasers. 

Statement  of  Problem 

The  staff  of  the  Consumer  Product 
Safety  Commission  (CPSC)  estimates 
that  45,000  upholstered  furniture  fires 
occur  each  year  in  residences  in  the 
United  States,  33,000  of  which  are 
associated  with  cigarettes.  Our  current 
estimates  indicate  that  3,200  injuries  and 
800  deaths  occur  annually  because  of 
these  fires.  At  a  minimum,  cigarette 
ignition  of  residential  upholstered 
furniture  causes  1,700  of  the  injuries  and 
500  of  the  deaths.  Among  other  actions, 
the  Commission  is  considering  a 
cigarette-ignition  resistant  flammability 
standard  for  upholstered  furniture  to 
reduce  the  number  of  injuries  and 
deaths. 

The  Commission  staff  estimates  that 
property  damage  resulting  from  cigarette 
ignition  of  upholstered  furniture  runs  $25 
million  annually.  The  human  losses  are 
difficult  to  express  in  economic  terms, 
especially  since  the  Commission  does 
not  endorse  monetary  estimates  of  the 
value  of  human  life.  The  CPSC  staff  has 
used  a  figure  of  $1  million  per  life  for 
illustrative  purposes  only.  This  figure  is 
probably  a  conservative  expression  of 
value,  but  is  within  the  range  of 
estimates  that  are  associated  with 
studies  of  the  “statistical  value  of  life.” 
The  annual  cost  of  lives  lost,  therefore, 
could  be  about  $500  million.  The  staff 
has  also  estimated  $16  million  for 
annual  injuries  exclusive  of  pain  and 
suffering.  A  rough  estimate  of  the  annual 
losses  associated  with  cigarette  ignition 
of  upholstered  furniture,  thus,  is  $541 
million. 

Alternatives  Under  Consideration 

The  major  alternative  to  a  mandatory 
standard  is  the  Upholstered  Furniture 
Action  Council’s  (UFAC)  Voluntary 
Action  Program.  UFAC  believes  that 
manufacturers  who  agree  to  build 
furniture  according  to  the  provisions  of 
the  UFAC  program,  will  produce 
furniture  that  can  resist  ignition  by 
cigarettes.  This  program  provides  for  the 
classihcation  of  upholstered  fabrics  into 
two  categories  based  on  their 
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performance  in  a  cigarette-ignition  test 
that  UFAC  developed.  For  furniture 
containing  Class  I  fabrics,  this  voluntary 
program  requires  elimination  of  ignition- 
prone  welt  cord  [heavy  yarn  enclosed 
by  fabric  around  the  edges  of  furniture 
cushions)  and  untreated  cotton  beneath 
the  decking  fabric  (the  material  on 
which  a  loose  seat  cushion  rests]  and  in 
immediate  contact  with  the  covering  of 
inside  vertical  furniture  walls.  The 
requirements  for  furniture  containing 
Class  II  fabrics  are  the  same  as  for  Class 
1  with  the  addition  that  furniture  using 
Class  II  fabrics  must  prevent  contact 
between  conventional  polyurethane 
foam  cushions  and  horizontal  seating 
surfaces.  The  UFAC  voluntary  program 
provides  test  methods  to  determine 
acceptable  Hlling  materials  (such  as 
treated  cotton  batting,  polyester  batting, 
etc.)  for  use  in  furniture. 

Tests  carried  out  during  1979 
indicated  that  the  UFAC  Voluntary 
Action  Program  has  a  strong  potential 
for  significantly  increasing  the  safety 
(cigarette  ignition  resistance)  of 
upholstered  furniture.  Late  in  1979,  the 
Commission  voted  to  defer  any 
regulatory  action  on  the  flammability  of 
upholstered  furniture  for  one  year,  in 
order  to  determine  the  effectiveness  of 
UFAC’s  voluntary  program  in  reducing 
the  ignition  of  upholstered  furniture  by 
cigarettes. 

If  the  industry’s  voluntary  program  is 
not  effective,  CPSC  will  consider 
adopting  a  mandatory  performance 
standard  which  is  now  in  draft  form. 
Under  this  draft  mandatory  standard. . 
firms  would  test  upholstery  fabrics  and 
place  them  into  one  of  four  classes — A 
through  D — on  the  basis  of  their 
resistance  to  ignition  from  cigarettes 
burned  on  the  fabric.  Fabric 
manufacturers  would  label  fabrics 
according  to  these  classes  to  show  their 
flammability  classification. 

Furniture  manufacturers  would 
determine  furniture  constructions 
suitable  for  use  with  the  fabric  classes 
by  testing  mockups  of  the  furniture  to 
demonstrate  their  resistance  to  cigarette 
ignition.  The  standard  would  require 
annual  testing,  and  permit 
manufacturers  to  use  only  the 
combinations  of  fabric  and  filling 
materials  that  did  not  ignite  when  the 
applicable  mockup  was  tested. 

Summary  of  BeneHts 

Sectors  Affected:  Users  of  upholstered 

furniture;  manufacturing  of  fabrics 

made  from  thermoplastic  fibers. 

The  benefits  we  expect  from  the 
proceeding  are  related  to  the  injury  and 
loss  statistics  we  cite  in  “Statement  of 
Problem.”  The  staff  estimates  that  the 


standard  could  prevent  about  430 
deaths,  1,462  injuries,  and  $22  million  in 
property  damage  annually,  which 
constitutes  86  percent  of  the  losses.  The 
Commission  staff  estimates  that  the 
annual  benefits  (calculated  as  discussed 
in  “Statement  of  Problem”)  could  be 
about  $470  million  when  all  upholstered 
furniture  is  manufactured  in  compliance 
with  the  standard. 

Other  benefits  that  may  be  related  to 
the  cigarette-ignition  standard  are  a 
reduction  in  losses  associated  with  pain 
and  suffering  from  burn  injuries,  a 
possible  reduction  in  losses  due  to 
ignition  sources  other  than  cigarettes, 
and  a  possible  increase  in  the  durability 
of  upholstered  furniture  fabrics  as 
thermoplastics  replace  cellulosic  fibers. 

Summary  of  Costs 

Sectors  Affected:  Upholstered 
furniture  manufacturing;  upholstery 
shops;  textile  mill  products 
manufacturing,  particularly  cotton  and 
other  cellulosic  fibers;  wholesale  and 
retail  trade,  and  users  of  upholstered 
furniture. 

The  CPSC  staff  estimates  that  the 
annual  retail  cost  increase  to  the 
consuming  public  as  a  result  of  the 
mandatory  standard  which  it  is 
considering  would  range  from  $114  to 
$174  million. 

The  staff  estimates  that  the  average 
manufacturing  cost  increases  would 
range  from  $1.75  to  $2.65  per  piece  ($3.50 
to  $5.50  retail  price  increase)  for  chairs 
and  from  $3.30  to  $5.00  per  piece  ($6.60 
to  $10.00  retail  price  increase)  for  sofas. 

The  CPSC  staff  estimates  that  the 
possible  increases  in  manufacturing  cost 
that  result  from  the  standard  would 
range  from  $57  to  $87  million  in  the  first 
year  that  all  provisions  of  the  standard 
are  in  effect.  Ths  projected  increase 
consists  of  anticipated  costs  of  $8 
million  for  use  of  filling  material  with 
greater  resistance  to  cigarette  ignition; 
$12  to  $17  million  for  smolder-resistant 
backcoatlng  of  50  percent  of  the  Class  D 
fabrics,  which  are  the  least  smoldering- 
resistant  fabrics  that  the  fabric 
classification  test  reveals;  $8  to  $11 
million  for  the  use  of  foil  barriers  on  10 
percent  of  the  furniture  pieces  that  are 
covered  with  Class  D  fabrics;  and  $3  to 
$5  million  for  required  recordkeeping. 

Consumers  may  find  fewer  types  of 
upholstery  fabrics  available.  We  expect 
h^vier  fabrics,  such  as  damasks, 
jacquards,  and  velvets  that  are  made 
from  cotton  and  rayon  to  require  more 
extensive  and  costly  treatment  under 
the  standard.  CPSC  staff  expects  the 
early  response  to  be  a  shift  by  the 
furniture  industry  away  from  these 
fabrics  to  fabrics  made  from 
thermoplastic  fibers,  such  as  nylon. 


polyester,  or  olefin.  If  we  adopt  the 
standard,  we  estimate  that  the  furniture 
industry  may  not  use  10  to  14  percent  of 
currently  available  fabrics. 

The  Commission  staff  expects  that  the 
standard  would  result  in  relatively 
greater  cost  increases  for  the  smaller 
furniture  fabric  producers  than  for  larger 
producers.  We  expect  that  smaller 
producers  would  face  higher  furniture 
mockup  testing  costs  as  a  percentage  of 
sales.  These  costs  may  represent  about 
three  percent  of  the  total  value  of 
shipments  for  firms  with  less  than 
$250,000  in  annual  sales.  Firms  with 
about  $2  million  in  annual  sales  are 
expected  to  face  costs  for  mockup 
testing  totaling  two  percent  of  their 
value  of  shipments.  Firms  with  annual 
sales  of  about  $7  million  can  expect  to 
have  mockup  testing  costs  of  only  one 
percent  of  their  value  of  shipments.  This 
disparate  effect  on  smaller  firms  may  be 
made  worse  to  the  extent  that  these 
firms  produce  furniture  covered  with 
fabric  supplied  by  the  customer,  which 
is  more  likely  to  be  Class  D  fabric.  The 
requirement  for  Class  D  mockup  tests 
would  substantially  increase  the  price  of 
such  special  order  items.  The 
Commission  believes  that  smaller 
furniture  manufacturers  are  more  likely 
than  larger  ones  to  produce  furniture 
with  a  customer’s  own  material. 

Small  fabric  producers,  like  small 
furniture  producers,  can  expect  to  face 
higher  testing  costs  as  a  percentage  of 
sales  than  larger  fabric  producers.  In 
addition,  these  firms  are  more  likely  to 
produce  cotton  or  other  cellulosic 
fabrics  that  we  expect  to  decline  in 
demand  as  an  early  response  to  the 
standard.  Conversion  by  these  firms  to 
greater  use  of  thermoplastic  fibers  may 
be  difficult.  Capital  expenditure  to  alter 
machinery  may  be  necessary. 
Furthermore,  these  changes  would  place 
these  firms  in  more  direct  competition 
with  the  larger  firms  that  now  produce 
thermoplastic  fabrics. 

Changes  in  filling  materials  used 
under  the  standard  may  affect  suppliers 
of  polyester  fiberfill  and  urethane  foam 
cushioning  who  are  likely  to  find 
increased  demand  for  their  products. 
Others,  such  as  producers  of  cotton 
batting,  are  likely  to  face  a  reduction  in 
demand  by  the  furniture  industry.  The 
extent  of  the  reduction  in  demand  for 
certain  filling  materials,  as  well  as  for 
cellulosic  fabrics,  will  largely  depend  on 
the  result  of  research  now  underway 
into  smolder-retardant  treatment 
methods  for  materials  which  are 
flammable. 

Related  Regulations  and  Actions 

Internal:  None. 
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External:  The  State  of  California  has 
flammability  regulations,  parts  of  which 
the  CPSC  standard  would  preempt. 
Other  states  may  have  similar 
regulations. 

Active  Government  Collaboration 

The  National  Bureau  of  Standards  of 
the  Department  of  Commerce  developed 
the  technical  basis  for  the  standard. 

Timetable 

We  will  make  a  Commission  decision 
on  the  need  for  a  mandatory  standard 
after  the  completion  of  the  one-year 
assessment  of  the  effectiveness  of  the 
industry  voluntary  action  program 
(2nd  quarter  FY  1981). 

Regulatory  Analysis — The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
regulatory  analysis  as  defined  under 
E.0. 12044.  However,  the  Commission 
prepares  essentially  the  same 
information  in  its  rulemaking 
proceedings. 

Available  Documents 

"CPSC  Staff  Briefing  Packages,” 
November  15, 1978  and  September  27, 
1979,  and  other  applicable  material 
related  to  upholstered  furniture 
flammability  are  available  from  the 
Office  of  the  Secretary,  U.S.  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207. 

Agency  Contact 

George  Anikis,  Program  Manager 
Office  of  Program  Management 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  D.C,  20207 
(301)  492-6453 


CPSC 

Urea  Formaldehyde  Foam  (UFF) 
Insulation 

Legal  Authority 

Consumer  Product  Safety  Act,  15 
U.S.C.  §  2051  et  seq. 

Reason  for  Including  This  Entry 

This  investigation  is  of  great  public 
interest  because  of  possible  adverse 
health  and  safety  effects  of  Urea 
Formaldehyde  Foam  (UFF)  insulation.  It 
is  of  special  interest  to  consumers  with 
homes  containing  the  insulation,  to 
consumers  considering  the  purchase  of 
it,  and  to  those  who  manufacture, 
distribute,  sell,  and  install  it. 

Statement  of  Problem 

The  Consumer  Product  Safety 
Commission  (CPSC)  is  concerned  about 
adverse  safety  and  health  effects  that 


may  be  associated  with  UFF  insulation. 
This  type  of  home  insulation,  which  is 
also  referred  to  as  urea-based  foam 
insulation  or  foamed  in-place  insulation, 
is  manufactured  at  the  job-site  by 
drilling  holes  in  existing  wall  cavities 
and  pumping  in  the  resin  and  a  foaming 
agent  through  pressurized  hoses.  The 
Commission  has  received  over  1,000 
reports  about  adverse  health  effects  that 
may  be  associated  with  the  release  of 
formaldehyde  gas  from  UFF  insulation. 

It  has  conducted  approximately  218  in- 
depth  injury  investigations  of  the  injury 
reports,  approximately  40  percent  of 
which  resulted  in  either  a  temporary  or 
permanent  period  of  dislocation  of 
consumers  from  their  homes.  The  in- 
depth  investigations  indicate  that  in 
some  cases  consumers  were 
hospitalized.  The  range  of  severity  of 
reported  reactions  varies  from  short¬ 
term  discomfort  to  permanent 
impairment,  such  as  the  loss  of  visual 
acuity,  and  reduction  in  lung  function. 
Current  information  suggests  that  the 
most  common  reactions  of  consumers 
exposed  to  formaldehyde  gas  released 
from  UFF  insulation  are;  (1)  eye,  nose, 
and  throat  irritation;  (2)  coughing  and 
shortness  of  breath;  (3)  skin  irritation; 

(4)  headaches  and  dizziness;  and  (5) 
nausea.  Persons  with  respiratory 
problems  or  allergies,  especially  persons 
who  are  allergic  to  formaldehyde,  can 
suffer  more  serious  reactions. 

In  addition  to  the  above  effects, 
current  information  indicates  that 
formaldehyde  is  a  strong  sensitizer,  so 
that  exposed  individuals  may 
experience  increasingly  severe  reactions 
to  formaldehyde  at  increasingly  low 
levels  of  exposure.  Sensitized 
individuals  may  find  it  increasingly 
difficult  to  stay  in  their  homes.  In  some 
cases,  the  individual’s  sensitization  to 
formaldehyde  is  so  severe  that  after 
leaving  the  home,  the  consumer  may  be 
adversely  affected  by  exposure  to  even 
very  low  levels  of  formaldehyde  from 
other  sources.  Since  there  are  many 
sources  of  formaldehyde  exposure, 
complete  avoidance  of  this  exposure 
may  be  nearly  impossible. 

Although  some  consumers’  reactions 
to  formaldehyde  may  be  so  severe  that 
they  seek  medical  attention,  many 
others  may  experience  a  less  specific 
but  persistent  discomfort  that  may  be 
mistaken  for  a  cold,  allergy,  or  general 
rundown  feeling. 

In  addition  to  the  potential  adverse 
safety  and  health  effects  described 
above,  based  on  the  acute  toxicity  of 
formaldehyde,  interested  persons  should 
be  aware  that  on  October  16, 1979 
representatives  of  the  Formaldehyde 
Institute,  an  industry  trade  association. 


infonned  the  Commission  that 
preliminary  test  results  from  the 
Chemical  Industry  Institute  for 
Toxicology  (CUT),  a  scientific 
organization  supported  by  36  U.S. 
chemical  corporations,  indicate  that 
formaldehyde  has  caused  cancer  in 
some  laboratory  animals.  The  CUT 
study  is  still  in  progress  and  the  human 
health  implications  of  these  Hndings 
have  yet  to  be  assessed. 

Information  currently  available  to  the 
Commission  indicates  that  the  potential 
for  UFF  insulation  to  release 
formaldehyde  may  be  dependent  on  the 
following  factors:  (a)  quality  of 
ingredients  in  the  insulation;  (b)  age  or 
shelf  life  of  ingredients;  (c)  viscosities  of 
ingredients;  (d)  ratios  of  ingredients;  (e) 
temperatures  at  which  foaming  occurs; 
and  (f)  mixing  of  ingredients.  Additional 
factors  that  may  increase  the  likelihood 
of  liberating  formaldehyde  are:  (a) 
excess  formaldehyde  in  the  resin:  (b) 
excess  catalyst  in  the  foaming  agent;  (c) 
excess  foaming  agent;  (d)  improper  ratio 
of  resin  to  foaming  agent;  (e)  foaming  at 
high  humidities:  (f)  foaming  with  cold 
chemicals;  (g)  dry  density  of  foam 
exceeding  the  manufacturer’s 
specifications:  (h)  application  against 
recommended  practice:  and  (i)  improper 
use  or  lack  of  vapor  barriers. 

After  the  UFF  insulation  is  in  place  it 
may  begin  to  release  formaldehyde, 
either  immediately  or  after  a  delay  and 
may  continue  to  release  formaldehyde 
indefinitely.  Available  information 
indicates  that  heat  and  humidity  may 
increase  formaldehyde  emissions. 
Because  of  these  factors,  the 
Commission  believes  that  some 
consumers  may  insulate  their  homes  in 
the  winter  months  and  not  experience 
adverse  health  and  safety  effects  until 
the  summer  months. 

CPSC  concerns  about  consumer 
exposure  to  formaldehyde  are  not 
limited  to  UFF  insulation,  because 
formaldehyde  is  an  ingredient  in  many 
different  consumer  products,  including 
textiles,  paper,  and  wood  products. 

An  estimated  6.5  billion  pounds  of 
formaldehyde  are  produced  annually  by 
American  industry,  with  about  half  of 
the  annual  production  going  into  wood 
products,  such  as  plywood,  fiber  board, 
and  particle  board.  In  these  products, 
formaldehyde  is  combined  with  urea  of 
phenol  to  create  an  inexpensive, 
effective  binding  agent. 

Alternatives  Under  Consideration 

At  the  present  time  the  Commission  is 
continuing  to  gather  and  assess 
epidemiological,  technical,  and 
economic  information  concerning  UFF 
insulation. 
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On  October  20, 1976  the  Metropolitan 
Denver  District  Attorneys*  Consumer 
Office  filed  a  petition  under  §  10  of  the 
Consumer  Product  Safety  Ad  (CPSA), 

15  U.S.C.  §  2059,  requesting  the 
Commission  to  develop  a  safety 
standard  under  section  7  of  tbe  CPSA, 

15  U.S.C.  §  2065,  for  certain  types  of 
home  insulation  products,  including  UFF 
insulation.  The  petitioner  claimed  that 
there  is  an  unreasonable  risk  of  injury  of 
irritation  and  poisoning  associated  with 
UFF  insulation.  After  considering 
information  compiled  by  the 
Commission  staff,  on  March  5, 1979,  the 
Commission  decided  to  defer  a  decision 
on  the  parts  of  the  petition  that  dealt 
with  UFF  insulation  and  instructed  the 
Commission  staff  to  evaluate  additional 
information  on  possible  means  of 
addressing  this  alleged  unreasonable 
risk  of  injury  (44  FR  12080). 

The  Commission  has  held  public 
hearings  concerning  safety  of 
formaldehyde  gas  from  UFF  insulation 
in  Portland,  Oregon,  on  December  13, 
1979;  in  Atlanta,  Georgia,  on  January  10, 
1980;  in  Minneapolis,  Minnesota,  on 
February  5, 1980:  and  in  Hartford, 
Connecticut,  on  February  26, 1980.  The 
primary  purpose  of  the  hearings  was  to 
obtain  additional  information 
concerning  health  and  safety  problems 
that  may  be  associated  with  UFF 
insulation.  The  Commission  is  also 
considering  information  presented  at  the 
hearings  about  safety  and  health 
problems  that  may  be  associated  with 
the  release  of  formaldehyde  from  other 
consumer  products. 

The  CPSC  Commissioners  in  their 
decision  on  what  regulatory  actions,  if 
any,  should  be  taken  for  UFF  insulation 
and  other  products  containing  urea 
formaldehyde  will  consider  the 
evaluation  of  additional  information, 
including  that  obtained  at  the  public 
hearings.  This  additional  evaluation  will 
allow  a  more  comprehensive -and 
thorough  evaluation  of  the  hazard  of 
these  products  and  the  costs  involved  in 
the  various  alternatives  that  can  be 
taken  by  the  Commission  to  address 
them. 

The  Commission  staff  has 
recommended  that  the  Commission 
propose  a  regulation  under  §  27(e)  of  the 
CPSA  (15  U.S.C.  §  2076(e))  that  would 
require  manufacturers  of  UFF  insulation 
to  provide  prospective  purchasers  with 
performance  and  technical  data 
concerning  the  release  of  formaldehyde 
from  the  product.  The  staff  plans  to 
present  a  regulatory  options  paper  to  the 
Commissioners  in  September  1980, 
discussing  the  need  for  any  additional 
regulatory  action. 


Summary  of  Benefits 

Sectors  Affected:  Consumers  exposed 
to  UFF  insulation,  especially  persons 
with  respiratory  problems  and 
allergies. 

The  benefits  we  expect  from  this 
proceeding  are  improved  public  health 
and  safety,  resulting  from  the  reduction 
of  consumer  exposure  to  formaldehyde 
released  from  UFF  insulation. 

The  Commission  staff  estimates  that 
as  many  as  150,000  homes  may  have 
been  insulated  with  UFF  Insulation  in 
1979.  UFF  insulation  is  pumped  into  the 
walls  of  a  home  in  a  shaving-creamlike 
foam  and  hardens  in  place,  once  inside 
the  wall.  This  insulation  has  been 
primarily  used  to  retrofit  existing  homes 
because  the  insulation  can  be  pumped 
through  relatively  small  holes  in  the 
walls  of  standing  structures.  The 
Commission  staff  believes  that  there  are 
substitutes  for  most,  but  not  all,  uses  of 
UFF  insulation.  Although  the 
Commission  does  not  believe  that 
consumers  in  all  UFF  insulated  homes 
will  experience  adverse  safety  and 
health  effects  that  may  be  associated 
with  the  release  of  formaldehyde  gas 
from  UFF  insulation,  each  home  is  a 
potential  source  of  formaldehyde 
exposure.  The  Commission  is  not  aware 
of  a  practical  solution  that  has  been 
demonstrated  to  be  effective  in  all 
instances  to  the  problem  of  released 
formaldehyde  gas  from  UFF  insulation. 
Some  of  the  remedial  measures  that 
have  been  suggested  by  industry 
representatives  include  ventilation  by 
opening  windows  and  doors  and  turning 
on  air  conditioners,  the  use  of  ammonia 
or  other  chemicals  to  neutralize 
formaldehyde  gas,  painting  interior 
walls  with  an  oil-base  paint  to  keep 
formaldehyde  gas  out  of  the  living  areas 
of  the  home,  and  the  use  of  chemioelly 
treated  air  filters  to  absorb 
formaldehyde  gas.  These  remedies  have 
not  been  successful  in  all  cases.  In  some 
instances,  persons  have  successfully 
eliminated  problems  by  removing  the 
UFF  insulation  after  it  has  hardened. 
However,  because  this  remedy  requires 
removal  of  the  interior  walls  of  tbe 
home,  it  can  be  a  very  expensive 
solution.  The  Commission  has  also 
received  reports  that  in  some  instances 
formaldehyde  gas  problems  have 
continued  even  after  the  UF  foam 
insulation  has  been  removed. 

A  written  notice  to  consumers 
providing  performance  and  technical 
data  describing  possible  effects  of 
formaldehyde  gas  released  from  UFF 
insulation  would  give  all  prospective 
purchasers  more  information  to  decide 
whether  they  should  buy  the  product.  If 
consumers  who  are  more  likely  to  bave 


adverse  reactions  to  formaldehyde 
would  refrain  from  purchasing  UFT,  this 
could  improve  fhe  'utility  of  the  product 
by  substantially  reducing  the  total 
medical  and  nonmedical  costs 
attributable  to  formaldehyde  emissions 
from  UF  foam  installations,  without 
greatly  reducing  the  demand  for  the 
product.  Also,  firms  may  realize  a 
decrease  in  the  number  of  complaints, 
costs  of  remedial  measures  to  correct 
installations  involving  complaints,  law 
suits  involving  adverse  health  effects, 
and  unfavorable  publicity. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing, 

wholesale  and  retail  trade,  installers, 

and  users  of  UFF  insulation. 

The  major  economic  impact  of  a 
notification  requirement  on  the  UFF 
insulation  industry  would  be  a  possible 
reduction  in  the  number  of  installations. 

It  is  difficult  to  project  the  decrease  in 
the  number  of  installations  that  may 
result  from  a  rule  requiring  notification 
of  possible  adverse  health  effects, 
because  it  would  depend  on  factors  such 
as:  (1)  previous  State  and  local  actions; 
and  (2)  previous  public  awareness  of  the 
possible  effects  of  formaldehyde 
emissions. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  The  Commission  is  aware  of 
the  following  actions  taken  by  Federal 
and  State  agencies  concerning  UFF 
insulation: 

(1)  The  State  of  Massachusetts  has 
declared  UFF  insulation  to  be  a  banned 
hazardous  substance  and  has  required 
the  removal  of  UFF  insulation  from 
commerce  in  that  State  (105  CMR: 
Department  of  Public  Health  650.020). 

The  Massachusetts  ban  became 
effective  November  14, 1979.  The 
Massachusetts  regulations  are  currently 
in  litigation,  although  the  ban  itself  is  in 
effect  during  this  litigation. 

(2)  The  Attorney  General’s  office  of 
the  State  of  Connecticut  has  entered  an 
agreement  with  nine  members  of  the 
UFF  insulation  industry  to  resolve 
complaints  concerning  adverse  physical 
effects  associated  with  UFF  insulation. 
The  Connecticut  agreement  also 
requires  manufacturers  to  provide 
prospective  purchasers  with  a  notice 
concerning  possible  adverse  health 
effects  associated  with  UFF  insulation. 
On  January  1, 1980,  the  Connecticut 
Department  of  Consumer  Protection 
proposed  a  regulation  to  require  a  health 
warning  in  all  UFF  insulation  contracts 
from  all  manufacturers. 

(3)  The  Office  of  the  Attorney  General 
of  the  State  of  Colorado  has  issued  a 
warning  about  potential  health  hazards 
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to  consumers  who  have  purchased  UFF  , 
insulation.  Denver  County  has  adopted 
a  prohibition  against  the  use  of  UFF  in 
new  or  existing  construction. 

(4)  On  December  18, 1979,  the  Virginia 
Department  of  Health  issued  a  Health 
Hazard  Alert  on  formaldehyde  and  UFF 
insulation. 

(5)  In  several  state  legislatures,  bills 
have  been  introduced  to  require  a 
safety-related  disclosure  (New  York, 
Minnesota)  to  ban  or  impose  a 
moratorium  on  the  sale  of  the  product 
(New  Jersey,  California,  Arizona,  West 
Virginia,  New  Hampshire,  Maryland)  or 
to  set  performance  requirements  limiting 
formaldehyde  emission  (Minnesota, 
California). 

(6)  The  Ilepartment  of  Housing  and 
Urban  Development  (HUD)  has  issued  a 
Use  of  Materials  Bulletin  #74  that 
explains  the  conditions  under  which 
HUD  will  accept  UFF  insulation  and 
stipulates  certain  limitations  for  its  use. 

(7)  On  December  21, 1979,  the 
Department  of  Energy  (DOE)  reproposed 
material  and  installation  standards  for 
UFF  insulation  under  the  Residential 
Conservation  Service  (RCS)  Program 
established  by  Title  II,  Part  1  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA),  Pub.  L.  No.  96-619  (44  FR 
75956). 

Active  Government  Collaboration 

The  Commission  requested  the 
National  Academy  of  Sciences  (NAS)  to 
evaluate  available  information  on  the 
toxicity  of  formaldehyde  and 
recommend  a  "tolerable”  level,  if  one 
exists,  for  formaldehyde  in  the  home 
environment.  The  Commission  has 
received  the  NAS  report  and  is  currently 
studying  the  report  results. 

The  Commission  is  also  conducting 
research  with  DOE  to  help  determine 
why  formaldehyde  gas  is  released  from 
UFF  insulation  and  whether  there  are 
means  of  preventing  such  release.  In 
addition,  the  Commission  has 
recommended  that  formaldehyde  be 
tested  for  carcinogenicity, 
teratogenicity,  and  mutagenicity  under 
the  National  Toxicology  Program.  The 
Commission  has  also  received  a 
completed  economic  study,  conducted 
by  a  contractor,  concerning  the  major 
uses  of  formaldehyde  in  consumer 
products,  including  UFF  insulation.  The 
study  also  provides  an  overview  of  the 
production  of  and  market  for 
formaldehyde. 

The  Commission  staff  has  had 
meetings  with  the  National  Association 
of  Urea  Foam  Insulation  Manufacturers 
and  the  Formaldehyde  Institute 
(including  the  National  Particleboard 
Association  and  the  Hardwood  Plywood 
Manufacturers  Association).  Complaints 


received  by  CPSC  are  being  forwarded 
to  the  applicable  association  for  follow¬ 
up. 

Timetable 

Consideration  of  Proposed  Written 
Notification — May  1980 
Regulatory  Option  Paper — September 
1980 

Regulatory  Analysis — The 
Commission,  as  an  independent 
agency,  is  not  required  to  prepare  a 
regulatory  analysis  as  defined  under 
E.0. 12044.  However,  the  Commission 
prepares  essentially  the  same 
information  in  its  rulemaking 
proceedings. 

Available  Documents 

CPSC  staff  briefing  packages  dated 
November  2, 1979  and  April  23, 1980  and 
a  draft  proposed  notification 
requirement  dated  May  2, 1980  are 
available  from  the  Office  of  the 
Secretary,  U.S.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207 
“Public  Hearings  Concerning  Safety 
and  Health  Problems  that  May  Be 
Associated  with  Release  of 
Formaldehyde  Gas  From  Urea 
Formaldehyde  (UF)  Foam  Insulation” — 
44  FR  69578,  December  3, 1979 

Agency  Contact 

Harry  Cohen,  Program  Manager 
Office  of  Program  Management 
U.S.  Consumer  Product  Safety 
Commission 
Washington,  D.C.  20207 
(301)  492-6453 

NUCLEAR  REGULATORY 
COMMISSION 

Office  of  Standards  Development 
Decommissioning  of  Nuclear  Facilities 
Regulation  (10  CFR  Parts  30*,  40*,  50*, 
and  70*) 

Legal  Authority 

Atomic  Energy  Act  of  1955,  as 
amended,  §  161,  42  U.S.C.  §  2201. 

Reason  for  Including  This  Entry 

The  Nuclear  Regulatory  Commission 
(NRC)  thinks  that  this  rule  is  important 
because  the  NRC  expects  it  will 
eventually  have  an  annual  effect  of  $100 
million  or  more  on  the  economy. 
Statement  of  Problem 

Decommissioning  is  the  removal  or 
isolation  of  the  radioactive 
contaminants  from  a  nuclear  facility  so 
it  can  be  released  for  unrestricted  use. 
The  purpose  of  this  regulation  is  to 
specify  requirements  for  planning  and 
implementing  decommissioning  to 
reduce  potential  radiation  hazards  to 
both  the  public  and  workers  at  a  facility 


after  the  end  of  its  useful  life.  The 
regulation  wilt  clearly  specify  NRC 
requirements  for  the  method,  cleanup 
criteria,  schedule,  and  financial 
assurance  of  decommissioning  actions. 

Alternatives  Under  Consideration 

The  present  regulatory  approach 
leaves  the  choice  of  decommissioning 
method,  schedule,  and  financial 
procedures  to  the  licensee  within  a  loose 
framework  of  regulatory  criteria.  The 
proposed  regulatory  approach  will 
carefully  specify  the  decommissioning 
procedures  licensees  must  follow. 

NRC  is  considering  two  major 
alternatives  for  the  method  of 
decommissioning.  One  is  the  removal  of 
radioactive  constituents  by  the  licensee, 
allowing  unrestricted  use  of  the  facility 
and  site,  after  decommissioning.  By 
unrestricted  use  we  mean  the  site  is  not 
limited  by  its  previous  nuclear  use.  The 
other  is  the  permanent  isolation  of  the 
radioactive  components  on  the  site, 
where  small  portions  of  the  site  will 
have  temporary  limited  access  for  public 
use  (depending  on  radioactive  decay 
times).  For  facility  components  that 
have  long-lived  radioactive  materials 
(i.e.,  significant  radioactivity  for  100 
years  or  more),  the  latter  method  is 
unacceptable,  because  their  isolation 
cannot  be  adequately  guaranteed.  The 
regulation  may  provide  for  delays  of 
varying  lengths  before  decommissioning 
to  allow  for  reduction  of  radiation 
exposure  and  decommissioning  costs. 

The  advantages  and  disadvantages  of 
the  above  two  options  are  detailed  and 
complex,  and  they  are  being  developed 
as  part  of  the  Generic  Environmental 
Impact  Statement  which  we  plan  to 
prepare  by  January  1981. 

The  regulation  will  also  consider 
various  methods  of  paying  for 
decommissioning.  While  it  is  generally 
acknowledged  that  those  who  benefit 
(the  users  of  the  power)  should  pay,  the 
manner  and  timing  of  such  payment  is 
unclear.  Requiring  funds  before 
issues  a  license,  while  a  facility  is  in  , 
operation,  at  the  end  of  its  life,  or  a 
combination  of  these  are  all  viable 
alternatives. 

Summary  of  Benefits 

Sectors  Affected:  Workers  in  firms 
and  facilities  licensed  by  the  NRC  or 
by  States  having  agreements  with 
NRC  to  assume  certain  regulatory 
responsibilities  for  nuclear  materials 
and  facilities,  including  approximately 
70  nuclear  power  plants  and  over 
20,000  material  licensees,  such  as 
firms  manufacturing  nuclear  fuel  and 
radiopharmaceutical  supplies,  and 
industries  using  radioisotopes;  and  the 
general  public. 
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At  the  present  time,  NRC  can 
characterize  the  benefits  of  the 
regulations  only  in  a  qualitative  way. 

The  NRC’s  systematic  and 
encompassing  regulations  identify 
licensing  requirements  that  will  ensure 
the  licensee  accomplishes 
decommissioning  safely.  This  will 
reduce  the  potential  radiation  hazards  to 
both  the  public  and  occupationally 
exposed  workers. 

The  following  are  examples  of 
regulatory  particulars  that  are  designed 
to  provide  the  desired  benefits;  (1) 
Clearly  specified  decommissioning 
requirements  simplify  planning  and 
conduct  of  decommissioning  activities 
and  reduce  the  need  for  remedial 
actions  to  clean  up  sites  that  are  found 
to  have  been  inadequately 
decommissioned.  (2)  NRC  design 
requirements  for  new  facilities  that  are 
directed  toward  facilitating  eventual 
decommissioning  can  mitigate 
occupational  radiation  exposures 
associated  with  decommissioning,  as 
well  as  reduce  radiation  exposures 
associated  with  routine  facility 
operations. 

Summary  of  Costs 

Sectors  Affected:  Firms  and  facilities 
licensed  by  the  NRC  or  by  States 
having  agreements  with  NRC  to 
assume  certain  regulatory 
responsibilities  for  nuclear  materials 
and  facilities,  including  approximately 
70  nuclear  power  plants  and  more 
than  20,000  material  licensees,  such  as 
firms  manufacturing  nuclear  fuels  and 
pharmaceutical  suppliers,  and 
industries  using  radioisotopes;  and 
users  of  electricity  produced  by 
nuclear  power. 

The  estimated  cost  of 
decommissioning  a  single  nuclear  power 
reactor  is  approximately  $40  million  (in 
1978  dollars).  There  are  70  such  reactors 
now  operating,  and  about  100  are  under 
construction  or  being  planned.  None  of 
the  currently  operating  reactors  is  in 
need  of  decommissioning  in  the  near 
future.  Although  this  action  would  not 
change  the  existing  responsibility  of 
licensees  to  decommission,  it  could 
require  immediate  collections  from 
electricity  customers  to  accumulate 
decommissioning  funds.  These 
collections  could  amount  to  $2  million 
per  year  for  each  reactor,  or  a  total 
amount  of  $140  million  per  year  (in  1978 
dollars).  While  the  added  cost  to  the 
consumer  would  depend  on  many 
factors,  we  estimate  this  cost  to  be 
relatively  insignificant  and  on  the  order 
of  a  tenth  of  a  mill  (Vio  of  a  cent)  per 
kilowatt-hour  of  electricity  used.  If  NRC 
requires  advanced  collection  or  surety 
bonding,  rather  than  collection  over  the 


anticipated  operating  life  of  the  facility, 
the  economic  impact  will  be  to  increase 
further  the  cost  of  the  electricity  that 
nuclear  reactors  produce.  It  is  not  likely 
that  the  change  in  the  cost  of  electricity 
will  affect  the  existence  of  any  reactor¬ 
owning  company.  It  is  possible  that 
additional  financial  assurance  costs 
could  drive  smaller  nuclear  fuel  cycle 
licensees,  such  as  fuel  fabricators  or 
uranium  mill  operators,  out  of  the 
nuclear  business. 

The  costs  of  decommissioning  and 
financial  assurance  for  the  more  than 
20,000  material  licensees  (e.g., 
radiopharmaceutical  suppliers, 
industrial  radioisotope  users)  are  not 
well  established  at  this  time. 

Related  Regulations  and  Actions 

Internal:  NRC  action  regarding 
radioactive  waste  disposal. 

External:  Environmental  F*rotection 
Agency  standard  for  low  level 
radioactive  residues  in  the  environment. 

Federal  Energy  Regulatory 
Commission  requirements  for 
accounting  methods  and  treatment  of 
decommissioning  costs  by  electrical 
wholesalers. 

Internal  Revenue  Service  rulings  on 
tax  treatment  of  funds  collected  for 
future  decommissioning  actions. 

State  Public  Utility  Commission 
requirements  for  accumulation  of  funds 
for  decommissioning. 

State  Legislatures’  passage  of  laws 
requiring  bonds  or  other  surety  for 
nuclear  decommissioning. 

Department  of  Energy  development  of 
programmatic  decommissioning  plans. 

International  Atomic  Energy  Agency 
decommissioning  programs. 

Active  Government  Collaboration 

We  are  carrying  on  active  liaison  with 
the  States,  the  Environmental  Protection 
Agency,  the  Federal  Energy  Regulatory 
Commission,  the  Internal  Revenue 
Service,  the  Department  of  Energy,  and 
the  International  Atomic  Energy 
Agency, 

Timetable 

Draft  Environmental  Impact 

Statement — January  1981 

Publish  Policy  Statement — September 
-  1981 

NPRM — January  1982 
Regulatory  Analysis 

Although  no  regulatory  analysis  is 
being  prepared,  the  Draft  Envirpnmental 
Impact  Statement  will  contain  much  of 
the  same  information. 

Available  Documents 

NUREG — 0436,  Rev.  1,  “Plan  for 
Reevaluation  of  NRC  Policy  of 


Decommissioning  of  Nuclear  Facilities,” 
dated  December  1978 
NUREG — 0278,  "Technology,  Safety 
and  Cost  of  Decommissioning  of 
Reference  Nuclear  Fuel  Reprocessing 
Plant,”  dated  October  1977 
NUREG/CR — 0130,  “Technology,  , 

Safety  and  Costs  of  Decommissioning  a 
Reference  Pressurized  Water  Reactor 
Power  Station,”  dated  June  1978 
NUREG/CR — 0130  (Addendum), 
“Technology,  Safety  and  Costs  of 
Decommissioning  a  Reference 
Pressurized  Water  Reactor  Power 
Station,”  dated  August  1979 
NUREG/CR — 0131,  “Decommissioning 
of  Nuclear  Facilities — An  Annotated 
Bibliography,”  dated  October  1978. 

NUREG/CR — 0129,  “Technology, 

Safety  and  Costs  of  Decommissioning  a 
Reference  Small  Mixed  Oxide  Fuel 
Fabrication  Plant,”  February  1979 
NUREG/CR — 0671,  “Decommissioning 
Nuclear  Facilities:  A  Review  and 
Analysis  of  Current  Regulations,”  dated 
August  1979 

NUREG/CR — 0569,  “Facilitation  of 
Decommissioning  of  Light  Water 
Reactors,”  dated  December  1979 
NUREG — 0590,  Rev.  1,  “Thoughts  on 
Regulation  Changes  for 
Decommissioning.”  Draft  Report,  dated 
October  1979 

NUREG — 0584,  Rev.  1,  “Assuring  the 
Availability  of  Funds  for 
Decommissioning  Nuclear  Facilities,” 
Draft  Report,  December  1979 
All  of  the  above  documents  are 
available  in  the  NRC  Public  Document 
Room  at  1717  H  Street,  N.W., 

Washington,  D.C.,  for  inspection  and 
copying.  A  charge  of  8  cents  per  page  is 
made  for  documents  copied  in  the  PDR. 
The  NUREG  documents  are  also 
available  by  writing  to  the  National 
Technical  Information  Service, 

Springfield,  VA  22161. 

Agency  Contact 

Keith  Steyer,  Chief  Fuel  Process 
Systems  Standards  Branch  Office  of 
Standards  Development  U.S.  Nuclear 
Regulatory  Commission  Washington, 
D.C.  20555  (301)  443-5918 


NRC-SD 

Disposal  of  High  Level  Radioactive 
Waste  in  Geologic  Repositories 
Regulation  (10  CFR  Parts  2*,  19*,  20*, 
30*,  40*,  51*,  60,  and  70*) 

Legal  Authority 

Energy  Reorganization  Act  of  1974, 

§  202  (3)  and  (4),  42  U.S.C.  §  5842. 

Reason  for  Including  This  Entry 

The  Nuclear  Regulatory  Commission 
(NRC)  thinks  that  this  rule  should  be 
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included  in  the  Calendar  because  it 
deals  with  an  important  health  and 
safety  issue  which  has  great  public 
interest. 

Statement  of  Problem 

The  Energy  Reorganization  Act  of 
1974  gives  NRC  licensing  and  regulatory 
authority  over  facilities  to  be  built  and 
operated  by  the  Department  of  Energy 
(DOE)  for  the  disposal  of  high  level 
radioactive  wastes  (HLW)  that  have 
been  generated  under  activities  licensed 
by  the  Commission  or  by  government 
programs. 

The  intent  of  this  regulation  is  to 
provide  information  to  DOE  and  other 
interested  parties  on  how  the  NRC  plans 
to  exercise  its  authority  over  DOE 
facilities  to  be  used  for  the  disposal  of 
HLW  in  prepared  cavities  deep  in  the 
earth.  (This  method  of  waste  disposal  is 
commonly  termed  “geologic  disposal,” 
and  the  facility  itself  is  called  a 
"geologic  repository.”)  Specifically,  the 
regulation  spells  out  the  procedures 
DOE  should  follow  in  applying  for  an 
NRC  license  for  geologic  disposal  of 
HLW  and  the  procedures  NRC  should 
follow  in  reviewing  that  application.  It 
will  state  the  technical  criteria  the  NRC 
will  use  in  evaluating  a  DOE 
application,  approving  or  disapproving  a 
license,  and  inspecting  the  placement  of 
the  waste  within  the  geologic  repository. 
Specific  topics  addressed  include  the 
suitability  of  a  site  and  the  design  and 
closure  of  a  repository.  During  the 
licensing  process,  the  NRC  staff  will  be 
made  available  to  discuss  with 
representatives  of  both  State  and  local 
governments  opportunities  for 
participation. 

Alternatives  Under  Consideration 

This  regulation  addresses  only 
geologic  disposal  of  HLW.  The  NRC  had 
considered  promulgating  a  broad 
regulation  to  cover  other  methods  which 
have  been  suggested  for  the  disposal  of 
HLW,  such  as  placing  the  wastes  on  the 
ocean  floor  (seabed  emplacement),  or 
within  a  polar  ice  cap  (icesheet 
disposal).  However,  neither  of  these 
methods  appears  to  be  within  NRC’s 
jurisdiction,  and  other  potential  methods 
(e.g.,  transmutation — alteration  of  the 
waste  to  decrease  its  radioactivity)  do 
not  appear  to  be  technically  developed 
yet  to  the  point  that  rulemaking  would 
be  warranted. 

The  NRC  had  also  considered  whether 
to  proceed  with  rulemaking  at  this  time 
or  to  rely  on  its  existing  body  of 
regulations  in  discharging  its  licensing 
responsibilities  over  the  disposal  of 
HLW.  The  NRC  has  decided  to  proceed 
with  rulemaking  because  reliance  on 
existing  regulations  would  neither  give 


proper  perspective  to  the  unique 
problem  of  geologic  disposal  of  HLW, 
nor  provide  the  guidance  to  both 
DOE  and  the  public  which  NRC  believes 
to  be  necessary  to  an  efficient  and 
publicly  accessible  licensing  process. 

Summary  of  Benefits 

Sectors  Affected:  Industries  producing 
high  level  radioactive  waste,  such  as 
electric  services  using  nuclear  power; 
DOE  (including  HLW  from  its 
research  and  development,  and 
military  programs);  State  and  local 
governments:  and  the  general  public. 
Industry  would  be  able  to  dispose  of 
its  high  level  radioactive  waste 
permanently  in  a  DOE  repository 
licensed  under  this  regulation.  State  and 
local  governments  would  be  able  to 
participate  in  the  licensing  process 
under  the  provisions  of  this  regulation. 
This  regulation  would  require  NRC  to 
make  a  finding  of  reasonable  assurance 
that  the  high  level  radioactive  waste 
could  be  disposed  of  in  a  manner  that 
would  protect  the  public  health  and 
safety,  and  the  environment. 

There  is  great  concern  on  behalf  of  the 
public.  State  governments,  and  the 
Congress  that  a  “safe"  method  be  foulid 
for  the  disposal  of  HLW.  The  sort  of 
regulation  we  are  proposing  should 
contribute  to  public  confidence  by 
providing  an  opportunity  for  public 
review  and  comment  during  the 
construction,  operation,  and  closure  of 
the  repository.  Another  benefit  is  that 
the  regulation  will  serve  as  a  base  from 
which  DOE  can  plan  and  develop  such  a 
facility,  hence  saving  both  time  and 
expense  in  the  licensing  process. 

Summary  of  Costs 

Sectors  Affected:  Industries  producing 
high  level  radioactive  waste,  such  as 
electric  services  using  nuclear  power, 
DOE  (including  HLW  from  its 
research  and  development,  and 
military  programs);  and  users  of 
electricity  produced  by  nuclear  power. 
Estimated  construction  and  operation 
costs  for  a  geologic  repository  range 
from  $1  to  $5  billion  (in  1978  dollars). 
Estimates  of  the  impact  on  the  cost  of 
electricity  production  vary  over  a  wide 
range,  but  we  do  not  expect  the  cost  to 
exceed  one  mill  (Vlo  of  a  cent)  per 
kilowatt  hour.  As  many  as  four 
repositories  may  be  required  to 
accommodate  the  HLW  that  the 
government  and  commercial  interests 
generate  by  the  end  of  the  century. 

The  only  costs  to  produce  the 
regulation  are  the  resources  that  NRC 
expends  to  develop,  support,  and  issue 
it. 


Related  Regulations  and  Actions 

Internal:  This  action  is  related  to  an 
NRC  program  to  classify  radioactive 
waste  according  to  the  degree  of  hazard 
it  presents. 

External:  This  action  is  related  to  the 
Environmental  Protection  Agency’s 
criteria  and  standards  for  the  disposal  of 
HLW. 

Active  Government  Collaboration 

We  have  active  liaison  with  the 
Environmental  Protection  Agency,  the 
United  States  Geological  Survey,  and 
the  Department  of  Energy. 

Timetable 

ANPRM  (Technical  Requirements) — 
May  1980  (60-day  public  comment 
period). 

NPRM  (Technical  Requirements) — 
December  1980 
Final  Rule  (Procedural 
Requirements) — December  1980 
Final  Rule  (Technical  Requirements) — 
December  1981 

Regulatory  Analysis — not  required, 
but  similar  material  available  in 
NPRM 

Available  Documents 

Commission  Paper — SECY  79-366 
(and  agenda) 

Policy  Statement — “Licensing 
Procedures  for  Geologic  Repositories  for 
High-Level  Radioactive  Wastes.”  43  FR 
53869,  November  17. 1978 

NPRM  (Procedural  Requirement) — 
“Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories: 
Proposed  Licensing  Procedures."  44  FR 
70408,  December  6, 1979 

NUREG — 0279 — “Determination  of 
Performance  Criteria  for  High-Level 
Solidified  Nuclear  Waste,”  July  1977 
NUREG — 0465 — “A  Classification 
System  for  Radioactive  Waste 
Disposal — What  Waste  Goes  Where?" 
June  1978 

All  of  the  above  documents  are 
available  in  the  NRC  Public  Document 
Room  at  1717  H  Street,  N.W.. 
Washington,  D.C.,  for  inspection  and 
copying.  A  charge  of  8  cents  per  page  is 
made  for  documents  copied  in  the  PDR. 
The  NUREG  documents  are  also 
available  for  sale  by  writing  the 
National  Technical  Information  Service, 
Springfield,  VA  22161. 

Agency  Contact 

1.  C.  Roberts.  Assistant  Director  for 
Siting  Standards,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  205,55. 
(301)  443-5966 


37014 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


CHAPTER  5— HUMAN  RESOURCES 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing 

Minimum  Property  Standards  for  One* 
and  Two-Family  Dwellings  (24  CFR 
Part  200,  Subpart  S) 

Legal  Authority 

National  Housing  Act,  §  211, 12  U.S.C. 

§  1715(b). 

Reason  for  Including  This  Entry 

This  proposal  is  an  initial  effort  by  the 
department  to  reduce  unessential 
regulations,  incorporate  model  code 
standards  and  minimize  the  bulk  of 
current  Minimum  Property  Standards. 

Statement  of  Problem 

HUD  now  imposes  Minimum  Property 
Standards  on  the  construction  of  one- 
and  two-family  dwellings.  Over  the* 
years  these  standards  have  increased  in 
length  and  complexity  to  a  point  where 
streamlining  and  updating  is  now 
appropriate.  HDD’s  Housing  Task  Force 
identified  several  aspects  of  the 
minimum  property  standards  which,  if 
changed,  should  improve  the 
affordability  of  housing  without 
substantially  lowering  the  construction 
quality  of  Federal  Housing 
Administration  units.  For  this  reason, 
HUD  is  proposing  a  revision  to  delete 
redundant,  obsolete,  and  unnecessary 
requirements.  Appropriate  parts  of  the 
model  one-  and  two-family  dwelling 
code  have  also  been  incorporated. 

Alternatives  Under  Consideration 

Alternative  #1  would  be  to  make  no 
change  in  the  present  standards.  This 
would  save  administrative  effort  but  has 
no  other  advantage.  On  the  other  hand, 
if  we  do  not  revise  the  standards  the 
burden  on  builders  will  only  increase 
and  the  standards  will  progressively 
prove  less  responsive  to  the  needs  of  the 
construction  industry  and  the 
homebuying  public. 

Summary  of  BeneHts 

Sectors  Affected:  Residential  building 
construction  and  construction 
workers:  public  and  private 
developers  of  housing  programs; 
occupants  and  owners  of  minimum 
standard  housing,  especially  FHA 
insured  housing;  and  the  mortgage 
banking  industry. 

Although  the  standards  govern  all 
FHA  Housing,  FHA  eligible  dwellings 
are  often  built  to  standards  higher  than 
the  Minimum  Property  Standards.  In 


these  cases  lowering  the  standard  would 
not  have  an  effect.  We  expect,  however, 
that  the  impact  of  these  changes  would 
be  felt  throughout  the  construction 
industry  generally  by  promoting  lower 
building  costs  and  ultimately  reducing 
the  purchaser’s  outlay.  Indirect  benefits 
depend  on  the  extent  to  which  the 
changes  to  minimum  property  standards 
actually'  lower  market  costs.  However, 
some  indirect  benefits  would  accrue  to 
housing  construction  workers  and  to  the 
mortgage  banking  industry:  for  workers, 
more  employment:  for  the  banking 
industry,  increased  building  activity. 
Also,  the  standards  are  picked  up  in  a 
number  of  local  building  codes  and  for 
this  reason  changes  in  the  standards 
should  have  an  impact  that  extends 
beyond  FHA-insured  housing  alone. 
Thus,  uninsured  as  well  as  insured 
properties  should  be  brought  to  a  new 
level  of  quality  in  localities  where  an 
improvement  in  the  standards  causes  a 
corresponding  improvement  in  the  code. 

Summary  of  Costs 

Sectors  Affected:  Residential  building 
construction. 

Staff  members  have  attempted  to 
consider  both  the  cost  savings  and  cost 
increasing  dimensions  of  the  proposed 
regulations.  If  an  average  upper  bound 
of  the  total  net  cost  savings  per  new 
dwelling  of  these  regulatory  changes  is 
estimated  at  $750.00  and  20%  of  the  units 
constructed  are  affected  (106,479  units 
(total  1979  starts)  X  20%  =  21,296)  we 
arrive  at  the  following  conclusion.  The 
aggregate  expenditures  on  new 
dwellings  affected  by  the  proposed 
regulatory  changes  would  be  just  under 
$16  million.  These  figures  are 
assumptions  and  appear  to  be  on  the 
high  side  of  probable  actual  experience 
when  all  of  the  economic  impacts  of  the 
proposed  changes  are  incorporated  into 
the  analysis. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Local  building  codes. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — early  June,  1980 
Public  Comment  Period 

.  60  days  following  NPRM — 

Regulatory  Analysis — to  be  issued 
concurrently  with  the  NPRM 
Final  rule — to  be  published  some  time 
after  the  close  of  the  comment  period 

Available  Documents 
None 


Agency  Contact 

Mervin  Dizenfeld,  Mechanical 
Engineer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.W„  Room  6170,  Washington,  D.C. 
20410  (202) 755-6590. 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division 

Regulations  Prohibiting  Discrimination 
Solely  on  the  Basis  of  Handicap  in 
Federally  Assisted  Programs 

Legal  Authority 

The  Rehabilitation  Act  of  1973,  §  504, 

29  U.S.C.  §  794.  E.0. 11914,  41  FR  17871, 
October  31, 1976.  Department  of  Health, 
Education  and  Welfare  (HEW) 

Guidelines  on  Rehabilitation,  45  CFR 
§85. 

Reason  for  Including  This  Entry 

This  proposed  regulation  is  intended 
to  eliminate  discrimination  against 
handicapped  persons  participating  or 
attempting  to  participate  in  Department 
of  Justice  (DOJ)  assisted  programs. 

Statement  of  Problem 

A  substantial  number  of  people  in  the 
United  States  are  denied  full 
participation  in  major  activities,  such  as 
employment,  because  of  discrimination 
based  on  their  handicaps.  Recognizing 
this  fact,  the  Congress  passed  §  504  of 
the  Rehabilitation  Act  of  1973,  which 
prohibits  discrimination  solely  on  the 
basis  of  handicap  in  all  programs  and 
activities  that  receive  Federal  financial 
assistance.  Federal  agencies  that 
provide  such  assistance  must  develop 
and  publish  regulations  in  furtherance  of 
the  broad  remedial  purpose  of  §  504. 

Alternatives  Under  Consideration 

Executive  Order  11914  requires  all 
Federal  departmental  regulations  that 
implement  §  504  to  be  consistent  with 
HEW  §  504  regulations.  Accordingly, 
there  are  no  alternatives  to  the 
standards  which  HEW  has  published  (43 
FR  2132)  in  terms  of  scope,  timing,  or 
substantive  requirements  obligating 
recipients  of  Federal  assistance  from 
DOJ.  However,  within  that  context,  the 
department  has  attempted  to  take  the 
least  burdensome  approaches  to 
achieving  the  objectives  of  §  504.  For 
example,  the  department’s  proposed 
§  504  regulations  require  employers  with 
50  or  more  employees  who  receive 
department  assistance  of  more  than 
$25,000  to  provide  for  recordkeeping  and 
notice  procedures  and  grievance 
mechanisms.  This  standard  makes  the  ^ 
proposed  DOJ  regulations  consistent 
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with  the  Law  Enforcement  Assistance 
Administration’s  Equal  Employment 
Opportunity  Guidelines  (28  CFR 
§  43.302(d))  for  the  development,  by 
recipients  of  Federal  assistance  through 
the  department,  of  an  equal  employment 
opportunity  program  with  respect  to 
race  and  sex.  Accordingly,  we  rejected 
other,  more  inclusive  criteria,  e.g.  15  or 
more  employees  and  no  minimum 
amount  of  financial  assistance  through 
the  Department  of  Justice. 

Further,  while  recipients  are 
encouraged  to  provide  communications 
to  their  applicants,  employees,  and 
beneficiaries  in  the  appropriate  medium 
(e.g.,  braille,  tapes),  the  regulations 
require  only  that  recipients 
communicate  effectively  with  those  who 
have  impaired  vision  and  hearing 
(§  42.503(e]  of  proposed  regulations). 
Other  options  that  the  department  is 
considering  are  included  in  the 
supplementary  information  section  of 
the  NPRM  (44  FR  54957-60,  September 
21, 1979). 

Summary  of  Benefits 

Sectors  Affected:  Approximately  9,000 
units  of  State  and  local  governments 
that  are  involved  in  law  enforcement 
and  related  activities,  their 
employees,  and  other  individuals 
eligible  to  take  part  in  their  programs: 
and  approximately  1,000  private 
entities,  such  as  juvenile  homes, 
educational  institutions,  public 
interest  groups,  etc.,  that  participate  in 
activities  related  to  the  Nation’s 
criminal  justice  system. 

The  regulations  will  establish 
standards  to  assure  nondiscrimination 
based  on  handicap  in  programs  and 
activities  that  receive  Federal  financial 
assistance  from  DOJ.  They  will  define 
and  prohibit  acts  of  discrimination 
against  qualified  handicapped  persons 
in  employment  and  as  beneficiaries  of 
programs  and  activities  that  receive 
assistance  from  DOJ.  Programs  and 
activities  that  the  regulation  would 
cover  would  include  those  administered 
by  State  and  local  units  of  the  criminal 
justice  system  that  receive  Federal 
assistance  in  the  form  of  grants  and 
Federal  assistance  contracts  from  the 
Law  Enforcement  Assistance 
Administration  (e.g.,  police  departments, 
prisons,  courts),  or  training  from  the 
Federal  Bureau  of  Investigation  or  other 
agencies  within  DOJ. 

The  elimination  of  discrimination 
against  the  handicapped  in  federally 
assisted  programs  and  activities  will 
further  advance  the  national  policy 
against  such  invidious  discrimination, 
will  assure  that  the  benefits  of  federally 
assisted  programs  and  activities  will  be 
extended  to  the  qualified  handicapped. 


and  will  preclude  the  discriminatory 
exclusion  of  the  handicapped  as 
employees  in  programs  and  activities 
that  receive  Federal  financial 
assistance. 

Summary  of  Costs 

Sectors  Affected:  Approximately  9,000 
units  of  State  and  local  governments 
that  are  involved  in  law  enforcement 
and  related  activities,  their 
employees,  and  other  individuals 
eligible  to  take  part  in  their  programs; 
and  approximately  1,000  private 
entities,  such  as  juvenile  homes, 
educational  institutions,  public 
interest  groups,  etc.,  that  participate  in 
activities  related  to  the  Nation’s 
criminal  justice  system. 

It  is  difficult  to  project  the  cost  of 
compliance.  Two  aspects  of  §  504  may 
increase  the  expenditures  of  recipients 
administering  federally  assisted 
programs.  The  first  requires  that 
recipients  make  a  reasonable 
accommodation  for  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
employee.  A  reasonable  accommodation 
might  involve  job  restructuring,  modified 
work  schedules,  or  acquisition  or 
modification  of  equipment  or  devices. 
The  recipient  must  decide  what 
constitutes  a  reasonable 
accommodation  on  a  case-by-case  basis. 

The  second  aspect  of  the  regulation 
requires  that  programs  and  activities 
that  receive  Federal  assistance  be 
prohibited  from  excluding  qualified 
handicapped  people  from  federally 
assisted  programs  because  a  recipient’s 
facilities  are  inaccessible  or  unusable. 
Structural  changes  to  existing  facilities 
may  be  unnecessary  where  other  less 
costly  or  burdensome  methods  are 
equally  effective.  Facilities  constructed 
after  final  rulemaking  must,  however,  be 
designed  and  constructed  to  make  them 
accessible  to  and  usable  by  the 
handicapped.  We  cannot  provide 
precise  estimates  of  compliance  costs  at 
this  stage,  although  at  present  it  appears 
that  the  compliance  cost  of  the 
regulation  will  not  result  in  major 
economic  consequences  within  the 
meanirig  of  E.0. 12044.  We  considered 
the  appropriateness  of  a  regulatory 
analysis  and  invited  public  comment  on 
this  issue. 

Related  Regulations  and  Actions 

Internal:  DOJ  regulations  under  Title 
VI  of  the  Civil  Rights  Act  of  1964,  28 
CFR  §  42.401  et  seq. 

External:  HEW  §  504  Regulations,  42 
FR  22676,  May  4, 1977. 


Active  Government  Collaboration 

By  virtue  of  E.0. 11914  the  President 
delegated  the  coordination  of 
governmentwide  enforcement  of  §  504  to 
HEW  and  directed  that  Federal  agency 
regulations  under  §  504  be  consistent 
with  the  standards  and  procedures  that 
the  Secretary  of  HEW  has  established. 

Timetable 

Final  Rule — May  1980 
Regulatory  Analysis — none 

Available  Documents 

NPRM — 44  FR  54950,  September  21. 
1979 

Agency  Contact 

Robert  N.  Dempsey,  Attorney,  Federal 
Enforcement  Section,  Civil  Rights 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  (202)  633- 
2374 


DOJ-CRO 

Regulations  Prohibiting  Discrimination 
on  the  Basis  of  Sex  in  Education  and 
Training  Programs  Receiving  Federal 
Financial  Assistance 

Legal  Authority 

Education  Amendments  of  1972,  as 
amended.  Title  IX,  §§  901,  902,  20  U.S.C. 

§  1681  et  seq. 

Reason  for  Including  This  Entry 

Because  of  a  recent  Supreme  Court 
decision.  City  of  Los  Angeles 
Department  of  Water  &■  Power  v. 
Manhart,  435  U.S.  702  (1978),  the 
Department  of  Justice’s  (DOJ)  proposed 
Title  IX  regulations,  unlike  the 
regulations  already  issued  by  the 
Department  of  Health,  Education  and 
Welfare  (HEW)  (45  CFR  Part  86)  and  the 
United  States  Department  of  Agriculture 
(USDA)  (45  FR  21608-21619,  April  11, 
1979),  will  prohibit  the  recipient’s  use  of 
fringe  benefit  plans  which  discriminate 
in  benefits  or  in  employee  contributions 
on  the  basis  of  sex. 

Statement  of  Problem 

Section  901  of  the  Education 
Amendment  of  1972,  as  amended, 
mandates  that  Federal  grant  agencies 
issue  a  regulation  to  enforce  the 
prohibition  against  sex  discrimination, 
contained  in  §  901  of  the  statute,  in 
education  and  training  programs  or 
activities  receiving  Federal  financial 
assistance.  We  are  issuing  the 
regulations  pursuant  to  that  mandate. 

On  June  4, 1975,  HEW  issued  final 
regulations,  which  have  generally 
served  as  a  model  for  other  grant 
agencies,  implementing  Title  IX  for  their 
programs.  The  DOJ  regulations  will,  for 
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the  most  part,  be  consistent  with 
HEW’s.  However,  there  will  be  one 
major  exception.  Section  86.56b{2)  of  the 
HEW  regulations  provides  that  “A 
recipient  shall  not: .  .  .  Administer, 
operate,  offer  or  participate  in  a  fringe 
benefit  plan  which  does  not  provide 
either  for  equal  periodic  benefits  for 
members  of  each  sex,  or  for  equal 
contributions  to  the  plan  by  such 
recipients  for  members  of  each  sex." 

This  section  was  consistent  with  the 
Department  of  Labor’s  interpretation  of 
the  Equal  Pay  Act  (29  U.S.C.  §  206[d])  in 
effect  at  the  time  the  regulation  was 
issued.  However,  it  is  inconsistent  with 
the  Equal  Employment  Opportunity 
Commission’s  interpretation  of  Title  VII 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 

§  2000(e).  29  CFR  §  1604.9(f)).  Further,  in 
Manhart  the  Supreme  Court  ruled  that 
requiring  higher  employee  contributions 
to  a  pension  plan  from  women  than  from 
similarly  situated  men  was 
discrimination  on  the  basis  of  sex, 
which  violated  Title  VII  and  the  Equal 
Pay  Act.  We  believe  that  under  the 
Court’s  reasoning  in  Manhart  paying 
lower  benefits  under  a  pension  or  other 
fringe  benefit  plan  to  individual 
members  of  one  sex  than  the  other  is 
sex  discrimination,  and  that  such  sex 
discrimination  violates  Title  IX.  Our 
proposed  regulation,  therefore,  will 
prohibit  use  of  fringe  benefit  plans 
which  discriminate  in  benefits  or  in 
employee  contributions  on  the  basis  of 
sex. 

Alternatives  Under  Consideration 

DO)  had  two  possible  alternatives  to 
choose  from  in  designing  this 
congressionally  mandated  regulation:  it 
could  have  followed  the  directions 
provided  by  the  other  Federal  agencies. 
HEW  and  USDA,  which  have  already 
issued  their  Title  IX  regulations:  or  it 
could  have  developed  an  entirely  new 
approach  to  Title  IX  enforcement 
ignoring  the  work  performed  by  other 
agencies.  We  have  chosen  to  follow  the 
leads  of  HEW  and  USDA  in  order  to 
ensure  consistency  in  the  Federal 
government’s  approach  to  enforcing 
Title  IX. 

Summary  of  Benefits 

Sectors  Affected:  State  and  local  law 
enforcement  and  correction  agencies, 
employees  of  these  agencies,  and 
other  individuals  eligible  to  take  part 
in  their  education  and  training 
programs  and  activities:  and  private 
entities  participating  in  activities 
related  to  the  Nation’s  criminal  justice 
system,  such  as  juvenile  homes, 
educational  institutions,  and  public 
interest  groups. 


This  regulation  will  prevent 
discrimination  on  the  basis  of  sex  in 
access  to  education  and  training 
programs  and  in  fringe  benefit  plans 
sponsored  by  recipients  receiving 
assistance  from  DO).  Viewed  from  a 
larger  perspective,  implementation  of 
the  regulation  will  upgrade  the  quality  of 
law  enforcement  and  related  activities 
by  ensuring  equal  access  to  education 
and  training  programs  regardless  of  sex. 
Specifically,  it  will  improve  the  ability  of 
women  who  have  traditionally  been 
discriminated  against  by  the 
employment  practices  of  law 
enforcement  agencies  to  obtain  equal 
access,  once  hired,  to  those  activities 
needed  for  professional  advancement. 

Summary  of  Costs 

Sectors  Affected:  State  and  local  law 
enforcement  and  correction  agencies; 
and  private  entities  participating  in 
activities  related  to  the  Nation’s 
criminal  justice  system,  such  as 
juvepile  homes,  educational 
institutions,  and  public  interest 
groups. 

We  cannot  provide  precise  estimates 
of  compliance  costs  at  this  stage: 
however,  they  appear  to  be  minimal, 
with  the  possible  exception  of  changes 
which  may  be  required  in  the  recipient’s 
pension  and  other  fringe  benefit 
programs.  We  do  not  believe  that  the 
compliance  costs  associated  with  this 
regulation  will  have  any  major  economic 
consequences  within  the  meaning  of 
E.0. 12044.  Should  the  public  raise  the 
issue  of  costs  during  the  comment 
period,  we  will  consider  conducting  a 
regulatory  analysis. 

Related  Regulations  and  Actions 

Internal:  DO)  regulation  issued  by  the 
Law  Enforcement  Assistance 
Administration  under  the  authority  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  42 
U.S.C.  §  3701  et  seq.  This  law,  which 
contains  a  general  prohibition  against 
sex  discrimination,  has  been  reenacted 
in  the  Justice  System  Improvement  Act 
of  1979,  P.L.  96-157,  and  is  implemented 
by  28  CFR  §§  42.201-217.  Recipients  in 
compliance  with  that  statute  and 
regulation  will  be  considered  in 
compliance  with  the  DO)  Title  IX 
regulation. 

External:  HEW  regulation  45  CFR  Part 
86,  USDA  Regulation,  44  FR  21608- 
21619,  April  11, 1979. 

Active  Government  Collaboration 

No  Federal  agency  has  been  delegated 
overall  responsibility  for  coordinating 
enforcement  of  Title  IX.  However,  DOJ 
has  attempted  to  make  its  regulation 
consistent  with  those  already  published 


by  the  Department  of  Health,  Education 
and  Welfare  and  the  United  States 
Department  of  Agriculture. 

Timetable 

NPRM— May  1980 
Final  Rule — August  1980 
Regulatory  Analysis — we  may 
consider  preparing  an  analysis  if 
public  comment  Indicates  costs  as  a 
significant  issue 

Available  Documents 
None 

Agency  Contact 

Ms.  Stewart  B.  Oneglia,  Director, 
Office  of  Coordination  and  Review, 
Civil  Rights  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  (202) 
724-6757 


DOJ-IMMIGRATION  AND 
NATURALIZATION  SERVICE 

Admission  of  Refugees  and  Asylum 
Procedures  (8  CFR  207  and  208) 

Legal  Authority 

Refugee  Act  of  1980,  Pub.  L.  96-212,  94 
Stat.  102. 

Reason  for  Including  This  Entry 

These  proposed  regulations  will  set  a 
precedent  for  U.S.  programs  providing 
relief  for  the  increasing  numbers  of 
refugees  seeking  haven  in  the  United 
States.  The  refugee  problem  has 
generated  worldwide  attention  and  is  of 
major  concern  to  the  United  States  and 
its  citizens. 

Statement  of  Problem 

The  Refugee  Act  of  1980  is  a  major 
departure  from  prior  legislation  which 
provided  relief  for  refugees.  It 
establishes  a  permanent  and  systematic 
procedure  for  meeting  these 
humanitarian  needs.  Prior  statutory 
provisions  have  proven  to  be  inadequate 
because  of  the  lack  of  uniformity  in 
treating  refugees  from  different  parts  of 
the  world.  The  Immigration  and 
Naturalization  Service  must  adopt 
regulations  to  implement  the  provisions 
of  the  new  act. 

The  proposed  regulations  provide  that 
the  Immigration  and  Naturalization 
Service  accomplish  the  following 
specific  responsibilities:  determine  who 
qualifies  as  a  refugee;  establish  asylum 
procedures;  adjust  the  status  of  refugees; 
establish  procedures  for  inspection  and 
examination  of  refugees;  waive  certain 
exclusionary  grounds  for  admitting 
refugees;  develop  regulations  for 
procedures  to  terminate  the  status  of 
those  who  no  longer  qualify  as  refugees; 
and  admit  refugees  into  the  United 
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States,  subject  to  numerical  limitations 
established  by  the  President  after 
appropriate  consultation  with  Congress. 

In  addition,  the  regulations  also  specify 
procedures  for  the  Immigration  and 
Naturalization  Service  to  inform  aliens, 
other  governmental  agencies,  and  the 
public  as  to  who  may  qualify  as  a 
refugee,  and  the  methods  and 
procedures  for  refugees  to  apply  for  the 
benefits  which  the  act  provides. 

Alternatives  Under  Consideration 

Because  of  certain  retroactive 
provisions  in  the  Refugee  Act  of  1980, 
and  the  short  time  frame  within  which  to 
develop  regulations,  the  Service  has 
decided  to  publish  interim  regulations  to 
meet  these  exigent  circumstances.  The 
nature  of  the  problem  we  are  faced 
with — emergency  relief  for  human 
suffering — argues  against  a  prolonged 
deliberative  process  to  weigh 
innumerable  alternatives  before 
deciding  upon  a  course  of  regulatory 
action.  We  believe  that  by  publishing 
interim  regulations  as  quickly  as  we  can, 
the  intent  of  the  law  will  be  served  best. 
Fine  tuning  of  the  regulations  can  be 
done  at  a  later  date  in  the  form  of  final 
regulations  after  opportunity  for  public 
comment. 

Summary  of  Benefits 

Sectors  Affected:  Refugees;  Federal 
agencies,  such  as  Departments  of 
State;  Health,  Education,  and  Welfare; 
and  Labor;  and  the  Public  Health 
Service;  international  organizations; 
foreign  governments;  State 
governments;  others  involved  in 
refugee  relief  and  resettlement;  and 
the  general  public. 

Until  the  refugees  are  absorbed  into 
the  economy  and  contribute  to  the 
Nation’s  gross  national  product  through 
their  labor  and  services,  they  will  place 
a  burden  upon  public  agencies. 

Summary  of  Costs 

Sectors  Affected:  Federal  agencies, 
such  as  Departments  of  State;  Health, 
Education,  and  Welfare;  and  Labor; 
and  the  Public  Health  Service; 
international  organizations;  foreign 
governments;  State  governments;  and 
others  involved  in  refugee  relief  and 
resettlement. 

As  the  number  of  refugees  admitted 
increases  because  of  the  new  liberalized 
admission  trend  reflected  in  the  act,  the 
workload  of  the  Federal  agencies,  public 
and  private  agencies,  and  charitable 
organizations  will  increase 
proportionately.  The  need  for  financial 
and  medical  assistance  for  the  refugees 
will  fall  upon  various  Federal  and  State 
agencies  responsible  for  public  health 
and  welfare.  Private  and  voluntary 


organizations  which  provide  services 
not  available  from  public  agencies  will 
also  have  increased  operating  costs. 
While  we  are  unable  at  this  time  to 
place  a  dollar  value  on  the  cost  to  all 
sectors  affected  by  the  act,  our 
experience  in  FY  1979  indicates  that 
about  108,000  refugees  were  admitted 
into  the  United  States  by  the 
Immigration  and  Naturalization  Service. 
We  believe  the  total  will  be  about 
225,000  for  FY  1980. 

Related  Regulations  and  Actions 

Internal:  Existing  regulations,  dealing 
with  asylum.  8  CFR  108,  adjustment  of 
status,  8  CFR  245,  and  other  references 
in  various  subsections  in  Title  8, 

Chapter  I  of  the  regulations  will  be 
affected  by  the  new  interim  regulations, 
and  we  will  amend  them  as  necessary. 

External:  While  other  Federal 
agencies  are  also  affected  by  the  Act,  it 
is  not  certain  at  this  time  what  revisions 
they  must  make  to  their  regulations 
when  the  Immigration  and 
Naturalization  Service  publishes  its 
interim  regulations. 

Active  Government  Collaboration 

Operating  units  of  the  Immigration 
and  Naturalization  Service  have  been  in 
contact  with  the  Departments  of  State; 
Labor;  and  Health,  Education  and 
Welfare  because  of  the  mutual  areas  of 
responsibility  each  shares  under  the  act. 

Timetable 

Interim  Regulations — July  1980 
Public  Comment  Period — July  1980- 
August  1980 

Written  comments  to;  Commissioner, 
Immigration  and  Naturalization 
Service,  425  I  Street,  N.  W.,  Room 
7100,  Washington,  D.C.  20536 
Regulatory  Analysis — not  required 

Available  Documents 

Refugee  Act  of  1980,  Public  Law  96- 
212  {94  Stat.  102) 

Available  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $1.50 
per  copy 

Senate  Conference  Report  96-590, 
Refugee  Act  of  1980 
Available  from;  Senate  Document 
Room,  U.S.  Capitol  Wa.shington,  D.C. 
20510  (no  cost) 

Agency  Contact 

For  questions  on  asylum  procedures 
for  refugees: 

Harry  Klajbor,  Deputy  Assistant 
Commissioner,  Adjudications, 
Immigration  and  Naturalization 
Service,  425  I  Street,  N.W., 
Washington,  D.C.  20536,  (202)  633- 
3229 


For  questions  on  admission  of 
refugees: 

John  Z.  Rebsamen,  Director,  Office  of 
Refugee  and  Parole,  Immigration  and 
Naturalization  Service,  425  1  Street, 
N.W.,  Washington.  D.C.  20536,  (202) 
633-2391 

For  questions  on  adjustment  of  status 
of  refugees: 

Charles  G.  McCarthy,  Deputy 
Assistant  Commissioner, 
Adjudications,  Impiigration  and 
Naturalization  Service,  425  I  Street,  N. 
W.,  Washington,  D.C.  20536,  (202)  633- 
2399 


DOJ-INS 

Employment  Authorization  (8  CFR  Part 
109,  45  FR  19563,  March  26, 1980) 

Legal  Authority 

Immigration  and  Nationality  Act,  8 
U.S.C.  §§  1103  and  1255(c). 

Reason  for  Including  This  Entry 

The  Immigration  and  Naturalization 
Service  thinks  this  rule  is  important 
because  the  various  subsections.  Service 
policy,  and  standards  relating  to 
employment  authorization  for  aliens  will 
be  codified  under  one  new  part.  In  the 
existing  regulations  employment 
authorization  and  revocation  of 
employment  authorization  were 
discretionary  with  the  district  directors 
of  the  Immigration  and  Naturalization 
Service.  The  new  regulations  will  clearly 
specify  the  classes  of  aliens  eligible  to 
work  upon  admission  into  the  United 
States  and  those  aliens  who  will  require 
administrative  authorization  to  work. 
The  regulation  also  impacts  upon  the 
Social  Security  Act  and  related  labor 
laws. 

Statement  of  Problem 

Immigration  and  Naturalization 
Service  procedures  for  granting 
employment  authorization  to  aliens  are 
based  on  the  Attorney  General’s 
authority  under  8  U.S.C.  1103,  which 
charges  him  with  the  administration  and 
enforcement  of  the  immigration  and 
nationality  laws.  28  CFR  0.105  delegates 
this  authority  and  responsibility  to  the 
Commissioner  of  Immigration  and 
Naturalization.  A  1976  amendment  to 
the  Immigration  and  Nationality  Act 
bars  adjustment  of  status  of  any  alien 
(other  than  an  immediate  relative  of  a 
U.S.  citizen)  who  after  January  1, 1977 
engages  in  unauthorized  employment 
prior  to  filing  an  application  for 
adjustment  of  status. 

Implementation  of  the  amendment  to 
the  law  resulted  in  numerous  revisions 
to  the  Immigration  and  Naturalization 
Service’s  regulations  and  instructions. 
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determinations  of  work  eligibility  on  a 
case-by-case  basis,  and  discretionary 
grants  of  employment  authorization 
based  upon  the  financial  necessity  of 
the  alien.  To  ensure  a  more  uniform 
application  of  the  Immigration  and 
Naturalization  Service’s  policies  in  this 
area,  w'e  need  clearly ‘defined  criteria  for 
granting  employment  authorization  to 
specific  classes  of  aliens.  We  should 
consolidate  numerous  policy  guidelines 
into  one  ready  reference. 

On  July  25. 1979  the  Immigration  and 
Naturalization  Service  published 
regulations  in  the  Federal  Register  (44 
FR  43480)  to  codify  the  body  of 
procedures  and  criteria  which  it  had 
already  developed  through  experience 
with  granting  employment 
authorizations.  The  proposed 
regulations  would  require  nonimmigrant 
aliens  to  continue  complying  with 
existing  regulations  relating  to 
employment  for  their  particular 
nonimmigrant  status.  Other  aliens 
would  apply  to  the  district  directors  of 
the  Immigration  and  Naturalization 
Service  for  discretionary  grants  of 
employment  authorization  based  upon 
establishing  financial  necessity  for 
employment  or  presumable  qualification 
for  some  type  of  permanent  status  in  the 
United  States. 

In  view  of  the  comments  we  received 
from  interested  persons,  the  Immigration 
and  Naturalization  Service  has 
significantly  modified  its  proposed  rule 
by  specifically  setting  out  those  classes 
of  aliens  who  are  authorized  to  be 
employed  in  the  United  States  as  a 
condition  of  their  admission  without 
specific  authorization  from  the  Service. 
The  new  proposed  rule  also  clearly 
describes  the  classes  of  aliens  who  may 
apply  for  discretionary  work 
authorization  based  upon  their  financial 
needs  caused  by  subsequent  changes  in 
circumstances.  Lastly,  the  proposed  rule 
defines  the  criteria  to  be  used  by  the 
Immigration  and  Naturalization  Service 
district  directors  and  the  uniform 
procedures  they  must  follow  in  revoking 
previously  granted  discretionary  work 
authorizations.  We  published  this  new 
proposal  in  the  Federal  Register  on 
March  26. 1980  (45  FR  19563)  and  the 
public  had  60  days  to  submit  their 
comments. 

Alternatives  Under  Consideration 

We  originally  conceived  this  as  a 
consolidation  of  existing  procedures: 
however,  in  view  of  the  public 
comments  received  and  the  significant 
issues  raised,  we  are  considering 
making  substantive  changes.  At  this 
time,  proposing  alternative  actions 
would  be  premature. 


Summary  of  BeneHts 

Sectors  Affected:  Aliens:  industries 
employing  aliens,  including  the 
medical  profession,  nursing 
profession,  and  other  skilled  labor 
professions:  the  Service:  Federal 
agencies  such  as  the  Departments  of 
Labor  and  State,  and  the  Social 
Security  Administration:  State  and 
local  governments:  charitable 
organizations:  and  others  requiring 
classification  of  an  alien’s  employable 
status. 

This  rule  will  not  only  benefit  aliens 
entering  the  United  States  but  also  will 
benefit  the  general  public.  Definable 
classes  of  aliens  will  be  employable 
without  delay  and  employers  will  know 
what  classes  of  aliens  can  be 
legitimately  employed  without  requiring 
proof  of  work  authorization  from  the 
Immigration  and  Naturalization  Service. 
The  regulation  will  also  clarify  for 
employers  what  class  of  alien  is  covered 
under  the  Social  Security  Act  and 
Federal  labor  laws,  as  social  security 
coverage  and  labor  law  protection  of 
workers  are  dependent  upon  the  alien’s 
classification  and  whether  or  not  he/she 
is  legitimately  employable.  The 
Immigration  and  Naturalization  Service 
will  benefit  because  this  proposal  will 
generate  information  which  will 
forestall  many  individual  inquiries  from 
employers,  other  government  agencies, 
and  charitable  organizations  requesting 
classification  of  an  alien’s  employable 
status.  Agencies  such  as  the 
Departments  of  Labor  and  State,  and  the 
Social  Security  Administration  will 
benefit  by  the  clearly  defined 
employment  status  of  aliens  because 
their  regulations  also  impact  upon 
defining  eligibility  for  visas  and 
benefits. 

Summary  of  Costs 

Sectors  Affected:  None. 

Related  Regulations  and  Actions 

Internal:  This  regulation  codifies  the 
numerous  interpretations  and  policies  of 
the  Service  relating  to  work 
authorization  which  were  spread 
throughout  Chapter  I  of  the  regulations 
and  the  Immigration  and  Naturalization 
Service’s  Operations  Instructions. 

External:  Related  regulations  of  the 
Departments  of  Labor  and  State,  and  the 
Social  Security  Administration  will  be 
affected  by  the  proposed  regulations. 

Active  Government  Collaboration 

The  Immigration  and  Naturalization 
Service  expects  to  receive  comments 
from  the  Departments  of  Labor  and 
State,  and  the  Social  Security 
Administration  in  formulating  the  final 


rule  because  of  the  interaction  of 
responsibilities  in  the  alien  employment 
area.  We  anticipate  that  these  agencies 
also  will  amend  their  regulations  to 
clarify  the  status  of  employable  aliens 
who  are  entitled  to  benefits  under  the 
various  agencies. 

Timetable 

Final  Rule — July  1980 
Final  Rule  Effective — 30  days  after 
publication  as  Final  Rule 
Regulatory  Analysis — not  required 

Available  Documents 

NPRM— 45  FR  43480,  July  25, 1979 
NPRM— 45  FR  19563,  March  26. 1980 
All  documents  available  for  review  in 
the  Public  Reading  Room,  Room  5037, 
Immigration  and  Naturalization  Service, 
425  Eye  Street,  N.  W..  Washington.  D.C. 
20538. 

Agency  Contact 

Harry  Klajbor,  Deputy  Assistant 
Commissioner,  Adjudications 
Immigration  and  Naturalization 
Service 

425  Eye  Street,  N.  W. 

Washington,  D.C.  20536 
(202)  633-3224 


DOJ— OFFICE  OF  JUSTICE 
ASSISTANCE,  RESEARCH,  AND 
STATISTICS’  /  LAW  ENFORCEMENT 
ASSISTANCE  ADMINISTRATION 

Equal  Service  Evaluation  Guidelines 
(28  CFR  Part  42) 

Legal  Authority 

Justice  System  Improvement  Act  of 
1979,  42  U.S.C.  §  3782(a).  et  seq. 

Reason  for  Including  This  Entry 

The  Office  of  Justice  Assistance, 
Research,  and  Statistics  (OJARS) 
believes  that  these  guidelines  are 
important  because  they  will  help  it 
assure  that  State  and  local  criminal 
justice  agencies  do  not  discriminate  in 
the  delivery  of  services  to  the  public, 
and  will  help  the  agencies  spot  and 
correct  discriminatory  practices  without 
the  need  for  Federal  action. 

Statement  of  the  Problem 

OJARS,  the  Law  Enforcement 
Assistance  Administration  (LEAA),  the 
National  Institute  of  Justice  (NIJ),  and 
the  Bureau  of  Justice  Statistics  (BJS) 
award  grants  to  support  improvements 
in  all  parts  of  the  criminal  justice 
system — police,  corrections,  courts, 
probation,  parole,  prosecution,  defense, 
and  juvenile  justice  agencies. 

The  nondiscrimination  provision  of 
the  Justice  System  Improvement  Act  of 
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1979,  42  U.S.C.  §  3879d(c)(l).  states  that 
no  person  may  be  “excluded  from 
participation  in. .  .  .  denied  the  benefits 
of, .  .  .  subjected  to  discrimination 
under  or  denied  employment  in 
connection  with"  any  program  or 
activity  supported  by  funds  made 
available  under  the  Act  on  the  basis  of 
race,  color,  religion,  national  origin,  or 
sex.  The  Act  requires  OJARS  to  take 
rapid  action  to  end  assistance  to 
recipients  who  practice  such 
discrimination. 

The  OJARS  Office  of  Civil  Rights 
Compliance  (OCRC)  investigates 
complaints  of  discrimination  and,  even 
in  the  absence  of  a  complaint,  conducts 
"compliance  reviews"  of  its  recipients. 
OCRC  has  received  an  increasing 
number  of  complaints  alleging 
discrimination  in  the  services  that 
criminal  justice  agencies  provide  to 
minority  groups  and  women.  Complaints 
may  range  from  a  police  department's 
failure  to  respond  to  calls  for  assistance 
from  a  minority  neighborhood  to  a 
department  of  corrections’  failure  to 
provide  the  same  “halfway  house” 
facilities  for  women  that  it  does  for  men. 
OCRC  has  also  sought  to  focus  more 
compliance  reviews  on  recipients’ 
efforts  to  serve  their  communities 
equitably.  In  attempting  to  investigate 
these  complaints  and  conduct  these 
reviews,  however,  OCRC  has  found  that 
recipients  do  not  maintain  the 
information  necessary  to  permit  OJARS 
to  make  a  determination  of  compliance 
or  noncompliance.  As  a  result,  OJARS 
cannot  fully  implement  the 
nondiscrimination  provision  in  the 
services  area. 

Alternatives  Under  Consideration 

There  are  three  alternative  methods  of 
addressing  the  problem.  OJARS  could: 

(Ij  Establish  a  guideline  broad  enough 
to  inform  each  category  of  criminal 
justice  recipient  (e.g.,  police  agency, 
court,  corrections  department)  of  the 
type  of  information  OJARS  would  need 
to  review  to  determine  compliance  with 
42  U.S.C.  §  3789d(c)(l): 

(2)  implement  an  ad  hoc  method  of 
collecting  information  tailored  to  each 
recipient  that  OJARS  would  establish 
after  it  initiated  its  complaint 
investigation,  or  compliance  review,  of 
the  recipient:  or 

(3)  decide  not  to  investigate 
complaints  of  discrimination  in  services, 
or  to  close  all  such  investigations  for 
“insufficient  data." 

Options  (2)  and  (3)  would  do  little  to 
assist  OJARS  in  eliminating 
discrimination  in  services  h'om  the 
criminal  justice  system.  Option  (2) 
would  also  be  too  time-consuming  and 
impractical  to  administer  for  the  20 


persons  who  comprise  OCRC's  staff.  We 
cannot  obtain  the  information  from 
another  Federal  agency  because  no 
other  agency  collects  the  type  of  data 
OJARS  needs  for  review. 

Option  (1)  is  the  only  alternative  that 
would  effectively  assist  OJARS  in 
implementing  the  nondiscrimination 
provision  of  the  Justice  System 
Improvement  Act.  Administered 
properly,  it  would  assure  OJARS  that 
the  information  it  needed  to  evaluate  a 
complaint  of  discrimination  would  be 
available  for  review,  and  would  enable 
the  recipient  criminal  justice  agency  to 
quickly  and  effectively  rebut  a  false 
charge.  The  guideline  will  also  be  a 
useful  self-examination  tool  for  criminal 
justice  agencies  seeking  to  voluntarily 
curb  discrimination  that  they  might  not 
have  previously  recognized. 

Summary  of  Benefits 

Sectors  Affected:  State  and  local 
criminal  justice  agencies:  members  of 
the  public  served  by  those  agencies, 
particularly  inmd^es  of  correctional 
institutions,  persons  on  probation, 
parolees,  and  juveniles  found  to  be 
delinquent  by  a  court:  and  OJARS. 

The  proposed  guideline  will: 

1.  greatly  improve  OJARS’  ability  to 
assure  that  recipients  of  its  funds  are 
not  in  violation  of  the  nondiscrimination 
provision  of  the  Justice  System 
Improvement  Act; 

2.  help  protect  individuals  from  being 
subjected  to  discrimination  in  violation 
of  the  Justice  System  Improvement  Act: 

3.  reduce  the  time  needed  to  conduct 
complaint  investigations  and 
compliance  reviews: 

4.  help  OJARS  recipients  defend 
themselves  against  baseless  charges  of 
discrimination;  and 

5.  give  recipient  agencies  the 
information  they  need  to  voluntarily  end 
discrimination  they  might  not  have 
previously  known  they  were  practicing. 

Summary  of  Costs 

Sectors  Affected:  State  and  local 
criminal  justice  agencies. 

OJARS  recipients  may  incur  some 
indirect  personnel  costs  in  developing  a 
mechanism  to  collect  the  required  data. 
Those  costs  should  diminish 
considerably  after  they  have  established 
the  mechanism.  However,  because  most 
agencies  already  collect  the  data  the 
guidelines  would  require,  it  should  not 
be  unduly  burdensome  to  them. 

Related  Regulations  and  Actions 

Internal:  OJARS  has  previously 
published  Nondiscrimination 
Regulations  at  28  CFR  42.201,  et  seq., 
and  Equal  Employment  Opportunity 


Program  (EEOP)  Guidelines  at  28  CFR 
42.301,  et  seq.  The  proposed  guideline 
would  seek  to  collect  services 
information  in  much  the  same  way  that 
the  EEOP  Guidelines  collect 
employment  information.  OJARS  will 
revise  the  EEOP  Guidelines  for  comment 
at  the  same  time  it  proposes  the  Equal 
Service  Program  Guidelines.  The 
anticipated  revisions  in  the  EEOP 
Guidelines  will  reflect  an  attempt  to 
streamline  and  clarify  the  scope  of  those 
requirements. 

OJARS  also  revised  the  existing 
Nondiscrimination  Regulations  in  April 
1980,  primarily  to  make  them  conform 
with  technical  amendments  made  in  the 
civil  rights  provisions  of  the  Justice 
System  Improvement  Act. 

External:  None. 

Active  Government  Collaboration 

OJARS  will  request  the  views  of  the 
Civil  Rights  Division  of  the  Department 
of  Justice,  and  give  them  serious 
consideration. 

Timetable 

NPRM — June  1980 

Public  Comment  Period — June  to 

August  1980 

Final  Rule — September  1980 
Final  Rule  Effective — upon 
publication  as  final 
Regulatory  Analysis — not  required 

Available  Documents 

ANPRM— 44  FR  53179,  September  13, 
1979 

Agency  Contact 

William  W.  Kummings,  Attorney- 
Advisor 

Office  of  Civil  Rights  Compliance 
Office  of  Justice  Assistance.  Research, 
and  Statistics 
633  Indiana  Avenue,  N.W. 
Washington,  D.C.  20531 
(202)  724-5980 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Sex  Discrimination  Guidelines— 
Employee  Benefits  (41  CFR  60-20.3C*) 

Legal  Authority 

E.0. 11246  (September  28, 1965),  as 
amended  by  E.0. 11375  (October  17, 
1967). 

Reason  for  Including  This  Entry 

This  proposal  could  cause  substantial 
costs  by  prohibiting  the  sex-based 
provision  of  unequal  fringe  benefits, 
which  is  a  matter  of  considerable  public 
interest. 
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Statement  of  Problem 

E.0. 11246,  as  amended,  prohibits 
employment  discrimination  on  the  basis 
of  race,  color,  religion,  sex,  or  national 
origin  against  any  person  employed  by 
or  seeking  employment  with  Federal 
contractors  or  under  federally  assisted 
construction  contracts.  It  also 
establishes  obligations  for  Federal 
contractors  and  subcontractors  to  take 
affirmative  action  to  ensure 
nondiscriminatory  treatment  of  their 
employees  and  of  applicants  for 
employment.  The  sex  discrimination 
guidelines  for  compliance  by  Federal 
contractors  with  the  equal  employment 
opportunity  requirements  of  E.0. 11246 
are  in  41  CFR  60-20.  They  contain  a 
section  (41  CFR  60-20.2(c))  which  says 
that  with  respect  to  employers’ 
contributions  for  insurance,  pensions, 
welfare  programs,  and  similar  fringe 
benefits,  the  guidelines  are  not  violated 
where  employer  contributions  for  such 
programs  are  equal  for  men  and  women 
or  where  the  resulting  benefits  are 
equal. 

On  August  25, 1978,  the  Department  of 
Labor  published  in  the  Federal  Register 
proposals  to  revise  both  this  regulation 
and  the  same  standard  under  the 
Department’s  Interpretative  Bulletin  ' 
concerning  the  Equal  Pay  Act.  Under 
these  proposals,  sex-based  differentials 
in  employee  benefits  would  not  be 
lawful  even  if  unequal  employer 
contributions  are  necessary  to  ensure 
equal  benefits.  Also,  these  proposals 
would  not  permit  covered  employers  to 
require  sex-based  differentials  in 
employees’  contributions  to  achieve 
equal  benefits.  On  July  1, 1979,  the  Equal 
Employment  Opportunities  Commission 
(EEOC)  assumed  responsibility  for 
administration  and  enforcement  of  the 
Equal  Pay  Act.  The  Department  of  Labor 
retained  responsibility  for 
administration  and  enforcement  of  E.0. 
11246. 

In  light  of  an  April  25, 1978  U.S. 
Supreme  Court  decision  in  the  case  of 
Los  Angeles  Department  of  Water  and 
Power  V.  Manhart,  435  U.S.  702,  it  is  not 
realistic  to  expect  that  “the  equal 
contributions  or  equal  benefits”  rule,  in 
its  present  form  may  continue.  In  the 
Manhart  decision,  the  Supreme  Court 
ruled  that  a  city  employer’s  requirement 
that  female  employees  make  larger 
contributions  to  its  pension  fund  than 
male  employees  because  of  the  longer 
life  expectancy  of  women  as  a  class 
discriminated  against  the  individual 
female  in  violation  of  Title  VII  of  the 
Civil  Rights  Act  of  1964.  The  Court  also 
ruled  that  retroactive  monetary  recovery 
was  inappropriate  because  this  was  the 
first  litigation  challenging  differences  in 


pension  fund  contributions  based  on 
valid  actuarial  tables,  which  fund 
administrators  might  have  assumed 
justified  the  differential;  the  resulting 
prohibition  constituted  a  marked 
departure  from  past  practice;  and 
drastic  changes  in  legal  rules  can  have 
grave  consequences  on  pension  funds. 

In  order  to  achieve  consistency  among 
regulations  concerning  the  equal 
employment  opportunity  obligations  of 
employers  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  the  Equal  Pay  Act, 
and  E.0. 11246,  as  amended, 
modification  of  this  regulation  will  be 
necessary. 

Alternatives  Under  Consideration 

The  major  issues  under  consideration 
in  relation  to  the  treatment  of  fringe 
benefits  under  Title  VII,  the  Equal  Pay 
Act,  and  E.0. 11246  include:  (1)  whether 
and  how  the  provision  in  the  Equal  Pay 
Act  which  prohibits  any  reduction  in  the 
wage  rate  of  any  employee  in  order  to 
comply  with  that  law  applies  to 
resolution  of  the  equal  benefits  issue;  (2) 
the  applicability  of  the  proposal  to  each 
of  the  numerous  types  of  fringe  benefit 
plans  (e.g.,  defined  benefit  pension 
^ans,  defined  contribution  pension 
plans,  health  insurance,  life  insurance, 
etc.);  (3)  its  applicability  to  the  various 
options  under  retirement  benefit  plans 
(e.g.,  straight-life,  joint  and  survivor, 
early  retirement,  etc.);  and  (4)  the 
effective  date  of  the  amendments, 
including  the  issue  of  retroactivity  and 
its  effect  on  accrued  or  vested  benefits. 

We  will  cooperate  with  the  EEOC  in 
developing  alternative  approaches  on 
this  matter. 

Summary  of  Benefits 

Sectors  Affected:  Employees  of 

Federal  contractors  and  federally 

assisted  construction  contractors. 

Employers  are  precluded  by  the  Equal 
Pay  Act  from  achieving  compliance  with 
that  law  by  means  of  rate  reductions  for 
employees  of  the  higher  paid  sex  virhere 
sex-based  wage  differentials  exist. 
Applying  the  prohibition  to  the  fringe 
benefits  issue  under  the  Equal  Pay  Act, 
elimination  of  the  equal  cost  allowance 
would  result  in  increased  fringe  benefits 
for  employees  whose  employers  do  not 
already  provide  fringe  benefits  on  an 
equal  basis  to  male  and  female 
employees  regardless  of  sex  because, 
based  on  sex-segregated  actuarial  • 
computations,  the  cost  for  any  particular 
,  benefit  results  in  higher  costs,  on 
average,  for  similarly  situated 
employees  of  one  sex  or  the  other. 
Retirement  benefits  could  be  affected 
particularly,  because  women’s  longevity, 
on  average,  is  significantly  greater  than 


men’s.  Thus,  payment  of  equal 
retirement  benefits  where  this  has  not 
been  the  practice  will  result  in  higher 
benefits  for  female  employees.  (Male 
employees’  retirement  benefits  would 
also  be  affected  in  terms  of  increased 
periodic  payments  to  their  surviving 
spouses  where  such  employees  choose  a 
joint-and-survivor  pension  benefit 
option  that  provides  the  surviving 
spouse  with  a  continuing  payment). 

Fewer  employees  are  affected  by 
coverage  under  E.0. 11246  than  are 
affected  under  Title  VII  and  the  Equal 
Pay  Act. 

Summary  of  Costs 

Sectors  Affected:  Federal  contractors 

and  federally  assisted  construction 

contractors. 

Employee  benefit  costs  of  Federal 
contractors,  along  with  those  of 
employers  not  affected  by  E.0, 11246, 
can  be  expected  to  increase  as  Federal 
contractors  and  employers  are  required 
to  implement  the  Manhart  decision. 
Because  virtually  all  Federal  contractors 
are  also  covered  by  Title  VII  of  the  Civil 
Rights  Act  and  the  Equal  Pay  Act,  which 
also  apply  to  other  employers,  the  costs 
for  them  to  comply  with  the  equal 
benefits  requirement  constitute  part  of 
the  total  costs  of  employers  involved  in 
complying  with  such  a  standard  under 
Title  VII  and  revised  guidelines  under 
the  Equal  Pay  Act.  Cost  estimates  will 
•be  developed  in  relation  to  the 
identification  of  legally  feasible  options. 
We  will  consult  with  EEOC  to  delineate 
the  implications  for  Federal  contractors. 

Related  Regulations  or  Actions 

Internal:  None. 

External:  Subsequent  to  its  July  1, 

1979  assumption  of  jurisdiction  for 
administering  and  enforcing  the  Equal 
Pay  Act,  the  EEOC  has  made  an  interim 
decision  not  to  adopt  the  interpretations 
which  the  Department  of  Labor  used  in 
administering  the  Equal  Pay  Act  (29  CFR 
800).  The  EEOC  is  studying  the  question 
of  how  to  interpret  properly  the  Equal 
Pay  Act  in  relation  to  'Title  VII  of  the 
Civil  Rights  Act,  under  which  it  has 
regulations  that  also  address  the  subject 
of  equal  benefits. 

Active  Government  Collaboration 

In  order  to  achieve  consistency  among 
the  Federal  regulations  concerning  the 
equal  employment  opportunity 
obligations  of  employers  under  Title  VII 
of  the  Civil  Rights  Act,  the  Equal  Pay 
Act,  and  E.0. 11246,  as  amended,  active 
consultation  by  the  Department  of  Labor 
with  the  Equal  Employment  Opportunity 
Commission  is  necessary.  Also,  the 
Internal  Revenue  Service  is  being 
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consulted  in  order  to  avoid  any  potential 
conflicts  with  the  Internal  Revenue  Code 
and  the  Employee  Retirement  Income 
Security  Act. 

Timetable 

The  timetable  for  finalizing  this 
section  of  the  Office  of  Federal  Contract 
Compliance  Programs’  sex 
discrimination  guidelines  is  contingent 
on  EEOC’s  progress  in  addressing  the 
issues  involved  in  determining 
appropriate  treatment  of  the  equal 
benefits  issue,  particularly  in  relation  to 
standards  regarding  prohibited  wage 
discrimination  under  the  Equal  Pay  Act 
and  treatment  of  this  issue  under  Title 
VII  of  the  Civil  Rights  Act. 

Available  Documents 

Office  of  Federal  Contract 
Compliance  Programs  Sex 
Discrimination  Guidelines — 41  CFR  BO¬ 
ZO. 

NPRM^3  FR  38057,  August  25, 1978. 

Agency  Contact 

Kenneth  G.  Patton, 

Division  of  Program  Policy, 

Office  of  Federal  Contract 
Compliance  Programs, 

U.S.  Department  of  Labor, 
Washington,  D.C.  20210  * 

(202) 523-9426 


DOL— EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefitting  From  Federal 
Financial  Assistance  (29  CFR  32) 

Legal  Authority 

The  Rehabilitation  Act  of  1973,  29 
U.S.C.  794,  Part  V.  E.0. 11914,  41  CFR 
17871,  Oct.  31, 1976. 

HEW — Federal  Agency  Coordination 
Guidelines  (45  CFR  85) 

Reason  for  Including  This  Entry 

The  Department  of  Labor  (DOL) 
believes  this  rule  is  important  because  it 
will  make  employment  and  training 
services  accessible  to  handicapped 
persons  in  federally  funded  programs.  It 
will  provide  them  protection  against 
unfair  treatment  because  of  their 
handicap.  This  regulation  may  also  have 
a  major  economic  impact,  as  defined 
under  E.0. 12044. 

Statement  of  Problem 

The  proposed  regulation  requires  that 
all  recipients  of  Federal  financial 
assistance  from  DOL  ensure  that  their 
federally  assisted  programs  and 
activities  are  operated  without 
discrimination  on  the  basis  of  physical 


or  mental  handicap.  The  recipient  is  to 
operate  each  program  so  that  when 
viewed  in  its  entirety,  it  is  readily 
accessible  to  the  handicapped.  In  FY 
1978,  Comprehensive  Employment  and 
Training  Act  (CETA)  programs  served 
178,500  handicapped  persons  accounting 
for  4.3  percent  of  all  CETA  participants. 
United  States  Employment  Service 
offices  served  15.5  million  persons 
during  this  same  year;  5  percent  of 
whom  were  handicapped.  Presumably, 
most,  if  not  all,  of  these  persons  either 
are  not  hindered  by  architectural 
barriers,  or  are  working  or  training  in 
facilities  that  are  already  accessible  to 
them. 

However,  there  are  undoubtedly  a 
number  of  persons  with  severe  physical 
handicaps  who  currently  are  not  using 
employment  and  training  services 
because  of  architectural  barriers,  but 
who  would  use  these  services  if  they 
were  offered  in  more  accessible 
facilities.  We  estimate  that  an  additional 
105,000  handicapped  individuals  could 
potentially  benefit  from  more  accessible 
employment  and  training  facilities. 

The  proposed  regulation  mandates 
capital  expenditures  by  both  the  public 
and  private  sectors  to  make  the 
necessary  minor  and  structural 
modifications  so  that  facilities  are 
accessible  to  handicapped  persons. 
Government  agencies  which  must  meet 
the  added  cost  burden  of  regulations 
have  few  options  open  to  them  other 
than  realigning  their  current  capital 
spending  plans  to  pay  for  architectural 
changes.  Many  small  private  industry 
employers  may  be  reluctant  to 
participate  in  employment  training 
programs  because  of  potential  costs. 

This  would  result  in  the  loss  of  new 
training  opportunities. 

Alternatives  Under  Consideration 

Possible  alternatives  for  providing 
accessibility  to  handicapped  persons 
are: 

(1)  that  recipients  of  federal  funds 
make  selected  sites  accessible  for  all 
programs 

(2)  that  recipients  of  Federal  funds 
make  selected  sites  accessible  but  not 
for  all  programs 

(3)  that  small  recipients  of  Federal 
funds  with  fewer  than  15  employees  or 
participants  need  not  either  consult  with 
handicapped  persons  seeking  their 
services  and/or  refer  them  to 
“accessible”  employers. 

The  first  alternative  would  meet  the 
requirements  of  "program  accessibility” 
in  the  proposed  regulations,  since  the 
primary  recipient  of  Federal  financial 
assistance  has  the  obligation  to  comply 
with  the  legislative  mandate. 


For  CETA  programs,  such  as  On-The- 
Job-Training,  Job  Corps,  and  Private 
Sector  Initiative,  the  prime  sponsor  has 
the  responsibility  to  ensure  that  these 
programs,  when  viewed  in  their  entirety, 
are  accessible.  In  all  other  CETA 
programs  or  activities,  the  subrecipient 
shares  this  responsibility. 

In  the  case  of  Job  Corps,  it  is 
inaccurate  to  consider  each  individual 
center  as  a  separate  program  or 
recipient  of  Federal  Hnancial  assistance. 
Congress,  when  it  established  the  Job 
Corps  in  1964,  stated  that  it  was  a 
national  program  with  program 
operating  authority  centralized  at  the 
Federal  level.  'This  being  the  case.  Job 
Corps  can  comply  with  the  requirements 
of  §  504  by  designating  regional  centers 
that  will  serve  both  handicapped 
individuals  who  need  specialized 
services  and  nonhandicapped 
individuals. 

The  second  alternative  suggests  that 
in  Private  Sector  Initiative  Programs  and 
On-The-Job  training  programs,  the 
phrase  "when  viewed  in  its  entirety”  be 
applied  to  specific  occupations  in  these 
programs.  Training  need  not  necessarily 
be  available  at  each  site  within  each 
occupation.  But,  each  prime  sponsor  has 
the  responsibility  to  ensure  that  "viewed 
in  its  entirety”  specific  occupations  are 
accessible. 

The  small  recipients’  alternative 
would  address  both  the  expensive 
duplication  of  specialized  occupational 
training  and  the  number  of  occupations 
that  must  be  offered  to  make  a  program 
“accessible”  when  viewed  in  its 
entirety.  Small  employers  participating 
in  the  Private  Sector  Initiative  Program 
(PSIP)  offering  training  in  highly 
specialized  occupation  or  occupations 
with  limited  demand,  would  not  have  to 
assume  large  capital  expenditures  in 
order  to  participate  in  On-The-Job 
Training  Programs.  The  prime  sponsor 
still  would  have  the  ultimate 
responsibility  of  ensuring  accessibility 
to  these  programs. 

This  proposed  rule  will  meet  its 
regulatory  objective  of  prohibiting 
discrimination  against  individuals  with 
a  variety  of  innovative  regulatory 
techniques  which  fall  in  the  category  of 
performance  standards.  These 
standards  are:  Reasonable 
Accommodation:  The  proposed 
regulation  provides  a  broad  spectrum  of 
actions  a  recipient  can  take  to  ensure 
that  handicapped  persons  can  avail 
themselves  of  the  program  services. 
They  include  job  restructuring, 
modification  of  job  or  program 
schedules,  acquisition  of  equipment  or 
devices,  and  provision  of  readers  and 
interpreters  so  that  a  handicapped 
person  can  communicate  with  others 
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around  them.  Program  Accessibility:  The 
proposed  regulation  states  that  every 
existing  training  and  employment 
facility  need  not  be  made  physically 
accessible  whenever  a  handicapped 
person  enrolls  in  a  program.  The  prime 
sponsor  has  flexibility  in  choosing 
which  sites  to  make  accessible,  so  long 
as  programs  "when  viewed  in  their 
entirety"  are  readily  accessible. 

Ih-ograms:  The  provision  "when  viewed 
in  their  entirety"  allows  the  recipients 
the  flexibility  of  not  making  every  part 
of  a  facility  accessible  to  and  usable  by 
a  handicapped  person.  Instead,  the 
recipient  can  use  other  methods  such  as 
redesign  of  equipment,  reassignment  of 
classes  or  other  service  to  accessible 
buildings,  assignment  of  aides  to 
handicapped  persons,  home  visits, 
physical  modification  of  facilities,  and 
delivery  of  service  at  alternate 
accessible  locations. 

In  relation  to  Public  Service 
Employment  (PSE),  On-The-Job  Training 
(OJT),  and  Private  Sector  Initiative,  the 
requirement  that  programs  "when 
viewed  in  their  entirety  be  readily 
accessible”  is  a  very  significant 
component  of  this  proposed  rule.  The 
cost  of  making  all  the  estimated 
employment  and  training  facilities 
accessible  could  approach  $300  million. 

Summary  of  Benefits 

Sectors  Affected:  Handicapped 

persons  eligible  to  participate  in 

employment  and  training  programs 

receiving  DOL  financial  assistance; 

the  Veterans  Administration;  and  the 

Vocational  Rehabilitation  Agency. 

The  population  this  regulation  will 
benefit  includes  CETA  eligible  persons 
who  are  handicapped  as  defined  by  the 
Rehabilitation  Act  of  1973.  The  term 
"handicapped  individual"  means  any 
individual  who  has  a  physical  or  mental 
disability  which  for  such  individual 
constitutes  or  results  in  a  substantial 
handicap  to  employment.  The  regulation 
also  will  affect  any  and  all  people 
participating  in  or  wishing  to  participate 
in  programs  funded  by  the  Department 
of  Labor.  CETA  is  by  far  the  largest 
affected  program  in  the  Department  of 
Labor.  Handicapped  people  are  by  and 
large  concentrated  in  the  larger 
industrial  States. 

There  are  more  than  450  Prime 
Sponsors  or  recipients  of  Federal  funds 
who  administer  the  Comprehensive 
Employment  and  Training  Programs.  A 
Prime  Sponsor  may  be  a  State,  a  unit  of 
general  local  government  which  has  a 
population  of  100,000  or  more,  or  a 
consortium  of  units  of  local  government. 
VVe  estimate  the  number  of  training  sites 


provided  by  these  Prime  Sponsors  to  be 
315,000. 

Major  benefits  are: 

(1)  More  accessible  employment  and 
training  facilities  will  increase  the 
number  of  handicapped  persons  served 
at  these  training  sites.  Such  persons,  by 
acquiring  work  skills  and  earning  an 
income,  will  obtain  greater 
independence. 

(2)  Reduced  transfer  payments  will 
lower  costs  for  the  Veterans 
Administration  and  the  Vocational 
Rehabilitation  Agency. 

(3)  Finally,  the  major  benefit  of  these 
regulations  relates  to  improving  the 
quality  of  life  of  handicapped  persons. 

Currently  CETA  programs  service 
about  178,500  handicapped  persons. 
Preliminary  estimates  show  that  an 
additional  105,000  handicapped 
individuals  potentially  could  benefit 
from  more  accessible  employment  and 
training  facilities.  We  base  our  estimate 
on  an  updated  1974  Survey  of  Disabled 
and  Nondisabled  Adults,  Our  estimate 
included  the  severely  and  partially 
disabled  handicapped  who  use  the 
following  aids — wheelchairs,  braces, 
crutches,  and  artificial  limbs— and  who 
are  able  to  go  out  of  doors  without  help. 
For  this  group,  the  survey  shows  that  in 
addition  to  40,000  handicapped, 
unemployed  workers,  about  115,000 
severely  disabled  and  25,000  partially 
disabled  people  are  not  in  the  labor 
force.  In  addition  to  the  unemployed 
handicapped,  we  estimate  that  40,000 
severely  disabled  and  all  of  the  partially 
disabled  may  be  employable  and  thus 
benefit  from  CETA  programs.  Thus, 
there  will  be  about  105,000  additional 
handicapped  people  who  could  benefit  • 
from  more  accessible  employment  and 
training  facilities.  W'e  recognize  that 
some  people  with  severe  physical 
handicaps  may  not  be  able  to  use 
employment  and  training  facilities  even 
when  they  are  accessible. 

Summary  of  Costs 

Sectors  Affected:  Employment  and 

training  programs  receiving  DOL 

financial  assistance. 

Overall  preliminary  estimates  are  that 
the  total  capital  costs  of  making 
employment  and  training  programs 
accessible  under  the  proposed 
regulation  (alternatives  [2]  and  [3]) 
would  amount  to  $128  million  of  Federal 
monies.  This  estimate  is  based  on 
making  accessible  existing  facilities 
which  are  currently  used  in  employment 
and  training  programs. 

A  thorough  analysis  of  accessibility 
costs  would  require  an  architectural 
survey  of  all  existing  facilities.  Instead, 
a  maximum  cost  figure  was  developed 


by  estimating  the  number  of  intake 
centers  based  on  the  type  and  size  of 
Prime  Sponsors  and  the  number  of  work 
and  training  sites  based  on  the  number 
of  participants. 

The  total  number  of  intake  centers 
and  training  sites  was  reduced  by  the 
percent  of  facilities  estimated  to  be 
currently  in  compliance  with  the 
proposed  regulations.  All  applicants 
must  have  access  to  CETA  Intake 
Centers.  We  estimate  that  there  are 
1,036  such  centers. 

The  following  table  presents  a 
summary  of  total  capital  costs: 

Capital  Costs  by  Program  Activity  (Alternative  2) 

In  1979 
dollars 
thousands 


1  State  Ertiploymenl  Security  Agencies  (SESA).  6,000 

2  Comprehensive  Employment  and  Training  Act 

(CETA)  Intake  Centers .  388 

Minor  Modifications .  . . 

Maior  Modifications .  5.633 

CETA  Employment  and  Training  Facilities .  . . 

3  Classroom  Training  .  4,900 

4  Public  Service  Employment  and  Work  Experi¬ 
ence  .  56,338 

5  Youth  Programs .  28,531 

6  On  The  Job  Training  .  12.060 

7  Private  Sector  Initiative  Program  .  1 5,000 


Total  .  .  127,850 


Under  a  more  restrictive 
interpretation  of  program  accessibility 
in  the  Private  Sector  Initiative  Program 
and  the  On-The-Job  Training  Program 
total  capital  costs  could  be  as  high  as 
$280  million  (alternative  1).  In  this 
context,  this  could  mean  that  selected 
sites  must  provide  "program 
accessibility”  for  PSIP,  OJT,  and  Job 
Corps,  possibly  in  every  occupational 
grouping. 

The  cost  of  modification  and  employer 
participation  depends  greatly  on 
whether  or  not  every  job  site  in  PSG, 

OJT  or  PSIP  must  be  made  accessible. 

Related  Regulations  and  Actions 

Internal:  Department  of  Labor 
(DOL) — Comprehensive  Employment 
and  Training  Act  Regulations  (20  CFR 
675,  676,  677,  678,  and  669).  DOL— 
Affirmative  Action  Obligation  of 
Contractors  and  Subcontractors  for 
Handicapped  Workers  (41  CFR  60-741). 
DOL — E.0. 11758,  which  in  part 
delegated  authority  to  the  Secretary  of 
Labor  for  implementing  §  503  (a)  and  (c) 
of  the  Rehabilitation  Act  of  1973.  DOL — 
Regulation  issued  pursuant  to  §  503  of 
the  Rehabilitation  Act  of  1973  (41  CFR 
60-741). 

External:  Health,  Education  and 
W'elfare  (HEW) — Regulations  (45  CFR 
84)  issued  by  HEW  covering  its  own 
grant  programs. 

HEW — E.0. 11914,  which  requires 
DHS  to  coordinate  the  government-wide 
enforcement  of  §  504  of  the 
Rehabilitation  Act. 
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HEW — Federal  Agency  Coordination 
Guidelines  (45  CFR  85). 

Active  Government  Collaboration 
None 
Timetable 

Final  Rule — August  1980 

Available  Documents 

45  FR  1392,  January  4. 1980 
Public  comments 
Regulatory  Analysis — 45  FR  1402, 
April  1980 

Agency  Contact 

Frederick  A.  Drayton,  Chief,  Division 
of  Equal  Employment  Opportunity, 
Office  of  Investigation  and 
Compliance,  Department  of  labor 
Washington,  D.  C.  20213 


DOL— LABOR  MANAGEMENT 
SERVICES  ADMINISTRATION 

Definition  of  Plan  Assets  and 
Estabiishment  of  Trust  (29  CFR  Part 
2550) 

Legal  Authority 

Employee  Retirement  Income  Security 
Act  of  1974,  §§  401(b),  403(b)  and  505,  29 
U.S.C.  §§  1101(b),  1103(a),  1103(b)  and 
1135. 

Reason  for  Including  This  Entry 

These  proposed  regulations  have 
generated  considerable  public  interest. 

A  number  of  the  public  comments 
submitted  to  the  department  on  the 
proposals  argued  that  employee  benefit 
plan  investments  would  be  curtailed  in 
certain  types  of  companies  which  invest 
in  small  businesses,  thereby  affecting 
the  amount  of  capital  available  to  small 
business. 

Statement  of  Problem 

The  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  covers 
virtually  all  private  employee  benefit 
plans.  There  are  several  statutory 
exceptions  such  as  plans  for  government 
employees  or  plans  established  by 
churches.  ERISA  does  not  require  any 
employer  to  establish  an  employee 
benefit  plan:  but  if  the  employer  does 
have  an  employee  benefit  plan,  the 
requirements  of  ERISA  will  apply  to  it. 

Part  4  of  Title  I  of  ERISA  sets  forth 
certain  requirements  that  a  fiduciary  has 
to  meet  in  handling  plan  assets.  The 
term  “fiduciary"  is  defined  in  §  3(21)  of 
ERISA  to  include  a  person  who 
exercises  any  discretionary  authority  or 
discretionary  control  respecting 
management  of  such  plan  or  exercises 
any  authority  or  control  respecting 
management  or  disposition  of  its  assets. 


While  ERISA  contains  a  definition  of 
fiduciary  and  that  definition  uses  the 
concept  of  “plan  assets”,  ERISA  does 
not  explicitly  define  plan  assets.  The 
proposed  regulation  would  provide  this 
key  definition.  This  definition  is 
important  under  ERISA  because  plan 
assets  are  the  funds  which  will  generate 
the  benefit  payments  to  participants  and 
beneficiaries.  Consequently,  in  order  to 
protect  plan  assets,  ERISA  requires  that 
they  be  held  in  trust,  and  provides  that 
persons  responsible  for  decisions 
regarding  those  assets  be  subject  to 
ERISA’s  fiduciary  responsibility 
requirements  (i.e.,  they  must  meet 
certain  standards  of  conduct  such  as 
making  prudent  investments). 

These  proposed  regulations  also  relate 
to  the  requirement  of  ERISA  that  assets 
of  an  employee  benefit  plan  must  be 
held  in  trust  by  one  or  more  trustees. 

The  Secretary  of  Labor  is  authorized  to 
exempt  the  assets  of  certain  types  of 
employee  benefit  plans  from  the  trust 
requirement.  One  of  the  proposed 
regulations  would  exempt,  pursuant  to 
that  authority,  certain  assets  of 
employee  welfare  benefit  plans. 

On  August  28, 1979,  these  proposed 
regulations  appeared  in  the  Federal 
Register  (44  FR  50363).  They  substituted 
for  and  withdrew  a  proposal  made  in 
December  1974  and  never  finalized  (29 
CFR  2552.1). 

The  proposed  regulations  clarify  the 
concept  of  “plan  assets"  by  providing 
that  any  property  in  which  a  plan  has  a 
beneficial  ownership  interest  (i.e.,  the 
plan  owns)  is  a  plan  asset.  It  also 
provides  that  the  assets  of  an  entity  in 
which  a  plan  has  an  equity  investment 
would  be  plan  assets,  except  that  the 
assets  of  operating  companies  (i.e., 
companies  which  are  primarily  in  the 
business  of  providing  goods  or  services, 
but  not  the  investment  of  capital), 
companies  whose  shares  are  widely 
held  and  truly  transferable,  and 
companies  that  are  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Investment  Company  Act  of 
1940  would  not  be  regarded  as  plan 
assets. 

The  department  believes  that  the 
concept  of  “plan  assets”  should  be 
clarified  so  that  persons  exercising 
discretionary  authority  or  control 
respecting  the  management  or 
disposition  of  these  assets  (and  who, 
therefore,  are  fiduciaries  with  respect  to 
the  plan)  are  aware  of  their 
responsibilities  under  ERISA. 

Alternatives  Under  Consideration 

For  the  reasons  set  forth  above,  the 
department  has  concluded  that  the 
alternative  of  not  publishing  a  regulation 
defining  “plan  assets”  is  inappropriate. 


The  Department  is  considering  the 
modifications  to  the  proposed  definition 
suggested  by  commentators  in  this 
matter. 

Summary  of  Benefits 

Sectors  Affected:  Fiduciaries  (which 
include  trustees  and  persons 
providing  investment  management 
services,  such  as  banks  and  insurance 
companies),  sponsors  (e.g.,  employers, 
labor  unions,  and  joint  labor- 
management  bodies  that  establish 
pension  plans),  participants,  and 
beneficiaries  of  employee  benefit 
plans. 

The  benefit  of  regulations  in  this  area 
is  that  confusion  as  to  what  are  plan 
assets  would  be  avoided. 

Summary  of  Costs 

Sectors  Affected:  Fiduciaries, 
sponsors,  participants,  and 
beneficiaries  of  employee  benefit 
plans. 

There  will  be  some  administrative 
costs  incident  to  holding  in  trust  any 
plan  assets  that  are  not  now  being  held 
in  trust.  The  proposed  regulation  may 
also  make  some  persons  reluctant  to 
invest  in  plan  assets  or  to  act  as  a 
fiduciary.  This  could  change  plan 
investment  strategies  (i.e.,  investments 
might  be  made  in  different  vehicles). 

The  amount  of  plan  assets  invested  in 
certain  types  of  companies  could  be 
affected.  For  example,  venture  capital 
companies  have  asserted  that  employee 
benefit  plans  would  be  unwilling  to 
invest  in  venture  capital  companies, 
which  are  a  source  of  small  business 
capital,  because,  they  argue,  the  venture 
capital  company’s  assets  might,  under 
the  proposed  regulations,  be  plan  assets 
subject  to  the  fiduciary  requirements  of 
ERISA.  They  believe  that  such  a  result 
would  be  unduly  burdensome  in  light  of 
the  structure  and  operations  of  those 
companies.  Assuming  that  this  argument 
is  correct,  the  extent  of  the  effect  on 
small  business  will  depend  largely  on 
the  availability  of  alternative  sources  of 
investment  capital.  Similarly,  the  cost  to 
employee  benefit  plans  of  seeking 
alternative  investments  will  depend 
upon  the  return  available  from  the 
alternative  investments. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  §  4975  of  the  Internal 
Revenue  Code  of  1954. 

Active  Government  Collaboration 

None 

Timetable 

Final  Rule — undecided 


37024 


Federal  Register  /  Vol.  45,  No.  106  /  Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


Available  Documents 
NPRM:  39  FR  44456,  December  24, 

1974 

NPRM:  44  FR  50463,  August  28, 1979 
Public  Comments  — 

All  documents  are  available  for 
review  in  the  Public  Documents  Room, 
Pension  and  Welfare  Benefit  Programs, 
U.S.  Department  of  Labor,  Room  N-4677, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20216. 

Agency  Contact 

Robert  R.  Bitticks, 

Office  of  the  Solicitor, 

U.S.  Department  of  Labor, 

Washington,  D  C.  20210 
(202) 523-9592 


DOL— LMSA 

Individual  Benefit  Reporting  and 
Recordkeeping  (29  CFR  Parts  2520 
and  2530) 

Legal  Authority 

Employee  Retirement  Income  Security 
Act  of  1974,  §§  105,  209,  and  505,  29 
U.S.C.  §§  1025, 1059,  and  1135. 

Reason  for  Including  This  Entry 

The  proposed  regulation  has 
generated  considerable  public  interest 
from  those  members  of  the  public 
directly  and  indirectly  involved  with  the 
administration  of  pensiort plans. 

Statement  of  Problem 

The  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  imposes  a 
comprehensive  scheme  of  regulation  on 
private  sector  employee  benefit  plans. 
There  are  several  statutory  exceptions 
^  such  as  plans  for  government  employees 
and  plans  established  by  churches. 
ERISA  does  not  require  any  employer  to 
establish  an  employee  benefit  plan;  but 
if  the  employee  does  have  an  employee 
benefit  plan,  it  is  subject  to  Title  I  of 
ERISA.  In  the  case  of  pension  plans. 

Title  I  of  ERISA  imposes  reporting  and 
disclosure  requirements,  fiduciary 
duties,  and  minimum  standards.  With 
respect  to  welfare  plans.  Title  I  of 
ERISA  imposes  only  reporting  and 
disclosure  requirements  and  fiduciary 
duties.  This  proposed  regulation  only 
applies  to  pension  plans. 

ERISA  requires  each  pension  plan 
administrator  to  provide  participants 
and  beneficiaries  with  statements  of 
their  individual  benefit  entitlements  (i.e.. 
the  benefits  which  they  would  be 
entitled  to  receive  at  retirement  age  by 
virtue  of  their  service  up  to  the  date  of 
the  benefit  statement)  upon  written 
request  and  upon  certain  other 
occasions,  such  as  a  one-year  break  or 
the  termination  of  service.  These 


statements  must  include  information  on 
the  total  benefits  the  individual  has 
accrued,  the  percentage  of  those  accrued 
benefits  which  are  nonforfeitable  (Le^ 
the  benefits  which  they  will  be  entitled 
to  receive  at  retirement  age  regardless 
whether  they  leave  employment  before 
retirement  age),  and  the  earliest  date  the 
benefits  would  become  nonforfeitable. 

ERISA  also  requires  employers  to 
maintain  records  so  that  the  information 
is  available  for  the  administrator  of  the 
plan  to  ccmipile  the  benefit  statements. 
ERISA  leaves  to  the  Secretary  of  Labor 
the  specifics  of  these  requirements. 

Thus,  the  proposed  regulations  specify 
content,  format,  and  timing  of  benefit 
statements  and  the  type,  retention  time, 
and  content  of  records. 

Many  plans  now  provide  benefit 
statements  to  their  participants  and 
beneficiaries;  however,  many  others  do 
not.  Further,  of  those  plans  that  do  issue 
benefit  statements,  some  of  the  plans' 
statements  may  not  be  adequate  or  may 
not  be  provided  at  the  appropriate 
times.  Likewise,  some  plans  keep 
records:  but  many  plans  have 
inadequate  or  no  records.  Many  plans 
are  awaiting  these  regulations  before 
they  adopt  a  benefit  reporting  or 
recordkeeping  system  so  as  to  avoid  the 
burden  and  cost  of  changing  procedures 
twice. 

The  recordkeeping  requirements  of 
the  Act  pose  different  problems  for 
different  kinds  of  pension  plans.  Single 
employer  plans  can  often  maintain  the 
records  necessary  for  providing  benefit 
statements  with  a  minimum  of  difficulty. 
On  the  other  hand,  administrators  of 
multiple  employer  plans  (i.e.,  plans 
sponsored  by  more  than  one  employer) 
must  rely  on  the  individual  employers  to 
provide  on  a  timely  basis  accurate 
information  concerning  the  participants 
and  their  service.  In  the  absence  of 
regulations  to  provide  guidance  on  the 
scope  of  records  which  employers  must 
maintain  and  on  the  content  of 
individual  employer  reports  to  multiple 
employer  plans,  some  plans  do  not  have 
adequate  records  to  prepare  benefit 
statements.  Some  plans  currently  do  not 
have  any  system  for  collecting 
information  from  the  employers.  In  the 
past,  many  multiple  employer  plans 
have  relied  on  the  Social  Security 
Administration  earning  records  for  the 
necessary  data. 

On  February  9, 1979,  the  Department 
published  in  the  Federal  Register  (44  FR 
8294)  proposed  regulations  dealing  with 
these  topics. 

Alternatives  Under  Consideration 

In  adopting  final  regulations  in  this 
area,  the  department  is  seeking  to 
achieve  a  balance.  We  must  ensure,  on 


the  one  hand,  that  participants  and 
beneficiaries  are  provided  accurate, 
timely  and  useful  information,  and  that 
there  are  available  to  them  the  records 
on  which  the  benefit  statements  are 
based.  On  the  other  hand,  we  must 
avoid  imposing  undue  administrative 
burdens  and  costs  on  employers  and 
administrators. 

In  response  to  the  proposed 
regulations,  the  department  received  a 
great  number  of  comments.  As  a  result, 
the  proposed  regulations  may  be 
substantially  changed.  In  this 
connection  the  following  are  among  the 
alternatives  we  are  considering. 

(1)  Whether  to  extend  the  periods 
within  which  benefit  statements  must  be 
provided.  The  proposed  regulation 
contained  a  60-day  time  frame  for  plan 
administrators  to  provide  a  benefit 
statement  in  response  to  a  written 
request.  The  proposal  also  required  plan 
administrators  to  provide  a  benefit 
statement  within  60-days  after  the  end 
of  the  plan  year  in  which  a  break  in 
service  occurs  or  within  60  days  after 
termination  occurs.  If  this  60-day  period 
were  extended  it  would  allow  the  plan 
administrator  more  flexibility  in 
coordinating  these  statements  with 
other  administrative  functions.  The 
extra  time  would  allow  the 
administrator  to  avoid  some  duplication 
of  effort  or  to  schedule  the  workload 
more  efficiently.  This  could  reduce  the 
administrative  burden  and  cost  of  the 
regulations.  This  change,  however, 
would  result  in  less  timely  information 
for  participants  and  beneficiaries. 

(2)  Whether  to  reduce  the  amount  of 
information  that  the  plan  administrator 
is  required  to  set  forth  in  the  benefit 
statement,  particularly  that  information 
which  is  unique  to  each  participant  or 
beneficiary.  This  would  minimize  the 
burden  and  cost  to  the  plan  attendant  to 
retrieving,  compiling,  and  reporting  the 
information  in  a  benefit  statement.  This 
change,  however,  would  make  less 
information  available  to  participants 
and  beneficiaries. 

(3)  Whether  to  separate  the  proposed 
regulation  into  two  regulations,  one  for 
single  employer  plans  and  one  for 
multiple  employer  plans.  While  we 
anticipate  that  the  regulations  will 
require  both  single  and  multiple 
employer  plans  to  provide  benefit 
statements,  the  recordkeeping  problems 
of  multiple  employer  plans  may  merit 
special  consideration.  Separation  of  the 
regulations  would  permit  the  Secretary 
to  establish  standards  that  are 
appropriate  to  the  different  conditions  of 
single  employer  and  multiple  employer 
plans. 

(4)  Whether  to  delay  the  date  on 
which  multiple  employer  plans  have  to 
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be  in  compliance  with  the  recordkeeping 
rules.  Multiple  employer  plans  which  are 
by  definition  maintained  pursuant  to 
collective  bargaining  agreements,  may 
require  changes  in  the  collective 
bargaining  agreement  to  implement  the 
recordkeeping  standard.  Because  of  this 
the  department  is  considering  a  delayed 
implementation  schedule.  Such  a  change 
would  allow  more  orderly  compliance 
with  the  regulations. 

Summary  of  Benefits 

Sectors  Affected:  Pension  plan 
sponsors  (employers,  labor  unions  and 
joint  labor-management  bodies  that 
establish  pension  plans), 
administrators  (persons  who  are 
responsible  for  the  administration  of 
pension  plans],  participants,  and 
beneficiaries. 

There  are  approximately  23  million 
single  employer  plan  participants  and 
beneficiaries  and  8  million  multiple 
employer  plan  participants  and 
beneficiaries. 

The  proposed  regulations  would 
provide  plan  administrators  with  the 
necessary  guidance  for  compliance  with 
the  statutory  provisions.  This  would 
enable  pension  plan  participants  and 
beneficiaries  to  receive  accurate,  timely, 
and  useful  information  about  their 
specific  benefit  entitlements  under 
pension  plans,  and  to  have  the 
information  verified  from  records 
maintained  by  the  plan  under  the 
standards  established  by  the  Secretary. 
With  this  information  participants  and 
beneficiaries  will  be  better  able  to 
protect  their  rights  to  retirement 
benefits.  Today,  even  if  this  information 
is  available  it  may  not  be  available  in  a 
useful  manner. 

Summary  of  Costs 

Sectors  Affected:  Sponsors  and 
administrators  of  pension  plans. 

According  to  data  furnished  in  public 
comments  submitted  on  the  proposed 
regulation,  implementation  as  proposed 
would  cost  plans  a  total  of 
approximately  $274  million  in  the  first 
year.  Single  employer  plans  would  be 
faced  with  approximately  $82  million  in 
start-up  costs  and  $92  million  in  annual 
costs  for  a  first  year  total  of 
approximately  $174  million.  Costs  to 
multiple  employer  plans  would  be 
approximately  $49  million  to  start-up 
and  $51  million  annually.  (We  estimated 
ail  costs  based  on  1979  dollars.) 

In  response  to  extensive  public 
comment,  and  consistent  with  the 
department’s  continuing  efforts  to 
reduce  administrative  burdens  and  costs 
associated  with  regulatory  compliance  if 
at  all  possible,  we  are  considering 


alternatives  which  could  reduce  total 
implementation  costs  to  a  sum  of  less 
than  $100  million.  The  costs  to  single 
employer  plans  would  be  substantially 
reduced  to  approximately  $22  million 
annually,  with  no  significant  start-up 
costs.  The  cost  reductions  for  multiple 
employer  plans  would  be  less 
substantial  but  nonetheless  significant; 
start-up  costs  for  them  would  be 
reduced  to  approximately  $34  million 
with  annual  costs  decreasing  to 
approximately  $43  million. 

If  the  department  adopts  the 
alternative  of  extending  the  effective 
dates  for  multiple  employers  until  the 
collective  bargaining  agreement  expires, 
the  cost  of  the  regulation  in  either  the 
first  or  any  ensuing  year  would  be 
substantially  less  than  the  estimated 
total  cost. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  6057  of  the  Internal  Revenue 
Code  of  1954. 

Active  Government  Collaboration 
None 
Timetable 

NPRM— June  1980 
Final  Rule — undecided 
Regulatory  Analysis — undecided 

Available  Documents 

NPRM  (44  FR  8294,  February  9, 1980) 
All  documents  are  available  for 
review  in  the 

Public  Documents  Room,  Pension  and 
Welfare  Benefit  Programs  U.S. 
Department  of  Labor,  Room  N-4677 
200  Constitution  Ave.,  N.W. 
Washington,  D.C.  20216  (202)  523-8671 

Agency  Contact 
Robert  Doyle 

Pension  and  Welfare  Benefit  Programs 
U.S.  Department  of  Labor 
Washington,  D.C.  20216 
(202)  523-8671 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Office  of  Policy  Implementation 

Guidelines  on  Discrimination  Because 
of  Religion  (29  CFR  1605*) 

Legal  Authority 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  42  U.S.C.  §  2000  (e)  et 
seq. 

Reason  for  Including  This  Entry 

The  Equal  Employment  Opportunity 
Commission  (EEOC)  believes  these 
Guidelines  are  important  because  they 


will  aid  in  the  elimination  of 
discrimination  on  the  basis  of  religion. 

Statement  of  Problem 

§  701  (j)  of  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  creates  an 
obligation  to  provide  reasonable 
accommodation  for  the  religious 
practices  of  an  employee  or  prospective 
employee,  unless  to  do  so  would  create 
an  undue  hardship.  In  1977,  the  Supreme 
Court  rendered  its  decision  in  Trans 
World  Airlines,  Inc.  v.  Hardison,  432 
U.S.  63  .(1977).  The  Court’s  interpretation 
of  an  undue  hardship  led  to  much 
confusion  in  the  employment  sector.  It 
left  employers,  employees,  and  labor 
organizations  unclear  about  the  extent 
of  their  statutory  duty  under  Title  VII  to 
provide  reasonable  accommodation  for 
the  religious  practices  of  an  employee  or 
prospective  employee. 

The  Commission  held  public 
informational  hearings  on  this  issue  in 
April  and  May  of  1978  in  New  York  City, 
Los  Angeles,  and  Milwaukee.  To  allow 
interested  persons  an  opportunity  to 
participate  in  all  stages  of  its  rulemaking 
process,  the  Commission  published  its 
intent  to  review  its  Guidelines  on 
Discrimination  Because  of  Religion.  The 
purpose  of  this  review  was  to  determine 
if  any  changes  in  the  Guidelines  were 
needed  based  on  the  information 
obtained  from  the  Commission’s 
informational  hearings. 

The  Commission  revised  its 
Guidelines  and  published  the  transcript 
of  the  hearings  because  the  hearings 
established  that  many  people  desired 
clarification  of  the  Guidelines,  and  that 
many  employers  had  developed 
alternative  employment  practices  for 
accommodating  the  religious  practices 
of  employees  and  prospective 
employees  which  could  be  of  use 
generally. 

The  Guidelines  clarify  the  obligation 
imposed  by  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  (§§  701(j),  703 
and  717)  to  accommodate  the  religious 
practices  of  employees  and  prospective 
employees. 

Alternatives  Under  Consideration 

The  Commission  considered  several 
alternatives.  These  included:  1)  seeking 
new  legislation,  2)  publishing  the 
transcripts  and  then  allowing  employers 
to  develop  solutions  from  the 
information  obtained  at  the  hearings,  3) 
relying  on  existing  Guidelines,  4] 
reviewing  its  Guidelines  or  5)  revising 
the  Guidelines  and  publishing  the 
transcript  of  the  hearings.  As  noted 
,  above,  the  Commission  chose  to  revise 
its  Guidelines  and  publish  the  transcript 
of  the  hearings.  The  Commission  may 
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make  further  revisions  to  the  Guidelines 
as  a  result  of  comments  received. 

Summar>’  of  Benefits 

Sectors  Affected:  Employees  and 
employers  in  all  industries  subject  to 
Title  VII  of  the  Civil  Rights  Act  of 
1964. 

The  Guidelines  will  clear  up  confusion 
in  the  Employer  community,  inform 
employers  and  applicants  for 
employment  of  their  rights  under  Title 
VII  of  the  Civil  Rights  Act  of  1964,  and 
aid  the  agency  in  fulfilling  its  mandate 
under  Title  VII  of  the  Civil  Rights  Act  of 
1964  to  eliminate  employment 
discrimination  on  the  basis  of  religion. 

Summary  of  Costs 

Sectors  Affected:  Employers  in  all 
industries  subject  to  Title  VII  of  the 
Civil  Rights  Act  of  1964. 

In  the  Hardison  decision  (432  U.S.  at 
84)m  the  Court  indicated  that  it  would 
be  undue  hardship  on  an  employer  if  it 
is  forced  to  bear  “more  than  a  de 
minimis  cost"  in  order  to  accommodate 
an  employee’s  need  to  be  absent  from 
his  or  her  scheduled  duty  hours. 
Interpretation  of  "more  than  a  de 
minimis  cost”  has  to  be  made  on  a  case- 
by-case  basis  with  due  regard  given  to 
the  identifiable  cost  in  relation  to  the 
size  and  operating  cost  of  the  employer, 
and  the  number  of  individuals  who  will 
in  fact  need  a  particular 
accommodation.  In  general,  the 
Commission  interprets  this  phrase  as  it 
was  used  in  the  Hardison  decision  to 
mean  that  costs  similar  to  the  regular 
payment  of  premium  wages  of 
substitutes,  which  was  at  issue  in 
Hardison,  would  constitute  undue 
hardship.  However,  the  infrequent 
payment  of  premium  wages  for  a 
substitute  or  the  payment  of  premium 
wages  while  a  more  permanent 
accommodation  is  being  sought  are 
costs  which  EEOC  can  require  an 
employer  to  bear  as  a  means  of 
providing  a  reasonable  accommodation. 
In  most  circumstances  EEOC  can  also 
require  an  employer  to  pay 
administrative  costs  necessary  for 
providing  the  accommodation,  such  as 
those  costs  involved  in  rearranging 
schedules  and  recording  substitutions 
for  payroll  purposes. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 

In  compliance  with  E.0. 12067  (3  CFR, 
1978,  Comp.,  p.  206),  the  Commission 
consulted  during  the  drafting  stage  with 
representatives  of  the  Departments  of 
Justice,  Labor,  and  Treasury;  and  the 
Office  of  Personnel  Management. 


Timetable 

Final  Guidelines — late  summer  or 
early  fall. 

Regulatory  Analysis — EEOC  will  not 
prepare 

Available  Documents 

Guidelines,  published — September  14, 
1979. 

The  transcript  of  the  Commission’s 
Hearings  on  Religious  Discrimination 
can  be  examined  by  the  public  at:  The 
Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W., 
Washington,  D.C.  20506. 

Agency  Contact 

Frederick  D.  Dorsey,  Director, 

Office  of  Policy  Implementation 
Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W. 
Washington,  D.C.  20506 
(202)  634-7060 


EEOC-OPI  . 

Interim  Amendment  to  Guidelines  on 
Discrimination  Because  of  Sex  (29 
C.F.R.  1604.11) 

Legal  Authority 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  42  U.S.C.  §  2000(e)  et 
seq. 

Reason  for  Including  This  Entry 

The  Equal  Employment  Opportunity 
Commission  (EEOC)  believes  this 
Amendment  is  important  because  it  will 
set  forth  clearly  the  Commission’s 
position  on  the  issue  of  sexual 
harassment,  and  aid  in  the  elimination 
of  discrimination  on  the  basis  of  sex. 

Statement  of  Problem 

Sexual  harassment,  like  harassment 
on  the  basis  of  color,  race,  religion,  or 
national  origin,  has  long  been 
recognized  by  EEOC  as  a  violation  of 
§  703  of  Title  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended.  However,  despite 
the  position  taken  by  the  Commission, 
sexual  harassment  continues  to  be 
widespread.  Because  of  the  continued 
prevalence  of  this  unlawful  practice,  the 
Commission  has  determined  that  there 
is  a  need  for  guidelines  in  this  area  of 
Title  VII  law.  Therefore,  EEOC  proposes 
to  amend  its  Guidelines  on 
Discrimination  Because  of  Sex  (37  FR 
6836,  April  5, 1972,  as  amended)  to  add 
§  1604.11,  Sexual  Harassment. 

Proposed  §  1604.11(a)  provides  that 
harassment  on  the  basis  of  sex  is  a 
violation  of  Title  VII  and  states  that 
such  unwelcomed  behavior  may  be 
either  physical  or  verbal  in  nature.  The 


proposed  section  also  sets  out  three 
criteria  for  determining  whether  an 
action  constitutes  unlawful  behavior. 
These  criteria  are  (1)  submission  to  the 
conduct  is  either  an  explicit  or  implicit 
term  or  condition  of  employment;  (2) 
submission  to  or  rejection  of  the  conduct 
is  used  as  the  basis  for  employment 
decisions  affecting  the  person  who  did 
the  submitting  or  rejecting:  or  (3)  the 
conduct  has  the  purpose  or  effect  of 
substantially  interfering  with  an 
individual’s  work  performance  or 
creating  an  intimidating,  hostile,  or 
offensive  work  environment.  It  is  the 
Commission’s  position  that  sexual 
harassment,  like  racial  harassment, 
generates  a  harmful  atmosphere.  Under 
Title  VII,  employers  should  afford 
employees  a  working  environment  free 
of  discriminatory  intimidation  whether 
based  on  sex,  race,  religion,  or  national 
origin.  Therefore,  the  employer  has  an 
affirmative  duty  to  maintain  a 
workplace  free  of  sexual  harassment 
and  intimidation. 

Proposed  §  1604.11(b)  recognizes  that 
the  question  of  whether  a  particular 
action  or  incident  established  a  purely 
personal,  social  relationship  without  a 
discriminatory  employment  effect 
requires  a  factual  determination.  In 
making  such  a  determination,  the 
Commission  will  look  at  the  record  as  a 
whole  and  at  the  totality  of  the 
circumstances,  emphasizing  the  nature 
of  the  sexual  advances  and  the  context 
in  which  the  alleged  incidents  occurred. 
The  Commission’s  determination  of  the 
legality  of  a  particular  action  w'ill  be 
made  from  the  facts,  on  a  case-by-case 
basis. 

Proposed  §  1604.11(c)  applies  general 
Title  VII  principles  to  the  issue  of  sexual 
harassment  and  states  that  an  employer 
is  responsible  for  the  acts  of  its 
supervisory  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
and  regardless  of  whether  the  employer 
knew  or  should  Have  known  of  the  acts. 
This  subsection  further  states  that  the 
Commission  will  determine  whether  an 
individual  acts  in  either  an  agency  or  a 
supervisory  capacity  on  a  case-by-case 
basis,  examining  the  circumstances  of 
the  particular  employment  relationship 
and  the  job  functions  performed  by  the 
individual,  rather  than  accepting  an 
individual’s  title  as  being  controlling. 

Proposed  §  1604.11(d)  distinguishes 
the  employer’s  responsibility  for  the  acts 
of  its  agents  or  supervisors  from  the 
responsibility  it  has  for  the  acts  of  other 
persons.  This  subsection  states  that 
liability  for  the  acts  of  those  persons  not 
mentioned  in  subsection  (c)  exists  only 
when  the  employer,  or  its  agents  or 
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supervisory  employees,  know  or  should 
have  known  of  the  conduct.  The 
subsection  further  provides  that  the 
employer  may  rebut  this  apparent 
liability  for  the  conduct  by  showing  that 
it  took  immediate  and  appropriate 
corrective  action. 

Consistent  with  the  policy  of 
voluntary  compliance  imder  Title  VII, 

§  1604.11(e)  recognizes  that  the  best  way 
to  achieve  an  environment  free  of  sexual 
harassment  is  to  prevent  the  occurrence 
of  sexual  harassment  by  using 
appropriate  methods  to  alert  the 
employees  to  the  problem  and  to  stress 
that  sexual  harassment,  in  any  form, 
will  not  be  tolerated.  This  subsection 
requires  an  employer  to  take  all  steps 
necessary  for  the  prevention  of  sexual 
harassment  and  gives  the  following  as 
examples  of  steps  which  might  be 
deemed  necessary:  affirmatively  raising 
the  subject,  expressing  strong 
disapproval,  developing  appropriate 
sanctions,  informing  employees  of  their 
right  to  raise  the  issue  of  sexual 
harassment  under  Title  VII,  and 
developing  methods  to  sensitize  all 
concerned. 

Alternatives  Under  Consideration 

EEOC  is  not  considering  any 
alternatives  at  this  time.  However. 

EEOC  may  make  revisions  to  this 
proposal  as  a  result  of  comments 
received. 

Summary  of  Benefits 

Sectors  Affected:  Employees  in  all 

industries  subject  to  Title  VII  of  the 

Civil  Rights  Act  of  1964. 

The  Guidelines  apply  to  employers  as 
defined  in  §  701(j)  of  Title  VII  of  the 
Civil  Rights  Act  of  1964.  The  Guidelines 
will  aid  the  agency  in  fulfilling  its 
mandate  under  Title  VII  of  the  Civil 
Rights  Act  of  1964  to  eliminate 
employment  discrimination  on  the  basis 
of  sex. 

Summary  of  Costs 

Sectors  Affected:  None. 

The  Guidelines  require  employers 
subject  to  Title  VII  of  the  Civil  Rights 
Act  of  1964  to  take  all  steps  necessary 
for  the  prevention  of  sexual  harassment. 
The  Commission  believes  that  the  costs 
to  be  borne  by  employers  in  complying 
with  the  Guidelines  will  be  minimal. 

Related  Regulations  and  Actions 

EEOC  has  jurisdiction  over  the 
Federal  agencies’  Affirmative  Action 
Plans  and  has  directed  agencies  to 
prepare  them  and  submit  them  to  EEOC. 
The  Commission  has  specifically 
directed  that  Federal  agencies  include, 
as  a  supplement  to  their  phase  II 
Affirmative  Action  Planning  Process,  a 


plan  indicating  the  steps  the  agency  will 
take  to  prevent  sexual  harassment. 

Active  Government  Collaboration 

In  compliance  with  E.0. 12067  (3 
C.F.R.  1978,  Comp.,  p.  206),  the 
Commission  has  consulted  with 
representatives  of  the  Office  of 
Personnel  Management,  and  the 
Departments  of  Justice;  Labor,  and 
Health,  Education,  and  Welfare. 

Timetable 

Public  Comment  Period — ends  June 
10. 1980 

Regulatory  Analysis — EEOC  will  not 
prepare 

Available  Documents 

Copies  of  the  Guidelines,  published 
April  11, 1980,  are  available  through  the 
Office  of  Policy  Implementation.  Equal 
Employment  Opportunity  Commission. 
2401  E  Street,  N.W..  Washington,  D.C. 
20506. 

Agency  Contact 

Frederick  D.  Dorsey,  Director 
Office  of  Policy  Implementation. 

Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W., 
Washington,  D.C.  20506 
(202)  634-7060 

EEOC-OPI 

Interpretive  Guidelines  on 
Employment  Discrimination  and 
Reproductive  Hazards 

Legal  Authority 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended.  42  U.S.C.  §§  2000(e) 
et  seq. 

Reason  for  Including  This  Entry 

The  Equal  Employment  Opportunity 
Commission  (EEOC)  believes  these 
Guidelines  are  important  because 
employment  policies,  practices,  and 
plans  relating  to  reproductive  hazards 
can  have  the  effect  of  denying 
employment  opportunities  to 
individuals.  Thus,  the  Guidelines  will 
aid  in  the  elimination  of  discrimination 
on  the  basis  of  sex. 

Statement  of  Problem 

The  Hazardous  Substances  Guidelines 
are  the  result  of  collective  efforts  and 
expertise  of  several  Federal  agencies. 
These  efforts  were  necessitated  by 
charges  presented  to  the  Equal 
Employment  Opportunity  Commission 
and  to  the  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  alleging 
employment  discrimination  in 
workplaces  containing  substances  and 
conditions  hazardous  to  reproductive 
health. 


Also,  EEOC  and  OFCCP  became 
aware  of  the  increasing  number  of 
employers  and  contractors  who  are 
initiating  policies  excluding  all  women 
of  childbearing  capacity  from  certain 
jobs  because  of  exposure  to  hazardous 
substances  or  conditions.  A  number  of 
employers  and  contractors  have  policies 
of  not  hiring  women  of  childbearing 
capacity  for  jobs  in  which  there  is 
exposure  to  alleged  reproductive 
hazards,  and  have  terminated  or 
transferred  women  to  lower  paying  jobs 
based  on  such  policies.  Employers  and 
contractors  in  establishing  such 
practices  often  show  a  lack  of  concern 
for  similar  effects  upon  men.  Some 
employers  and  contractors  have 
attempted  to  justify  these  policies  on  the 
basis  of  potential  harm  occurring  to  an 
unborn  child  through  exposure  of  the 
mother.  These  policies  have  been 
developed  without  apparent  regard  to 
whether  exposure  of  the  father  can 
result  in  harm  to  the  unborn  child. 
Preliminary  evidence  indicates  that  as 
many  as  20  million  jobs  may  involve 
exposure  in  the  workplace  to  alleged 
reproductive  hazards. 

In  response  to  such  exclusionary 
practices,  the  EEOC,  on  April  21, 1978, 
issued  a  policy  statement  indicating  its 
concern  about  whether  such  practices 
conform  with  Federal  antidiscrimination 
laws.  In  a  May  31, 1978  letter  from  the 
Department  of  Labor’s  Assistant 
Secretary  for  Occupational  Safety  and 
Health,  (OSHA)  expressed  its  concern 
regarding  employment  practices  which 
deny  opportunities  to  any  class  of 
workers  on  the  basis  of  safety  and 
health.  On  February  1, 1980,  the  EEOC 
published  Guidelines  specifically 
addressing  those  situations  involving 
allegations  of  sex  discrimination. 

Title  VII  and  E.0. 11246  require  that 
the  enforcement  agencies  closely 
scrutinize  the  exclusion  of  a  sex-based 
class  from  consideration  for 
employment. 

Exclusions  which,  by  their  terms,  are 
based  on  membership  in  a  sex-based 
class  are  per  se  violations  of  Title  VII 
and  E.0. 11246  because  the  exclusions 
are  expressed  or  implemented  in  terms 
of  membership  in  a  class  protected  by 
Title  VII  and  E.0. 11246.  Also,  an 
employer/contractor’s  conduct  which 
treats  disparately  members  of  a  sex- 
based  class  raises  a  presumption  of  a 
violation  of  Title  VII  and  E.0. 11246. 
Finally,  a  neutral  employment  policy 
which  is  neutral  on  its  face  which  has 
an  adverse  impact  upon  a  specific  sex- 
based  class  is  an  unlawful  employment 
practice  unless  it  is  truly  neutral  and  is 
justified  by  the  employer/contractor. 

It  is  important  to  note  that,  as  a  result 
of  the  Pregnancy  Discrimination  Act, 
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P.L.  95-555,  92  Stat.  2067  (1978),  women 
affected  by  pregnancy,  childbirth,  or 
related  medical  conditions  constitute  a 
protected  class  under  Title  VII.  All  such 
women  must  be  treated  the  same  for 
employment-related  purposes  as  other 
persons  not  so  affected  but  similar  in 
their  ability  or  inability  to  work.  For 
example,  where  an  employer/contractor 
seeks  to  determine  the  hazardous 
reproductive  effects  on  pregnant  women 
from  their  exposure  to  a  certain 
substance  or  condition,  the  employer/ 
contractor  must  also  determine  the 
effects  on  males  and  nonpregnant 
females  from  the  same  exposure. 

If  the  hazard  is  known  to  affect  the 
fetus  through  either  parent,  an 
exclusionary  policy  directed  only  at 
women  would  be  unlawful  under  Title 
VII  and  E.0. 11246.  Further,  if  the  hazard 
is  shown  by  reputable  scientific 
evidence  to  affect  the  fetus  through 
women  only,  the  class  excluded  must  be 
limited  to  pregnant  women  and  not  all 
women  of  child-bearing  capacity. 
Whether  expressed  in  a  policy  or  not, 
the  employer/contractor’s  conduct  will 
be  examined  by  the  enforcement 
agencies  to  determine  whether  the 
conduct  is  nondiscriminatory  or 
justified. 

Alternatives  Under  Consideration 

There  are  no  alternatives  under 
consideration  at  this  time.  However, 
EEOC  may  make  revisions  to  its 
proposal  as  a  result  of  comments 
received. 

Summary  of  Benefits 

Sectors  Affected:  Employees  of 
industries  in  which  workers  are 
exposed  to  reproductive  hazards. 

The  Guidelines  apply  to  employers  as 
defined  in  §  701(j)  of  Title  VII  of  the 
Civil  Rights  Act  of  1964.  The  Guidelines 
will  aid  the  agency  in  fulfilling  its 
mandate  under  Title  VII  of  the  Civil 
Rights  Act  of  1964  to  eliminate 
employment  discrimination  on  the  basis 
of  sex. 

Summary  of  Cost 

Sectors  Affected:  Industries  in  which 
workers  are  exposed  to  reproductive 
hazards. 

The  Guidelines  require  employers  to 
initiate  research  designed  to  produce 
evidence  of  the  effect  of  the 
reproductive  hazard  as  used  in  the 
employer/contractor’s  workplace.  The 
Guidelines  provide  for  the  conducting  of 
joint  studies  by  employers.  Also,  if  the 
employer/contractor  does  not  have  the 
capacity  to  conduct  or  sponsor  the 
necessary  research,  the  employer  can 
request  the  occupational  Safety  and 
Health  Administration  (OSHA)  to 


perform  the  research.  The  Commission 
believes  that  the  cost  of  conducting  such 
research  will  vary  from  employer  to 
employer.  The  Commission  is  unable  to 
place  a  dollar  figure  on  the  cost  of  such 
research.  However,  the  Commission 
does  believe  that  the  benefits  derived 
from  carrying  out  its  mandate  to  prohibit 
sex  discrimination  under  Title  VII  of  the 
Civil  Rights  Act  of  1964  will  outweigh 
any  costs  to  be  incurred  by  employers  in 
conducting  such  research. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 

In  compliance  with  E.0. 12067  (3  CFR, 
1978,  Comp.  p.  206),  the  Commission 
consulted  with  representatives  of  the 
Department  of  Labor,  the  Occupational 
Safety  and  Health  Administration,  and 
the  Office  of  Federal  Contract 
Compliance  Programs. 

Timetable 

Public  comment  ends — Period  June  1, 
1980 

Regulatory  Analysis — EEOC  will  not 
prepare 

Available  Documents 

Copies  of  the  Guidelines,  published 
February  1, 1980,  are  available  through 
the  Office  of  Policy  Implementation, 
Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W. 
Washington,  D.C.  20506.  Comments  may 
be  reviewed  from  9:30  a.m.-4:30  p.m.  at 
the  Equal  Employment  Opportunity 
Commission  Library. 

Agency  Contact 

Frederick  D.  Dorsey,  Director, 

Office  of  Policy  Implementation 
Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W., 
Washington,  D.C.,  20506 
(202)  634-7060 


GENERAL  SERVICES 
ADMINISTRATION 

Administration  Operations  Division 

Nondiscrimination  Against 
Handicapped  Persons  in  Programs  and 
Activities  Receiving  Federal 
Assistance  (41  CFR  Part  101-6.3) 

Legal  Authority 

Rehabilitation  Act  of  1973,  29  U.S.C. 

§  794  E.0. 11914,  3  CFR,  1976  Comp.,  p. 
117  40  U.S.C.  §  486(c) 

Reason  for  Including  This  Entry 

The  General  Services  Administration 
(GSA)  has  included  this  item  because  of 
the  high  level  of  public  interest  in 


nondiscrimination  against  handicapped 
persons  in  federally  assisted  programs 
and  activities. 

Statement  of  Problem 

Section  504  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  §  794)  prohibits 
discrimination  against  handicapped 
persons  in  all  programs  and  activities 
receiving  Federal  assistance.  E.0. 11914 
designated  the  Department  of  Health, 
Education  and  Welfare  (HEW)  as  the 
lead  ,agency  to  coordinate  government 
wide  enforcement  of  §  504.  HEW  issued 
regulations  (45  CFR  Part  85)  in  1978 
which  set  standards,  procedures  and 
guidelines  for  other  agencies  to  follow  in 
issuing  their  own  regulations.  GSA’s 
proposed  regulation  is  intended  to  be 
consistent  with  the  HEW  standards  and 
guidelines.  It  establishes  the  procedures 
GSA  will  use  to  enforce 
nondiscrimination  against  handicapped 
persons  in  programs  and  activities 
which  receive  Federal  assistance  under 
laws  which  GSA  administers  in  whole 
or  in  part. 

GSA’s  assistance  typically  consists  of 
donation  or  sale  below  market  price  of 
surplus  Federal  property — land, 
buildings,  historical  records,  vehicles,  or 
supplies — to  State  and  local 
governments  and  other  public  or 
charitable  bodies.  These  recipients  in 
turn  use  the  property  for  a  wide  range  of 
purposes,  such  as  airports,  parks, 
education,  public  health,  public  safety, 
and  economic  development.  GSA  makes 
over  50,000  grants  of  assistance  and 
conveys  approximately  $4  billion  in 
surplus  property  to  the  States  each  year. 

The  proposed  GSA  regulation  will 
require  that  applicants  for  assistance 
from  GSA  submit  an  assurance  to  GSA 
that  the  assisted  program  or  activity  will 
be  offered  on  a  nondiscriminatory  basis, 
and  will  be  accessible  to  the 
handicapped.  Where  the  assistance  is  in 
the  form  of  real  property,  the  proposed 
regulation  requires  a  covenant  in  the 
deed  which  would  allow  GSA  to  reclaim 
the  property  if  the  recipient’s  use  is 
contrary  to  the  nondiscrimination 
provisions.  The  proposed  regulation 
requires  recipients  to  evaluate  the 
effectiveness  of  their  nondiscrimination 
efforts  and  to  set  up  a  grievance 
procedure  and  encourages  them  to  take 
remedial  action  on  a  voluntary  basis. 

The  requirement  of  nondiscrimination 
also  applies  to  employment  under 
federally  assisted  programs  and 
activities. 

Alternatives  Under  Consideration 

There  are  no  alternatives  under 
consideration  because  HEW  guidelines 
leave  little  room  to  vary  these  proposals. 
At  an  early  stage  in  the  development  of 
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the  proposed  regulation,  we  decided 
simply  to  require  an  “assurance,”  the 
form  of  which  may  be  different  for 
different  applicants,  and  to  exempt 
small  recipients  (those  with  fewer  than 
15  employees)  from  some  requirements 
of  the  regulation. 

Summary  of  Benefits 

Sectors  Affected:  Persons  with 
physical  handicaps;  State  and  local 
governments  receiving  assistance 
from  GSA;  and  programs  and 
activities  that  benefit  from  this 
assistance. 

The  physically  handicapped  of  our 
society  will  be  assured  of  equal  benefit 
from  and  access  to  programs  and 
facilities  which  receive  Federal  support 
through  GSA.  A  study  of  the  number  of 
handicapped  persons  who  use  these 
programs  and  activities  is  now 
underway. 

Where  employment  is  stimulated  by 
the  federally  supported  programs,  we 
expect  to  see  long  term  productivity 
improvements  because  of  the  high 
productivity  levels  of  qualified 
handicapped  workers.  Some 
handicapped  workers  may  achieve  self- 
sufficiency  or  higher  standards  of  living 
because  of  these  employment 
opportunities. 

Summary  of  Costs 

Sectors  Affected:  State  and  local 
governments  and  other  public  and 
charitable  bodies  receiving  Federal 
assistance  through  GSA:  programs 
and  activities  that  benefit  from  this 
assistance;  and  GSA. 

We  will  require  recipients  to  ensure 
that  the  assisted  programs  and  services 
are  available  on  a  nondiscriminatory 
basis  to  handicapped  persons.  The  costs 
of  actual  compliance  imposed  by  statute 
may  be  quite  high  (as  where  buildings 
modifications  are  needed).  The  cost  of 
giving  assurances  to  GSA,  as  the  GSA 
regulation  would  require,  is  quite  small 
and  we  do  not  expect  that  cost  to  deter 
any  applications  for  assistance  from 
GSA. 

All  recipients  and  GSA  would  incur 
some  cost  of  compliance  monitoring. 
This  monitoring  is  closely  related  to  the 
monitoring  for  racial  and  other  forms  of 
prohibited  discrimination  and  we  expect 
the  additional  cost  to  recipients  will  be 
small.  GSA  will  bear  the  costs  of  more 
on-site  reviews. 

Related  Regulations  and  Actions 

Internal:  41  CFR  Part  101-6.2 
External:  28  CFR  Part  42.401-415 

Active  Government  Collaboration 

GSA  has  worked  with  the 
Architectural  and  Transportation 


Barriers  Compliance  Board  (a 
government  board  created  by  the 
Rehabilitation  Act  of  1973)  on 
developing  standards  for  the  design, 
construction  or  alteration  of  facilities. 

As  required  by  the  Department  of 
Health,  Education  and  Welfare  (HEW) 
regulation.  GSA’s  proposed  final 
regulation  has  been  submitted  to  HEW. 

Timetable 

Public  Comment  Period — ended 
December  31, 1979,  but  we  will  accept 
comments  until  approximately  June 
25, 1980,  from  visually  impaired 
persons  using  the -braille  or  recorded 
cassette  NPRM  which  we  recently 
made  available. 

Final  Rule — July  31, 1980 
Regulatory  Analysis — not  required 

Available  Documents 
NPRM— 44  FR  62298,  October  30. 1979 
Agency  Contact 

Jacquie  C.  Perry,  Acting  Director, 
Compliance  and  Investigations 
Division, 

Office  of  Civil  Rights, 

General  Services  Administration, 

18th  &  F  Streets.  N.W.,  Room  B-219, 
Washington,  D.C.  20405, 

(202)  566-1790 


GSA— NATIONAL  ARCHIVES  AND 
RECORDS  SERVICE 

Freedom  of  Information  Act  Requests 
for  National  Security  Classified 
Information  in  the  National  Archives 
(41  CFR  Part  105-61*) 

Legal  Authority 

Freedom  of  Information  Act,  5  U.S.C. 

§  552.  E.0. 12065,  43  FR  28949,  June  28, 
1978. 

Reason  for  Including  This  Entry 

The  General  Services  Administration 
(GSA)  included  this  rule  in  the  Calendar 
because  access  to  classified  information 
is  an  important  resource  for  historical 
research. 

Statement  of  Problem 

The  Freedom  of  Information  Act 
(FOIA)  sets  out  procedures  for  obtaining 
information  and  records  from  Federal 
government  agencies.  Researchers  and 
other  persons  seeking  access  to  records 
of  Federal  agencies  under  FOIA  direct 
their  requests  to  the  agency  which  has 
custody  of  the  records.  The  National 
Archives  and  Records  Service  (NARS) 
of  the  General  Services  Administration 
acts  as  custodian  of  noncurrent  records 
of  Federal  agencies,  including  records 
classified  for  reasons  of  national 
security.  A  request  for  access  to 


classified  information  also  serves  as  a 
request  for  declassification  of  the 
information.  NARS  is  authorized  to 
declassify  records  more  than  20  years 
old  (or  30  years  in  the  case  of  foreign 
government  information  provided  to  the 
United  States).  If  a  request  is  for  newer 
classified  records,  NARS  forwards  a 
request  for  declassification  to  the 
agency  with  declassification  authority 
(usually  the  originating  agency),  and 
that  agency  decides  whether  to 
declassify  the  requested  information, 
FOIA  requires  NARS  to  notify  the 
requestor  of  a  denial  of  access,  but 
under  current  NARS  regulations 
agencies  with  declassification  authority 
sometimes  inform  requestors  directly  of 
denials  of  declassification  without 
informing  NARS.  As  a  result,  NARS  is 
sometimes  unable  to  respond  to  requests 
on  a  timely  basis,  while  at  other  times 
the  requestor  may  receive  duplicate 
notices  from  the  other  agency  and  from 
NARS. 

Alternatives  Under  Consideration 

The  proposed  regulation  changes  the 
current  procedure  so  that  agencies  with 
declassification  authority  would  notify 
NARS  of  decision  about  declassification 
and  NARS  would  in  turn  provide  a 
single  notification  to  the  requestor.  Our 
alternative  would  be  to  keep  the  current 
procedure. 

Summary  of  Benefits 

Sectors  Affected:  Persons  and 
organizations  requesting  access  to 
national  security  classified 
information  under  the  Freedom  of 
Information  Act;  NARS;  and  other 
agencies  with  declassification 
authority. 

If  NARS  changes  the  regulation,  the 
100  to  200  people  a  year  who  request 
access  to  national  security  classified 
information  will  maintain  direct  contact 
with  NARS  when  it  is  the  agency  which 
has  physical  custody  of  the  records,  and 
will  receive  notices  only  from  NARS. 

We  expect  that  this  “single  point  of 
contact”  approach  will  be  less  confusing 
to  persons  requesting  information.  It 
should  also  slightly  reduce  costs  of  other 
government  agencies  by  reducing 
duplication  of  notices. 

Summary  of  Costs 
Sectors  Affected:  None. 

The  proposed  regulation  has  no  direct 
or  indirect  costs. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
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Timetable 
NPRM— July  1980 

Public  Comment — 60  days  following 
NPRM. 

Final  Rule — October  J980 
Regulatory  Analysis — not  required 

Available  Documents 

Public  Use  of  Archives  and  FRC 
Records.  41  CFR  105-61 

Agency  Contact 

Adrienne  C.  Thomas,  Director 
Planning  and  Analysis  Division 
(NAA) 

National  Archives  and  Records 
Service 

General  Services  Administration 
Washington,  D.C.  20408 
(202)  523-3214 

VETERANS  ADMINISTRATION 

Department  of  Memorial  Affairs 
State  Cemetery  Grants  (38  CFR  39) 
Legal  Authority 

Veterans  Housing  Benefits  Act  of 
1978,  §  202(b)(1),  38  U.S.C.  §  1008. 

Reason  for  Including  This  Entry 

We  believe  that  these  regulations  will 
be  of  interest  to  veterans.  State  officials, 
and  the  general  public. 

Statement  of  Problem 

The  Veterans  Housing  Benefits  Act  of 
1978  authorized  the  Veterans 
Administration  (VA)  to  make  grants  to 
States  to  assist  in  establishing  and 
improving  veterans  cemeteries.  The 
proposed  regulations  will  define 
eligibility  and  requirements  for 
participation  in  the  program,  and 
establish  minimum  standards  for 
cemetery  construction  projects  assisted 
through  grant  funds.  The  requirements 
will  elaborate  the  provisions  of  Office  of 
Management  and  Budget  Circular  No. 
A-95  (Revised),  which  provides  for  the 
evaluation,  review,  and  coordination  of 
Federal  and  federally  assisted  programs 
and  projects,  and  0MB  Circular  No.  A- 
102,  which  provides  the  uniform 
administrative  requirements  for  grants- 
in-aid  to  State  and  local  governments. 

Alternatives  Under  Consideration 

These  regulations  will  implement  the 
requirements  of  §  1008  of  the  Veterans 
Housing  Benefits  Act  of  1978.  The 
regulations  establish  cemetery 
construction  standards  which  will  be 
applied  to  this  grant  program. 

Summary  of  Benefits 

Sectors  Affected:  States,  Territories, 
and  Possessions  of  the  United  States, 


including  the  District  of  Columbia  and 
the  Commonwealth  of  Puerto  Rico, 
that  apply  for  grant  assistance  for  a 
cemeterial  construction  project;  and 
veterans  and  their  families. 

These  regulations  will  guide  and 
assist  State  officials  in  applying  for 
assistance  for  veterans’  cemeterial 
projects  from  the  State  Cemetery  Grants 
Program.  The  total  of  these  grants  to  all 
applicants  will  not  exceed  $5  million  per 
year. 

The  grant  program  and  the  regulations 
will  help  interested  States  develop  and 
improve  State  veterans’  cemeteries.  This 
will  indirectly  benefit  the  veteran  and 
other  residents  of  the  State. 

Summary  of  Costs 

Sectors  Affected:  None. 

Congress  authorized  an  appropriation 
of  $5  million  for  FY  1980  and  for  each  of 
the  four  succeeding  fiscal  years  for  the 
purpose  of  these  VA  grants.  The  cost  of 
compliance  with  this  regulation  on  the 
part  of  the  States  wishing  to  apply  for  a 
grant  will  not  be  significant. 

Related  Regulations  or  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Final  Rule — June  1980 
Regulatory  Analysis — not  required 

Available  Documents 

OMB  Circular  No.  A-95  (Revised) 
0MB  Circular  No.  A-102 

Agency  Contact 

Thomas  W.  Creed,  Acting  Director, 
State  Cemetery  Grants  Program 
Department  of  Memorial  Affairs 
(40G), 

Veterans  Administration, 

810  Vermont  Avenue  N.W., 
Washington,  D.C.  20420, 

(202)  389-2313 

VA— Office  of  Human  Goals 

Nondiscrimination  on  the  Basis  of  Age 
in  Programs  or  Activities  Receiving 
Federal  Financial  Assistance  From  the 
Veterans  Administration  (38  CFR  Part 
18e) 

Legal  Authority 

The  Age  Discrimination  Act  of  1975, 
45  U.S.C.  §  6101  et  seq. 

Reason  for  Including  This  Entry 

The  Veterans  Administration  (VA) 
thinks  this  rule  is  important  because  it 
will  allow  qualified  individuals 


regardless  of  age  to  participate  in 
programs  and  activities,  which  are 
federally  funded,  that  have  been 
previously  denied  to  them. 

Statement  of  Problem 

The  Age  Discrimination  Act  of  1975 
requires  each  Federal  agency  which 
grants  Federal  financial  assistance  to 
any  program  or  activity  to  implement 
regulations  to  carry  out  the  provisions  of 
the  Act.  The  purpose  of  the  Act  is  to 
prohibit  discrimination  on  the  basis  of 
age.  The  Act  applies  to  persons  of  all 
ages.  These  proposed  regulations 
concern  activities  which  receive  Federal 
Bnancial  assistance  from  VA. 

VA  proposes  to  use  procedural 
provisions  contained  in  the  regulations 
for  Title  VI  of  the  Civil  Rights  Act  of 
1964  to  enforce  proposed  VA 
regulations.  These  provisions  are  38  CFR 
Part  18.9-18.11  and  38  CFR  Part  18b. 

Alternatives  Under  Consideration 

This  regulation  will  implement  the 
requirements  of  the  Age  Discrimination 
Act  of  1975  and  the  governmentwide 
regulations  issued  by  HEW  (45  CFR  Part 
90).  These  requirements  provide  no 
alternatives  for  consideration. 

Summary  of  BeneBts 

Sectors  Affected:  All  persons  involved 

in  programs  and  activities  receiving 

VA  financial  assistance. 

The  regulations  will  establish 
standards  to  prohibit  impermissible 
discrimination  on  the  basis  of  age  in 
programs  and  activities  that  receive 
Federal  financial  assistance  from  the 
Veterans  Administration.  The  programs 
that  are  covered  are  generally  the  same 
as  those  covered  by  Title  VI  of  the  Civil 
Rights  Act  of  1964,  but  exclude  those 
programs  which  involve  employment. 

These  regulations  will  help  assure  that 
the  benefits  of  federally  assisted 
programs  and  activities  will  be  extended 
to  all  eligible  persons  without  prohibited 
age  distinctions. 

Summary  of  Cost 

Sectors  Affected:  None. 

We  believe  that  the  cost  to  the 
Veterans  Administration  and  to  the 
recipients  will  be  minimal. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  Department  of  Health, 
Education  and  Welfare. 
“Nondiscrimination  on  the  Basis  of  Age 
in  Programs  or  Activities  Receiving 
Federal  Financial  Assistance,”  45  CFR 
Part  90. 
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Active  Government  Collaboration 

The  Veterans  Administration’s 
regulation  will  be  similar  to  those  issued 
by  the  Department  of  Health,  Education 
and  Welfare  (HEW),  except  as 
necessary  to  meet  specific  Veterans 
Administration  organizational, 
procedural,  or  program  requirements. 

We  anticipate  entering  into  a  delegated 
agreement  with  other  Federal  agencies 
to  eliminate  duplication  of  enforcement 
effort.  This  would  parallel  the 
delegations  of  responsibility  with  regard 
to  Title  VI  of  the  Civil  Rights  Act  of 
1964,  where  HEW  is  responsible  for 
institutions  of  higher  learning,  public 
school,  hospitals  and  other  health 
facilities,  and  the  Veterans 
Administration  is  responsible  for 
proprietary  schools  (privately  owned 
schools). 

Timetable 

NPRM— May  1980 

Final  Rule — Target  date  May  1981 

Regulatory  Analysis — Not  required 

Available  Documents 
None 

Agency  Contact 

Marion  M.  Slachta,  Equal  Opportunity 
Specialist 

Standards,  Resources  and  Training 
Service 

Office  of  Human  Goals  (091S) 
Veterans  Administration 
810  Vermont  Avenue,  N.W. 
Washington,  D.C.  20420 
(202)  389-2943 


VA— OHG 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance  (38  CFR  Part  18d) 

Legal  Authority 

The  Rehabilitation  Act  of  1973,  §  504, 
29  U.S.C.  §  794.  E.0. 11914,  3  CFR,  1976 
Comp.,  p.  117.  HEW  Guidelines  on 
Rehabilitation,  45  CFR  Part  85. 

Reason  for  Including  This  Entry 

The  Veterans  Administration  (VA) 
thinks  this  rule  is  important  because  it 
will  allow  qualified  handicapped 
individuals  to  be  employed  in  places 
previously  closed  to  them  because  of 
discrimination  on  the  .basis  of  their 
handicap. 

Statement  of  Problem 

A  substantial  number  of  people  in  the 
United  States  are  denied  full 
participation  in  major  activities  such  as 
employment,  because  of  discrimination 
based  on  their  handicaps.  Recognizing 


this  fact.  Congress  passed  §  504  of  the 
Rehabilitation  Act  of  1973,  which 
prohibits  discrimination  solely  on  the 
basis  of  handicap  in  ail  programs  and 
activities  that  receive  Federal  financial 
assistance.  Federal  agencies  that 
provide  such  assistance  must  develop 
and  publish  regulations  in  furtherance  of 
the  broad  remedial  purpose  of  §  504. 

Alternatives  Under  Consideration 

This  regulation  will  implement  the 
requirements  of  the  Rehabilitation  Act. 
E.0. 11914,  and  Department  of  Health, 
Education,  and  Welfare  (HEW) 
Guidelines  on  Rehabilitation.  These 
requirements  provide  no  alternative  for 
consideration. 

Summary  of  Benefits 

Sectors  Affected:  All  handicapped 
persons  in  programs  or  activities 
receiving  VA  financial  assistance. 

The  regulations  will  define  and 
prohibit  acts  of  discrimination  against 
qualified  handicapped  persons  in 
employment  and  as  beneficiaries  of 
programs  and  activities  that  receive 
assistance  from  the  VA.  The  elimination 
of  discrimination  against  the 
handicapped  in  federally  assisted 
programs  and  activities  will  further 
advance  the  national  policy  against  such 
invidious  discrimination,  will  ensure 
that  benefits  of  federally  assisted 
programs  and  activities  will  be  extended 
to  the  qualified  handicapped,  and  will 
preclude  the  discriminatory  exclusion  of 
the  handicapped  as  employees  in 
programs  and  activities  that  receive 
Federal  financial  assistance. 

Summary  of  Costs 

Sectors  Affected:  Programs  and 
activities  receiving  VA  financial 
assistance. 

We  believe  that  the  cost  to  the 
Veterans  Administration  of  complying 
with  this  regulation  will  be  minimal.  The 
greatest  cost  to  recipients  of  Veterans 
Administration  funds  may  be  involved 
in  making  structural  changes  to 
buildings  in  order  to  allow  access  for 
handicapped  individuals.  In  those  cases, 
we  expect  to  follow  the  guidelines 
established  by  the  Department  of 
Health,  Education  and  Welfare. 

Related  Regulations  or  Actions 

Internal:  None. 

External:  Department  of  Health, 
Education  and  Welfare, 
"Nondiscrimination  on  the  Basis  of 
Handicap,  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance,”  45  CFR  Part  85. 


Active  Government  Collaboration 

The  Veterans  Administration’s 
regulations  will  be  similar  to  those 
issued  by  the  Department  of  Health. 
Education  and  Welfare,  except  as 
necessary  to  meet  specific  Veterans 
Administration  organizational, 
procedural,  or  program  requirements. 

We  expect  to  divide  the  enforcement 
responsibility  between  the  Veterans 
Administration  and  HEW  to  eliminate 
duplication.  This  would  parallel  the 
delegations  of  responsibility  with  regard 
to  Title  VI  of  the  Civil  Rights  Act  of 
1964,  where  HEW  is  responsible  for 
institutions  of  higher  learning,  public 
schools,  hospitals,  and  other  health 
facilities,  and  the  Veterans 
Administration  is  responsible  for 
proprietary  schools  (privately  owned 
schools). 

Timetable 

Final  Rule — Target  date  May  1980 
Regulatory  Analysis — Not  required 

Available  Documents 
NPRM-^3  FR  19166,  May  3. 1978 
Agency  Contact 

Marion  M.  Slachta,  Equal  Opportunity 
Specialist, 

Standards,  Resources  and  Training 
Service, 

Office  of  Human  Goals  (091S), 
Veterans  Administration 
810  Vermont  Avenue,  N.W.. 
Washington,  D.C.  20420, 

(202)  389-2943 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Disclosure  of  Information  (12  CFR  Part 
309*) 

Legal  Authority 

Federal  Deposit  Insurance  Act.  §  9,  (12 
U.S.C.  §  1819). 

Reason  for  Including  This  Entry 

The  proposed  rule  is  important 
because  it  will  benefit  the  general  public 
by  ensuring  that  the  Federal  Deposit  • 
Insurance  Corporation  (FDIC)  observes 
the  privacy  rights  granted  to  bank 
customers  by  recent  Federal  law  when 
the  agency  handles  customer 
information. 

,  Statement  of  Problem 

FDIC  has  proposed  amendments  to 
Part  309  of  its  regulations  which  govern 
its  disclosure  of  information  to  the 
public,  other  Federal  financial 
supervisory  agencies.  State  financial 
supervisory  agencies,  and  other  State 
and  Federal  agencies.  The  amendments 
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will  add  new  provisions  to  Part  309  to 
conform  it  with  the  Right  to  Financial 
Privacy  Act  of  1978  (12  U.S.C.  3401  et 
seq.],  which  became  effective  in  March 
1979.  This  Act  establishes  certain 
procedures  that  FDIC  must  follow  when 
it  transfers  customer  information  which 
it  has  obtained  from  a  financial 
institution,  to  other  Federal  agencies.  In 
general,  the  procedures  permit  FDIC  to 
transfer  the  customer  information  to 
other  Federal  agencies  only  when  FDIC 
certifies  in  writing  that  it  has  reason  to 
believe  the  information  is  relevant  to  a 
legitimate  law  enforcement  inquiry. 

When  such  a  transfer  is  made,  FDIC  is 
generally  required  to,  within  14  days 
after  the  transfer,  send  the  customer  (1) 
a  copy  of  the  written  certification,  and 

(2)  a  notice  which  states  the  nature  of 
the  legitimate  law  enforcement  inquiry 
and  the  fact  that  the  information  has 
been  transferred  to  an  agency  that  is 
identified  in  the  notice.  The 
amendments  to  Part  309  will 
significantly  reduce  any  possible  * 
transfer  of  bank  customer  records  in 
violation  of  the  Right  to  Financial 
Privacy  Act. 

Alternatives  Under  Consideration 

No  alternative  requirements  were 
considered.  By  its  terms,  the  Right  to 
Financial  Privacy  Act  does  not  grant 
FDIC  any  latitude  for  discretion 
regarding  the  requirements  imposed  on 
the  agency  by  the  Act.  except  with 
respect  to  who  may  make  the  written 
certification  and  send  the  notice  and  a 
copy  of  the  certification  to  the  customer. 

Summary  of  Benefits 

Sectors  Affected:  Customers  of  the 

9,306  insured  State-chartered  banks 

that  are  not  members  of  the  Federal 

Reserve  System  (‘‘insured  State 

nonmember  banks”). 

The  bank  customers  will  benefit 
generally  from  the  proposed  amendment 
of  Part  309  because  the  amendments  will 
restrict  FDlC’s  use  of  customer  financial 
information,  and  will  generally  require 
the  agency  to  advise  a  customer  when 
financial  information  concerning  the 
customer  is  transferred  to  another 
Federal  agency. 

Summary  of  Costs 

Sectors  A ffected:  FDIC. 

The  regulation  P'DIC  proposes  to 
amend  is  an  internal  regulation  only.  No 
reporting  or  recordkeeping  or  other 
requirements  will  be  imposed  on  insured 
State  nonmember  banks  as  a  result  of 
the  proposed  changes.  The  FDIC  will 
bear  the  costs  of  compliance  with  the 
amendments.  The  primary  cost  factor  is 
expected  to  be  administrative,  i.e.. 


personnel  time  for  determining  what 
information  may  be  transferred,  and 
giving  customer  notice  when 
appropriate.  This  cost  has  not  been 
ascertained. 

Related  Regulations  and  Actions 

Internal:  FDIC  has  prepared  and 
issued  instructional  materials  to 
acquaint  its  field  personnel  with  the 
Right  to  Financial  Privacy  Act 
requirements  for  handling  bank 
customer  information. 

External:  The  Federal  Reserve  Board 
has  adopted  a  regulation  which  states 
the  procedures  to  be  used  by  a  Federal 
agency  in  reimbursing  a  financial 
institution  for  assembling  and  copying 
customer  records  when  those  records 
are  requested  under  the  Right  to 
Financial  Privacy  Act. 

Active  Government  Collaboration 

FDIC  has  coordinated  its  efforts  to 
comply  with  the  Right  to  Financial 
Privacy  Act  with  the  other  Federal 
financial  supervisory  agencies  and  the 
Justice  Department.  The  financial 
supervisory  agencies  are  currently 
following  somewhat  different 
procedures  when  making  referrals  of 
suspected  crimes  to  the  Justice 
Department.  Efforts  continue  among  the 
Federal  financial  supervisory  agencies 
to  establish  a  uniform  interpretation  of 
the  requirements  of  the  Right  to 
Financial  Privacy  Act  when  making  such 
referrals. 

Timetable 

Final  Rule — pending  final 
coordination  with  the  other  Federal 
financial  supervisory  agencies 
Regulatory  Analysis — None.  The 
amendments  will  have  no  impact  on 
insured  State  nonmember  banks. 

Available  Documents 

Federal  Register  Notice — 44  P’R  75652. 
December  21, 1979.  Copies  of  notice  are 
available  at  the  Information  Office, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington,  D.C. 
20429. 

Agency  Contact 

Pamela  E.  F.  LeCren,  Attorney. 

Federal  Deposit  Insurance 
Corporation, 

550  17th  Street,  N.W.,  Room  4126,  E 
Washington,  D.C.  20429, 

(202)  389-4433 


CHAPTER  6— TRADE  PRACTICES 
DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Amendments  to  Federal  Seed  Act 
Regulations  (7  CFR  Parts  201,  202*) 

Legal  Authority 

Federal  Seed  Act  of  1939,  7  U.S.C. 

§  1551  et  seq. 

Reason  for  Including  This  Entry 

The  U.S.  Department  of  Agriculture 
(USDA),  the  State  governments  that 
cooperate  in  the  enforcement  of  the 
Federal  Seed  Act  (FSA),  and  the  seed 
industry  recognize  several  problem 
areas  in  the  Federal  seed  regulatory 
program.  The  goal  is  to  modify  the 
regulations  to  serve  the  public  interest 
more  effectively. 

Statement  of  Problem 

The  FSA  is  designed  to  protect 
farmers  and  other  consumers  who  buy 
seed  that  is  sold  across  State  lines,  or  is 
imported.  The  FSA  requires  labeling  of 
all  such  seed,  prohibits  false  labeling 
and  advertising,  and  prohibits 
importation  of  uncleaned  seed,  seed 
with  low  germinating  levels,  and  seed 
containing  noxious-weed  seeds.  USDA 
and  State  governments  cooperate  in 
enforcing  the  FSA.  USDA  is  now 
reviewing  and  revising  existing 
regulations  used  to  administer  the  FSA. 
USDA  will  repromulgate  these 
regulations,  as  amended,  to  provide  up- 
to-date  rules  for  testing  seed,  improve 
standards  for  certified  seed,  change 
rules  for  sampling  new  and  different 
containers  of  seed,  and  clarify 
definitions  and  other  provisions  in  light 
of  current  marketing  practices. 

Specific  problem  areas  are: 

(1)  Handling  complaints  promptly. 
USDA  investigates  and  takes  action  on 
complaints  of  alleged  violations  of  the 
FSA,  mostly  from  State  seed  regulatory 
agencies  that  cooperate  with  USDA. 
Slow  action  draws  criticism  from  State 
agencies  and  the  seed  dealers  regulated. 

(2)  Enforcing  seed  laws  uniformly. 
Variability  of  State  programs  and 
unequal  cooperation  by  State  agencies 
results  in  unequal  administration  of  the 
Federal  law. 

(3)  Sampling  of  imported  seeds.  U.S. 
Customs  agents  sample  the  seed  at  the 
ports  of  entry  and  forward  the  samples 
to  USDA  seed  laboratories.  USDA  tests 
the  samples  and  admits  or  rejects  the 
seed.  Failure  to  sample, 
misidentification  of  seed  samples,  or 
delays  in  sampling  affect  the  efficiency 
of  the  program. 

(4)  Regulating  labeling  of  seed 
varieties.  The  FSA  requires  labeling  and 
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prohibits  false  labeling.  With  some 
seeds,  it  is  impossible  to  identify  the 
variety  by  seed  characteristics:  it  is 
necessary  to  subject  them  to  special 
biochemical  tests  or  grow  them  in  field 
plots  to  differentiate  varieties.  Some 
seedsmen  question  the  methods  used 
and  the  interpretations  of  their  results. 

Alternatives  Under  Consideration 

USDA  held  public  meetings  in 
September  1979'in  Memphis  and  Denver, 
and  invited  all  interested  parties  to 
express  their  views  on  the  effect  the 
FSA  has  on  their  business  practices.  We 
are  considering  the  comments  and 
letters  we  received  in  a  study  of  the  FSA 
now  underway.  When  we  have 
evaluated  this  new  information,  it 
should  provide  guidance  for  possible 
alternative  strategies. 

They  are: 

(1)  No  change  in  the  regulations.  The 
current  regulations  explain  the 
requirements  of  the  FSA,  add 
definitions,  specify  kinds  of  seed  that 
are  subject  to  the  FSA,  prescribe  rules 
for  sampling  and  testing,  and  set  forth 
standards  for  certain  purposes.  Possible 
advantages  of  this  alternative  are 
consistency  (status  quo),  avoidance  of 
controversy,  and  no  cost  to  the 
government  or  the  industry  to  change. 

(2)  Amend  the  regulations  to  make 
possible  improvements  in  the  current 
system.  USDA  expects  many  changes  to 
have  the  support  of  all  affected  parties. 
Others  will  be  controversial.  Hearings 
will  air  controversial  issues  and  will, 
hopefully,  shed  light  on  suitable 
solutions.  The  regulations  need  to  be 
updated  because  of  developments  in 
technology  and  seed  marketing.  For 
example,  seed  of  new  plant  populations 
is  being  sold,  there  are  more  seed 
products  designed  for  the  apartment 
dweller  or  mini-gardener,  and  additional 
methods  of  measuring  seed  quality  exist. 
Technical  bodies  of  the  State  agencies 
have  recommended  to  USDA  changes  in 
the  technical  rules  for  testing,  and 
standards  for  certified  seed.  Some  other 
contemplated  amendments  would 
involve  making  additional  seeds  subject 
to  the  FSA.  preinoculated  and 
hermetically  sealed  seed,  variety  status 
and  naming,  recordkeeping,  and  the 
procedures  for  sampling  seed.  Most 
interested  parties  urge  uniform  State 
and  Federal  regulations. 

(3)  Amend  authorizing  legislation  to 
change  the  mandate  for  regulations, 
such  as:  delete  certain  sections  of  the 
law  completely,  change  the  approach 
from  “truth-in-labeling”  to  grades  or 
permits,  or  require  compulsory 
inspection  before  marketing.  The  current 
system  is  a  truth-in-labeling  and  spot- 
check-inspection  system.  It  is  not 


perfect.  Cost-benefit  analysis  may 
justify  the  current  inspection  system. 

The  freedom  to  produce  and  distribute 
seeds  without  inspection  or  constraint 
simplifies  the  distribution  system  and 
minimizes  the  regulatory  burden.  On  the 
other  hand,  the  current  system  may  not 
suffice  to  protect  consumers  from  faulty 
seed  which  may  cause  crop  losses.  A 
farmer’s  crop  may  be  lost  before  the 
fault  in  the  seed  is  detected.  Premarket 
inspection  and  a  pedigree  system  might 
reduce  errors. 

Summary  of  BeneHts 

Sectors  Affected:  The  seed  industry, 
including  growers,  wholesale  trade 
(including  importing),  and  retail  trade: 
seed  testing  laboratories:  USDA:  State 
seed  regulatory  and  seed  certifying 
agencies:  farmers,  gardeners  and 
other  seed  users:  and  the  U.S. 

Treasury  Department’s  Bureau  of 
Customs. 

There  are  approximately  2,500  seed 
shippers,  and  the  value  of  seed  shipped 
interstate  each  year  is  estimated  at  $3 
billion. 

Revised  regulations  would  improve 
compliance  and  enforcement  because 
improving  the  wording  of  the  regulations 
would  minimize  misunderstandings. 
USDA  now  receives  approximately  1,000 
violation  complaints  each  year,  and 
USDA  expects  it  could  handle  the 
resultant  fewer  complaints  more 
promptly  and  avoid  the  problems  of 
currently  drawn-out  proceedings,  thus 
improving  relations  with  the  State 
agencies  and  seed  dealers  at  all 
marketing  levels.  The  cooperative 
agreements  with  the  States  would  be 
more  effective  under  improved 
regulations,  which  could  help  overcome 
unequal  enforcement  in  the  States. 
Adoption  of  new  rules  for  sampling  and 
testing  seed  and  changes  in  standards 
for  certified  seed  would  promote 
uniformity  and  effectiveness  of  seed 
regulations  and  the  administration  of 
seed  laws.  Furthermore,  the  accuracy  of 
seed  labeling  would  be  enhanced  to  the 
benefit  of  seed  users. 

A  possible  facet  of  this  proposal 
would  be  to  change  lists  of  noxious- 
weed  seed  in  imported  seed  to  agree 
with  regulations  under  the  Federal 
Noxious-Weed  Act,  administered  by 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  which  would  facilitate 
cooperation  between  APHIS  and  the 
Agricultural  Marketing  Service  (AMS) 
for  the  inspection  of  imported  seeds  and 
commodities  infested  with  weed  seed. 
(This  action  could  be  taken  under  all 
three  of  the  alternatives  previously 
listed).  It  may  be  possible  and 
advantageous  to  relieve  Customs 
officials  of  the  burden  of  sampling 


imported  seed.  This  change  would  place 
the  enforcement  of  the  import  provisions 
of  the  FSA  in  one  government 
department. 

Summary  of  Costs 

Sectors  Affected:  The  seed  industry: 

USDA:  State  seed  regulatory  and 

certifying  agencies:  and  farmers, 

gardeners,  and  other  seed  users. 

The  FSA  appropriation  USDA 
requested  for  FY  1980  is  about  $1.4 
million.  USDA  will  incur  only  minor 
administrative  costs  in  improving  the 
wording  of  the  regulations.  However,  the 
department  may  need  additional  Federal 
funds  for  seed  inspection  and  testing, 
ranging  from  about  $300,000  to  $5  million 
annually,  depending  on  the  type  of 
testing  or  inspection  it  uses  to  assure 
truthful  labeling.  If  seed  inspection  is 
improved  in  States  that  are  not 
cooperating,  then  Federal  cost  increase 
will  be  minimal,  but  if  the  Federal 
government  totally  assumed  the 
inspection  in  the  approximately  20 
States  that  are  inactive,  the  costs  will  be 
high.  We  do  not  know  what  States 
spend  now  or  what  increased  costs  the 
States  would  have  if  activity  were 
changed. 

The  seed  dealers  are  now  required  to 
label  seed,  and  the  changes  that  can  be 
made  in  the  regulations  without  basic 
statutory  change  should  not  create  a 
significant  change  in  costs  to  seed 
dealers.  USDA  presently  contemplates 
no  statutory  changes  that  would  create  a 
cost  burden  to  the  industry.  Passthrough 
costs  to  consumers  for  the  amendments 
contemplated  would  be  minimal, 
because  there  would  be  minimal 
additional  burden  or  cost  to  seedmen. 

Transferring  responsibility  for 
sampling  imported  seeds  from  Customs 
to  USDA  probably  would  not  result  in  a 
shift  of  funds  from  Customs  to  USDA 
because  sampling  seed  comprises  only  a 
small  portion  of  Customs  inspectors’ 
time  and  cost.  No  significant  increase  in 
cost  to  USDA  for  sampling  is 
anticipated. 

Related  Regulations  and  Actions 

Internal:  USDA  has  proposed 
amendments  to  the  Federal  Seed  Act, 
but  is  withholding  further  action  pending 
completion  of  two  detailed  studies  of  the 
program.  The  contemplated 
amendments  to  the  regulations  would 
not  be  contrary  to  the  proposed 
amendments  to  the  FSA  that  USDA  is 
considering.  They  are  intended  to  clarify 
wording,  update  certain  provisions,  and 
delete  provisions  that  are  obsolete  or 
unnecessary. 

The  Plant  Variety  Protection  Act  (7 
U.S.C.  §  2321  etseq.)  that  this  agency 
administers  interacts  with  the  FSA  in 
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certain  instances  regarding 
determination  of  variety  status  and 
prohibition  of  selling  certain  protected 
varieties  unless  the  seed  is  certified. 

Seed  imports  that  are  subject  to  the 
FSA  are  inspected  by  AMS  under  that 
Act  for  noxious  weeds.  Imports  of  all 
other  commodities  must  be  inspected  for 
certain  weed  species  under  the  Federal 
Noxious  Weed  Act  (7  U.S.C.  §  2321  et 
seq.],  which  APHIS  administers.  AMS 
has  held  informal  discussions  with 
APHIS  regarding  cooperative  inspection 
of  imported  seed  and  identification  of 
weed  seeds  in  other  commodities. 

External:  State  seed  laws  and 
regulations  are  similar  to  but  not 
required  to  conform  with  the  FSA. 

Active  Government  Collaboration 

AMS  has  already  worked  with  State 
regulatory  agencies  in  developing  ideas 
for  the  proposed  amendments  and  will 
continue  to  develop  a  set  of  proposed 
regulations.  AMS  will  be  in 
communication  with  Customs  in 
connection  with  import  sampling 
matters. 

Timetable 

USDA  has  a  limited  study  underway 
regarding  scientific  aspects  of  the  FSA 
and  has  another  general  study  planned 
to  more  broadly  evaluate  the  FSA.  If  the 
department  decides  to  amend  the 
regulations,  the  following  estimated 
dates  are  applicable: 

NPRM — spring  1981 

Public  Comment — minimum  of  60  days 

follov.’ing  NPRM 

Public  Hearing — following  NPRM 
Final  Rule  for  changing  the 
regulations — fall  1981 
Regulatory  Analysis — will  be 
prepared  as  part  of  the  rulemaking 
process  ^ 

Final  Rule  Effective — spring  1982 

Available  Documents 

Available  from  the  Agency  Contact 
below. 

Backgrounder:  “Public  meetings  on  the 
Federal  Seed  Act.”  August  1979 
Federal  Seed  Act  and  regulations 

Agency  Contact 

L.  D.  Herink,  Acting  Chief 
Seed  Regulatory  Branch 
Livestock,  Poultry,  Grain  and  Seed 
Division 

Agricultural  Marketing  Service 
Room  2603 — South  Building 
U.S.  Department  of  Agriculture 
Washington,  D.C.  20250 
(202)  447-9340 


USDA-AMS 

Proposed  Federal  Milk  Order  for  the 
Southwestern  Idaho-Eastern  Oregon 
Marketing  Area  (Boise,  Idaho)  (7  CFR 
1135— Tentative) 

Legal  Authority 

Agricultural  Marketi5ig  Agreement  Act 
of  1937,  as  amended,  7  U.S.C.  §  601  et 
seq. 

Reason  for  Including  This  Entry 

The  U.S.  Department  of  Agriculture 
(USDA)  thinks  this  rule  is  important 
because  adoption  of  the  proposed  order 
could  have  a  significant  impact  on  milk 
handlers,  dairy  farmers,  and  consumers 
in  the  proposed  marketing  area. 

Statement  of  Problem 

Under  the  Agricultural  Marketing 
Agreement  Act,  USDA  is  vested  with 
authority  to  issue  milk  marketing  orders 
designed  to  stabilize  marketing 
conditions  in  cases  where  disorderly 
marketing  conditions  exist. 

As  stated  in  the  Agricultural 
Marketing  Agreement  Act  (7  U.S.C. 

§  601  et  seq.),  the  declared  purpose  of 
the  Act  is  "to  establish  and  maintain 
such  orderly  marketing  conditions  as 
will  establish  .  .  .  (prices  which)  are 
reasonable  in  view  of  the  price  of  feeds, 
the  available  supplies  of  feeds,  and 
other  economic  conditions,  (and  which 
will)  insure  a  sufficient  quantity  of  pure 
and  wholesome  milk,  and  be  in  the 
public  interest.” 

In  September  1978,  three  dairy 
cooperative  associations  in  the  Boise, 
Idaho,  area  proposed  that  USDA 
institute  a  milk  marketing  order  for  that 
area.  Their  proposal  entailed  a  complete 
order  to  regulate  the  handling  of  milk  in 
18  southwestern  Idaho  and  five  eastern 
Oregon  counties.  The  purpose  of  such  an 
order  would  be  to  establish  stable  and 
orderly  marketing  conditions  for 
producers  and  to  assure  consumers  of 
an  adequate  supply  of  fluid  milk  at 
reasonable  prices. 

The  USDA  in  turn  invited  alternative 
proposals  to  that  suggested  by  the  three 
dairy  cooperative  associations. 
Subsequently,  we  held  a  public  hearing 
over  the  period  December  5-8, 1978,  in 
Boise  to  consider  testimony  on  reasons 
for  establishing  an  order  and  its  specific 
provisions. 

Our  recommended  decision,  based  on 
the  hearing  evidence,  stated  that  dairy 
farmers  supplying  the  marketing  area 
under  consideration  were  not 
experiencing  disorderly  marketing 
conditions  (e.g.,  handlers  cutting 
producer  prices,  certain  producers  losing 
their  market,  and  a  disproportionate 
sharing  among  producers  of  the  market’s 


surplus  milk)  to  an  extent  warranting 
Federal  intervention  in  the  region.  Thus, 
our  recommended  decision  was  to  not 
issue  an  order — that  is,  not  to  regulate. 
The  detailed  findings  and  conclusions  of 
the  Department  are  stated  in  the 
recommended  decision  which  was 
published  in  the  Federal  Register,  (44  FR 
48128,  August  16, 1979). 

USDA  received  significant  objections 
to  the  recommended  decision,  and  the 
time  for  filing  exceptions  to  the  decision 
was  extended  ft’om  September  17, 1979, 
to  October  31, 1979. 

After  considering  the  objections  to  the 
recommended  decision,  the  department 
decided  to  reopen  the  hearing,  as 
requested  by  producer  groups,  for  the 
purpose  of  receiving  additional  evidence 
concerning  the  need  for  an  order.  The 
reopened  hearing,  which  was 
announced  in  November  1979,  was  held 
on  February  5-8, 1980,  in  Boise,  Idaho. 

The  department  is  now  evaluating  the 
additional  evidence  received  at  the 
February  1980  hearing.  We  will  issue  a 
revised  recommended  decision  after  we 
have  completed  our  analysis. 

Alternatives  Under  Consideration 

(1)  Issuing  a  milk  marketing  order  for 
the  Boise,  Idaho,  area  to  establish,  by 
regulation,  formula  prices  for  milk  by 
class  of  use. 

(2)  Relying  on  existing  marketing 
arrangemients  (i.e.,  not  issuing  an  order). 

The  department  considers  proposals 
initiated  by  milk  producers,  normally 
through  their  cooperative  associations, 
and/or  by  other  parties,  rather  than 
initiating  proposals  of  its  own. 

Three  cooperative  associations 
representing  producers  proposed  the 
Boise,  Idaho,  order.  Their  proposal 
represented  a  complete  order  to  regulate 
the  handling  of  milk  in  18  southwestern 
Idaho  and  5  eastern  Oregon  counties.  It 
included  definitions  for  determining 
which  plants  would  be  pool  plants,  (i.e., 
fully  regulated  plants).  Their  proposal 
defined  a  pool  distributing  plant  as  one 
that  disposed  of  50  percent  or  more  of  its 
total  milk  receipts  on  routes,  with  10 
percent  or  more  of  the  distribution  in  the 
marketing  area.  A  pool  supply  plant  is 
one  that  transferred  50  percent  or  more 
of  its  Grade  A  milk  receipts  from  dairy 
farmers  to  pool  distributing  plants. 

Plants  that  distributed  less  than  the 
standards  proposed  would  not  be  fully 
regulated,  but  they  would  be  affected  by 
provisions  relating  to  partially  regulated 
plants. 

The  cooperatives  proposed  a  three¬ 
tiered  pricing  system  similar  to  that  used 
in  most  of  the  existing  Federal  milk 
orders.  Handlers  are  required  to  pay 
these  prices  for  the  amounts  of  milk 
used  in  each  of  the  three  classes  of  use. 
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The  proposal  called  for  a  Class  I  milk 
price  (for  milk  used  for  fluid  use) 
computed  at  the  level  of  the  Minnesota- 
Wisconsin  price  for  the  second 
preceding  month  plus  $1.75  per 
hundredweight.  The  Class  II  price  (for 
milk  used  in  cottage  cheese,  ice  cream, 
and  other  cream  products)  would  be  the 
Minnesota-Wisconsin  price  for  the 
month  plus  10  cents  per  hundredweight. 
The  Class  III  price  (for  milk  in  butter 
and  nonfat  dry  milk)  would  be  the 
Minnesota-Wisconsin  price  for  the 
month.  The  Minnesota-Wisconsin  price 
is  a  price  computed  each  month  by  the 
Economics,  Statistics,  and  Cooperatives 
Service  of  the  USDA.  It  represents  an 
average  of  the  prices  paid  for  milk  at 
unregulated  manufacturing  plants  for 
Grade  B  milk  in  the  two  States. 

The  cooperatives  proposing  the  order 
contend  that  an  order  is  needed:  (1)  to 
stabilize  marketing  conditions  in  the 
area;  (2)  to  equalize  prices  among 
competing  handlers:  (3)  to  ensure  that 
all  producers  in  the  area  share  equally 
in  the  proceeds  of  the  Class  I  market 
through  the  mechanism  of  the 
marketwide  weighted  average  price  to 
producers  computed  by  the  Federal  milk 
market  administrator;  (4)  to  ensure, 
through  the  auditing  procedure  provided 
by  the  market  administrator’s  office, 
that  producers  are  paid  accurately  for 
their  milk  based  on  the  use  of  the  milk, 
the  weight  of  the  milk,  and  the  butterfat 
test  of  the  milk;  and  (5)  to  provide  a 
source  of  accurate  market  information 
through  the  collection  and  disbursement 
of  data  by  the  market  administrator’s 
office. 

Summary  of  Benefits 

Sectors  Affected:  Dairy  farmers: 
operators  of  fluid  milk  plants;  and 
consumers  in  the  southwest  Idaho- 
eastern  Oregon  marketing  area. 

The  benefits  of  an  order,  if  it  were 
foimd  on  the  basis  of  a  hearing  record 
that  an  order  should  be  adopted,  would 
be  stable  and  orderly  marketing 
conditions  for  producers  and  handlers  in 
some  Oregon  and  Idaho  counties,  an 
equitable  sharing  of  returns  among 
producers  in  the  market,  and  the 
assurance  for  consumers  of  an  adequate 
supply  of  milk  at  reasonable  prices. 

Sununary  of  Costs 

Sectors  Affected:  Dairy  farmers; 
operators  of  fluid  milk  plants:  and 
consumers  in  the  southwest  Idaho- 
eastern  Oregon  marketing  area. 

The  costs  associated  with  a  Federal 
milk  order  are  administrative 
assessments  (not  more  than  5  cents  per 
hundredweight  under  the  producers’ 
proposal — ^perhaps  $2500  per  month  for 


an  average-size  handler)  against  the 
regulated  processors  to  cover  USDA’s 
expenses  for  administering  and 
operating  the  marketing  order. 

Consumers  could  be  indirectly  affected 
by  slightly  higher  prices  (not  more  than 
5  cents  per  gallon)  as  a  result  of  the 
pricing  formula  under  the  proposed 
order  and  the  passthrough  of 
administrative  costs.  Under  the 
proposal,  dairy  farmers  who  are  not 
receiving  marketing  services  through  a 
cooperative  association  could  be 
required  to  pay  a  marketing  service  fee 
of  4  cents  per  hundredweight  ($45  per 
month  for  an  average-size  producer). 

Related  Regulations  and  Actions 

Internol:  There  are  47  Federal  milk 
orders  in  operation.  In  1978,  in  areas 
subject  to  milk  orders,  119,398  producers 
delivered  78  billion  pounds  of  milk  to 
1,187  milk  handlers.  Forty-one  billion 
pounds,  or  53  percent  of  the  deliveries, 
were  used  in  Class  I — packaged  for  fluid 
milk  consumption,  on  which  marketing 
orders  focus.  The  milk  deliveries 
represented  two-thirds  of  all  milk 
marketed  by  the  Nation’s  dairy  farmers. 

External:  Agencies  of  State 
governments  define,  by  sanitary 
handling  conditions  and  product 
description,  that  milk  which  can  qualify 
as  Grade  A  or  suitable  for  fluid 
consumption.  (All  Class  1  milk  must  be 
Grade  A.) 

Active  Government  Collaboration 
None 
Timetable 

Revised  recommended  decision — 
October  1, 1980. 

Regulatory  Analysis — will  be 
available 

Available  Documents 

Notice  of  Hearing  issued  October  19, 
1978  (43  FR  49704,  October  24, 1978) 
Corrections  (procedural):  43  FR  50187, 
October  27, 1978  and  43  FR  52496, 
November  13, 1978 
Recommended  Decision  "Milk  in  the 
Southwestern  Idaho-Eastern  Oregon 
Marketing  Area;  Recommended 
Decision  and  Opportunity  to  File 
Written  Exceptions  on  Proposed 
Marketing  Agreement  and  Order”  issued 
August  13, 1979  (44  FR  48128,  August  16, 
1979) 

Extension  of  Time  for  Filing  Written 
Exceptions  to  the  Recommended 
Decision,  issued  September  14, 1979, 
published  in  44  FR  54303,  September  19, 
1979.  The  public  had  until  October  31, 
1979,  to  submit  written  comments  on  the 
recommended  decision 


Notice  of  reopened  hearing  issued  on 
November  27, 1979  (44  FR  68853, 
November  30, 1979) 

Notice  of  rescheduling  of  reopened 
hearing  issued  on  December  19, 1979  (44 
FR  76551,  December  27, 1979). 

Draft  Regulatory  Analysis. 

'The  records  of  the  hearings  held  in 
Boise  in  December  1978  and  February 
1980,  and  the  public  comments  received 
thus  far  in  the  proceeding  are  on  file 
with  the  Hearing  Clerk,  Room  1077, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.,  under 
Docket  No.  AC)-380. 

Agency  Contact 

H.  L.  Forest,  Director, . 

Agricultural  Marketing  Service,  Dairy 
Division, 

South  Agriculture  Building,  Room 
2968, 

U.S.  Department  of  Agriculture, 

Washington,  D.C.  20250, 

(202)  447-4392 


USDA->FOOD  SAFETY  AND  QUALITY 
SERVICE 

Proposed  Net  Weight  Regulations  (9 
CFR  Parts  318  and  381*) 

Legal  Authority 

Federal  Meat  Inspection  Act,  21  U.S.C. 
§  453(h)(5)  et  seq. 

Poultry  Products  Inspection  Act,  21 
U.S.C.  §  343(e)  et  seq. 

Reason  for  Including  This  Entry 

The  U.S.  Department  of  Agriculture 
(USDA)  has  received  a  number  of 
consumer  complaints  about  current 
Federal  net  weight  regulations  for  meat 
and  poultry  products.  Those  regulations 
permit  weight  variations  caused  by 
moisture  changes  during  the  course  of 
the  distribution  process.  USDA  is 
seeking  to  find  a  means  of  standardizing 
those  weights  to  assure  more  accurate 
consumer  and  marketing  information. 

Statement  of  Problem 

Present  USDA  regulations  concerning 
net  weight  for  meat  and  poultry 
products  permit  ’’reasonable  variations” 
in  weight  caused  by  the  loss  or  gain  of 
moisture  during  distribution.  In  October 
1977,  the  State  of  California  filed  a 
petition  with  USDA  requesting  new 
regulations  which  would  permit  States 
and  municipalities  to  enforce  strict 
standards  at  the  time  of  consumer 
purchase.  (State  and  local  regulatory 
agencies  enforce  the  Federal  net  weight 
regulations.)  Officials  of  47  other  States, 
several  farm  organizations,  and 
consumer  groups  cosigned  the  petition. 

According  to  the  petition,  the  Supreme 
Court  decision  in  Rath  Packing 
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Company  v.  M.  H.  Becker,  et  al.  in 
March  1977  had  left  states  without 
adequate  authority  to  enforce  their  own 
net  weight  regulations.  The  Court  had 
held  that  States  and  municipalities  were 
preempted  from  enforcing  standards 
that  were  stricter  than  Federal 
regulations,  which  are  based  on 
“reasonable  variations.”  Because  the 
term  “reasonable  variations”  does  not 
provide  a  quantifiable  standard,  the 
petition  contended  that  States  and 
municipalities  were,  in  effect,  precluded 
from  enforcing  net  weights  at  retail. 

In  addition,  consumers  have 
complained  that  net  weight  statements 
on  packages  of  meat  and  poultry  do  not 
provide  accurate  information  on  the 
amount  of  usable  product  in  the 
package.  Present  USDA  regulations  now 
require  that  net  weight  statements  be 
accurate  only  at  the  time  they  leave  the 
plant  and  not  at  the  time  food  is 
purchased  by  consumers.  The  present 
regulation  also  counts  free  liquid  as  part 
of  the  net  weight.  (Free  liquid  is  liquid 
that  has  seeped  out  of  a  product  into  the 
package  but  has  not  been  absorbed  by 
the  packaging  material.)  As  a  result  of 
moisture  loss  and  free  liquid,  consumers 
have  frequently  complained  that  they 
have  no  way  of  knowing  how  much 
usable  product  they  are  getting  for  their 
money. 

In  response  to  the  California  petition 
and  consumer  complaints,  the  Food 
Safety  and  Quality  Service  (FSQS) 
published  proposed  Federal  net  weight 
regulations  on  December  2, 1977.  The 
principal  features  of  the  proposal  were 
as  follows: 

•  Free  liquids,  as  well  as  liquids,  fats 
and  solids  absorbed  by  packaging 
material,  would  be  excluded  from  a 
product’s  net  weight.  Thus,  net  weight 
would  be  based  on  a  drained  weight 
system,  as  opposed  to  a  wet  tare  or  dry 
tare.  (Tare  is  the  quantity  subtracted 
from  gross  weight  to  determine  net 
weight.)  Under  a  wet  tare,  net  weight 
equals  package  and  contents  minus  the 
weight  of  the  packaging  material  and 
liquids  absorbed  by  the  packaging 
material.  (Free  liquid  is  included  in  the 
net  weight.)  Under  a  dry  tare,  net  weight 
equals  package  and  contents  minus  the 
weight  of  the  dry  packaging  material 
(again,  free  liquid  is  included). 

•  The  present  allowance  for  moisture 
loss  due  to  evaporation  during 
distribution  would  be  eliminated.  The 
average  weight  for  products  from  the 
same  lot  would  be  required  to  equal  or 
exceed  the  labeled  net  weight.  Single 
packages,  however,  would  be  permitted 
actual  weights  below  the  labeled  weight 
by  a  specified  amount. 


•  Federal  net  weight  standards  would 
be  established  for  bulk  shipments  or 
wholesale-size  packages. 

•  An  FSQS  approved  quality  control 
program  for  net  weight  would  be 
required  at  federally  inspected  meat  and 
poultry  plants. 

After  the  proposal  appeared  in  the 
Federal  Register,  USDA  received  over 
3,000  comments,  indicating  widespread 
disagreement  concerning  the  need  for 
the  new  regulations  and  their  economic 
impact.  Since  the  closing  of  the  comment 
period,  FSQS  has  commissioned  two 
economic  studies.  The  first,  “Analysis  of 
Proposed  Regulations  on  Net  Weight 
Labeling”  (October  1978),  was  carried 
out  by  the  Consumer  Federation  of 
America.  The  second  of  these, 
“Assessment  of  Proposed  Net  Weight 
Labeling  Regulation,”  conducted  by 
USDA's  Economics,  Statistics,  and 
Cooperatives  Service  (ESCS),  was  made 
available  for  conunent  on  August  31, 

1979.  The  comment  period  closed  on 
October  30, 1979. 

Alternatives  Under  Consideration 

The  comments  on  the  ESCS  study  had 
a  significant  bearing  on  the  available 
alternatives.  FSQS  now  appears  to  have 
four  alternatives: 

(1)  Retain  the  present  regulations. 

This  appears  to  be  the  least  likely 
course,  because  States  have  clearly 
spoken  in  favor  of  new  regulations  that 
will  give  them  an  enforceable  standard 
at  retail. 

(2)  Publish  the  December  2, 1977 
proposal  as  a  final  regulation,  with  only 
nonsubstantive  changes.  This,  too,  does 
not  appear  to  be  a  strong  possibility. 
Over  the  past  year,  USDA  officials  have 
held  a  series  of  meetings  with  Food  and 
Drug  Administration  (FDA)  officials  to 
develop  a  consistent  Federal  approach 
on  net  weight  regulations  for  all  food. 
(FDA  has  authority  over  all  food  except 
meat  and  poultry.)  The  agreements  that 
have  been  reached  in  these  meetings 
would  involve  substantive  changes  in 
USDA’s  December  1977  proposal,  and, 
therefore,  would  make  it  necessary  to 
repropose  rather  than  go  ahead  with 
final  regulations. 

(3)  Publish  a  new  proposal  that  would 
incorporate  the  agreements  reached 
with  FDA,  but  that  would  leave  most 
other  portions  of  the  December  1977 
proposal  unchanged. 

(4)  Publish  a  new  proposal  that 
incorporates  the  agreements  reached 
with  FDA,  as  well  as  other  changes 
designed  to  reduce  the  costs  to  industry 
and  keep  enforcement  costs  to  States 
and  localities  to  a  minimum.  (For 
example,  the  drained  weight  system 
might  be  changed  to  a  wet  tare  or  dry 
tare  system.)  This  appears  now  to  be  the 


most  likely  alternative.  It  would  make 
use  of  the  ESCS  findings  on  the 
economic  impact  of  the  December  1977 
proposal. 

Summary  of  Benefits 

Sectors  Affected:  Wholesale  and 
retail  trade  of  meat  and  poultry; 
consumers  of  these  products;  and 
State  and  local  governments. 

According  to  the  ESCS  study,  there 
would  be  three  benefits  to  establishing  a 
more  objective  (or  quantifiable)  Federal 
net  weight  standard. 

First,  consumers — a  large  proportion 
of  the  general  public — ^would  benefit 
from  more  accurate  net  weights  at  retail. 
(The  total  value  of  meat  and  poultry 
products  sold  in  1979  exceeded  $60 
billion.)  In  buying  a  chicken,  ground 
beef,  or  bacon,  a  consumer  will  almost 
always  look  at  the  price  per  pound. 
Without  accurate  information  on  the 
weight  of  the  product,  however, 
shoppers  cannot  make  accurate  price 
comparisons.  With  an  objective 
standard,  enforceable  at  retail, 
consumers  would  be  in  a  better  position 
to  make  price  comparisons. 

Second,  there  would  be  more  accurate 
information  on  meat  and  poultry 
products  at  all  points  in  the  distribution 
and  marketing  chain.  For  example,  the 
buyers  of  bulk-packed  products  would 
have  a  clearer  standard  for  checking  the 
weights  of  shipments  they  receive.  Such 
a  standard  would  be  helpful, 
particularly  to  small  volume  buyers  who 
may  now  be  reluctant  to  adjust  invoices 
to  correct  for  underweight  shipments. 

Third,  because  States  and 
municipalities  would  have  a  more 
enforceable  standard  at  retail,  the  risk 
of  deliberate  fraud  would  be  reduced. 
Although  ESCS’s  study  found  no 
evidence  of  consistent  or  flagrant  short¬ 
weighing  of  meat  and  poultry  products 
now  in  the  marketplace.  State  officials 
have  stated  that  it  could  occur  unless 
there  is  an  enforceable  Federal  standard 
in  place. 

Summary  of  Costs 

Sectors  Affected:  manufacturing,  and 
,  wholesale  and  retail  trade  of  meats 
and  poultry;  FSQS;  and  State  and 
local  government. 

The  ESCS  study  predicts  that  the 
labeled  price  per  pound  for  some 
products  would  increase  under  the 
December  1977  proposal,  but  that  there 
would  be  no  real  cost  increase  for 
consumers,  because  they  would  be 
receiving  more  usable  product  at  the 
higher  price.  Similarly,  producers  would 
have  to  include  more  product  in 
packages  to  compensate  for  the  stricter 
standard,  and  thus  would  incur 
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additional  costs  per  package.  However, 
these  costs  would  be  offset  by  the 
increase  in  the  labeled  price  per  pound. 
Thus,  a  stricter  standard,  by  itself, 
would  result  in  no  additional  real  costs 
to  either  industry  or  consumers. 

However,  the  quality  control 
requirements  would  result  in  additional 
annual  personnel  (operating)  costs  of 
$57  to  $114  million  to  industry,  according 
to  the  ESCS  study.  Capital  costs  to 
industry  would  be  less  than  $2  million, 
according  to  the  study.  Under 
alternative  (4),  the  quality  control 
portion  of  the  proposal  would  not  be 
included. 

The  additional  costs  of  the  1977 
proposal  (alternative  (2))  to  State  and 
local  governments  would  be  about 
$500,000.  Most  of  these  costs  would  be 
in  new  equipment  to  enforce  a  drained 
weight  system.  If  the  proposal  were 
changed  to  a  wet  tare  or  dry  tare  system 
under  alternative  (4),  almost  all  of  the 
additional  costs  to  State  and  local 
governments  could  be  avoided. 

Most  producers  would  be  affected 
more  than  retailers,  because  they  would 
have  to  take  into  account  weight  over  a 
longer  period  of  time  (between 
packaging  at  the  plant  and  consumer 
purchase,  or  between  packaging  at  the 
plant  and  repackaging  by  a  wholesaler 
or  retailer).  The  producers  of  some 
products  would  be  more  affected  than 
the  producers  of  others.  For  example, 
some  sausage  products  lose  more 
moisture  during  distribution  than,  say, 
vacuum-packed  bacon,  and,  therefore, 
the  producer  would  have  to  do  more 
“over  packing”  at  the  plant.  The  effect  of 
the  regulation  would  also  depend  on  the 
type  of  packaging  material  used,  and 
may  result  in  a  shift  to  different  types  of 
packing  than  now  used.  The  size  of 
these  various  impacts  cannot  be 
estimated  with  any  confidence. 

The  regulation’s  effect  on  the  industry 
will  also  vary  with  the  type  of  tare  that 
it  requires.  Under  a  drained  weight 
system,  alternatives  (2)  and  (3),  products 
that  lose  a  significant  amount  of 
moisture  through  seepage  into  the 
package,  such  as  corned  beef  briskets, 
will  have  a  higher  labeled  price  per 
pound  than  they  do  at  present,  simply 
because  the  free  liquid  will  no  longer  be 
included  in  the  net  weight.  This  will  not 
change  the  price  a  consumer  pays  for  a 
given  package,  but  the  increase  in  the 
labeled  price  per  pound  might  alter 
consumers’  preference. 

Related  Regulations  and  Actions 

Internal:  Proposed  Rule  for  Voluntary 
Meat  and  Poultry  Plant  Quality  Control 
System  (44  FR  53526,  September  14, 
1979). 


External:  Food  and  Drug 
Administration,  21  CFR  501.105q. 

Federal  Trade  Commission,  16  CFR 
500.22 

Active  Government  Collaboration 

FSQS  and  the  Food  and  Drug 
Administration  (FDA)  have  held  a  series 
of  meetings  over  the  past  year  to 
develop,  as  far  as  possible,  a  common 
approach  to  net  weight  regulations.  In 
late  1977  and  early  1978,  the  two 
agencies  held  several  public  hearings  dn 
the  issue  of  net  weights. 

In  1975,  USDA,  FDA,  the  Federal 
Trade  Commission,  and  the  National 
Bureau  of  Standards  formed  an 
interagency  net  weight  committee.  The 
committee  has  met  intermittently  since 
then. 

In  the  past  two  years,  FSQS  officials 
have  consulted  regularly  with  State  and 
local  weights  and  measures  o^icials  and 
State  Departments  of  Agriculture, 

Timetable 

Reproposal — June  1980 

Public  Comment  Period — ends  August 

1980 

Final  Rule — October  1980 
Regulatory  Analysis — USDA  will 
perform  as  part  of  the  rulemaking 
process 

Available  Documents 

Notice  of  availability  of  ESCS  study — 
44  FR  51275,  August  31, 1979.  Comment 
period  on  ESCS  study  closed  October 
30, 1979. 

Net  Weight  Regulations  for  Meat  and 
Poultry  Products,  9  CFR  317.2(h)(2),  9 
CFR  381.121(e)(6) 

Proposed  Regulations  for  Meat  and 
Poultry  Products — 42  FR  61279, 
December  2, 1977 
Consumer  Federation  of  America, 
“Analysis  of  Proposed  Regulations  on 
Net  Weight  Labeling,”  October  1978 
General  Accounting  Office,  “Proposed 
Changes  in  Meat  and  Poultry  Net 
Weight  Labeling  Regulations  Based  on 
Insufficient  Data,”  CED-79-28. 
December  20, 1978 
Economics,  Statistics,  and 
Cooperatives  Service,  USDA, 
“Assessment  of  Proposed  Net  Weight 
Labeling  Regulation,”  August  1978. 
Public  comments  on  this  study  are  also 
available.  Docket  number  79-27236. 

Agency  Contact 

Dr.  William  Dubbert,  Acting  Director 
of  Staffs 

Technical  Services,  Meat  and  Poultry 
Inspection  Program 
Food  Safety  and  Quality  Service 
U.S.  Department  of  Agriculture 
Washington,  D.C.  20250 
(202)  447-7470 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Buy  America  Requirements  (23  CFR 
635.410) 

Legal  Authority 

Surface  Transportation  Assis.tance 
Act  of  1978,  I  401;  P.L  95-599,  92  Stat, 
2689. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  thinks  this  rule  is  important 
because  it  is  both  controversial  and 
could  possibly  increase  construction 
costs  in  the  Federal-aid  highway 
program  by  2  percent,  or  approximately 
$150  million,  annually. 

Statement  of  Problem 

In  1933,  Congress  enacted  the  first  Buy 
America  provisions,  which  required  all 
Federal  agencies  to  comply  with 
domestic  preference  requirements  in 
direct  purchases.  The  Buy  America 
provisions  (§  401)  of  the  Surface 
Transportation  Assistance  Act  (STAA) 
of  1978  require  that  all  articles, 
materials,  and  supplies  purchased  with 
grant  funds  authorized  under  the  Act 
must  be  of  U.S.  origin.  The  States,  as 
recipients  of  the  grant  funds,  are 
responsible  for  enforcing  §  401. 

Before  Congress  enacted  STAA, 
suppliers  of  certain  foreign  products, 
including  steel,  were  allowed  to  compete 
for  contracts  on  Federal-aid  highway 
projects.  The  pressure  of  foreign 
competition  has  been  increasing  and 
will  continue.  In  fact,  the  General 
Accounting  Office  (GAO)  found  that,  in 
1976  and  1977,  foreign-produced  steel 
products  valued  at  $97.8  million  (in  1976 
and  1977  dollars)  were  used  in  Federal- 
aid  highway  construction  projects. 

Under  STAA,  DOT  must  develop  and 
enforce  a  policy  on  procurement  of 
foreign  materials  for  projects  funded  by 
Federal-aid  highway  assistance. 
However,  the  Secretary  of 
Transportation  has  retained  the 
authority  to  waive  the  Buy  America 
provisions  under  certain  conditions. 
These  include  situations  where  domestic 
supplies  are  unavailable  or  where  using 
them  would  increase  the  cost  of  the 
project  by  more  than  10  percent. 

Alternatives  Under  Consideration 

The  Buy  America  provisions  were 
effective  immediately  and  required 
implementation.  Therefore,  the  FHWA 
issued  an  emergency  regulation  on 
November  17, 1978  to  implement  them. 
That  regulation  applied  only  to  foreign 
structural  steel. 
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The  FHWA  is  considering  continuing 
the  provisions  of  the  emergency  rule 
because  its  approach  is  consistent  with 
the  legislative  history  of  the  Buy 
America  provisions.  Competition 
between  domestic  and  foreign  sources 
for  highway  construction  contracts 
generally  has  been  limited  to  the 
structural  steel  market.  Other  products 
are  abundant  domestically  or  are  not 
available  in  sufficient  quantities  from 
American  sources  to  meet  highway 
construction  needs  (e.g.,  petroleum  and 
petroleum  products). 

The  FHWA  is  considering  whether  to 
apply  stringent  Buy  America  restrictions 
on  all  materials  used  in  Federal-aid 
construction  projects  over  $500,000. 

While  fairly  large  quantities  of 
petroleum  products,  such  as  fuel, 
lubricants,  and  asphalts  are  used  on  all 
highway  projects,  domestic  petroleum  is 
not  sufficiently  and  reasonably 
available  to  meet  this  need.  Restrictions 
on  the  purchase  of  petroleum  products 
undoubtedly  would  delay  many 
construction  projects  and  would  be 
contrary  to  the  legislative  intent 
Moreover,  the  statute  clearly  allows 
domestic  preference  only  if  the 
exclusion  of  foreign  products  would  not 
increase  project  costs  by  more  than  10 
percent. 

At  this  time,  the  FHWA  cannot 
quantify  the  economic  affect  of  requiring 
that  all  materials  for  contracts  on 
Federal-aid  highway  projects  be  of  U.S. 
origin.  However,  construction  costs 
probably  would  rise  since  there  would 
be  fewer  acceptable  suppliers.  Because 
the  States  are  responsible  for 
administering  the  regulations.  State 
administrative  costs  may  increase. 
Further,  projects  could  be  delayed  until 
the  Secretary  approved  any  necessary 
waivers. 

Summary  of  Benefits 

Sectors  Affected:  Domestic  steel 
industry,  including  blast  furnaces  and 
basic  steel  products  manufacturing, 
steel  foundries,  and  fabricated 
structural  steel  products 
manufacturing. 

Reduction  in  the  use  of  foreign 
products  would  give  domestic  suppliers 
more  opportunities  for  contracts.  The 
FHWA  estimates  that,  from  1979  to  1982, 
the  Bridge  Replacement  and 
Rehabilitation  Program  will  use  more 
than  $500  million  (in  1960  dollars) 
annually  in  structural  steel.  The  GAO 
estimates  that  9.5  percent  of  the  steel 
used  annually  in  the  Federal-aid 
highway  program  is  from  foreign 
sources.  For  the  years  1976-77,  the  GAO 
estimated  that  $97.8  million  in  foreign 
steel  products  were  used  in  the  highway 


program.  Domestic  suppliers  could  have 
provided  this  steel. 

Summary  of  Costs 

Sectors  Affected:  Highway 
construction  industry.  States,  and 
steel  importing. 

The  increase  of  up  to  10  percent  in  the 
cost  of  highway  construction  projects 
may  affect  all  industries  participating  in 
these  projects.  The  regulatory  provisions 
would  force  contractors  to  find  domestic 
sources  for  some  of  their  steel  and  steel 
products.  States  would  be  required  to 
bear  additional  administrative  costs  in 
order  to  evaluate  bids.  A  limited  number 
of  steel  importers  could  lose  some 
import  business. 

The  FHWA  has  estimated  that  the 
provisions  of  Buy  America,  which  apply 
to  approximately  87  percent  of  the 
Federal-aid  authorization  of  $35  billion 
over  the  years  1979-82,  could  increase 
construction  costs  by  2  percent,  or  $150 
million  (in  1980  dollars),  annually. 

Related  Regulations  and  Actions 

Internal:  The  Buy  America  regulation 
of  the  Urban  Mass  Transportation 
Administration  (49  CFR  Part  660). 
External:  None. 

Active  Government  Collaboration 
None 
Timetable 

NPRM — May /June  1980 
Draft  Regulatory  Analysis — will 
accompany  NPRM 
Final  Rule — October  1980 

Available  Documents 

Emergency  Rule — 43  FR  53717, 
November  17, 1978 
Federal  Highway  Administration 
Docket  78-35 

GAO  Report  “Foreign  Source 
Procurement  Funded  through  Federal 
Programs  by  States  and  Organization,” 
report  number  lD-79-1,  November  30, 
1978 

All  documents  are  available  for 
review  in  the  Office  of  the  Chief 
Counsel.  Room  4205,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590. 

Agency  Contact 

Peter  R.  Picard,  Highway  Engineer 
Office  of  Traffic  Operations 
Federal  Highway  Administration 
400  Seventh  Street,  SW. 

Washington,  D.C.  20590 
(202)  426-4847 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Advertising  Regulations  Under  the 
Federai  Alcohol  Administration  Act  (27 
CFR  Parts  4, 5,  and  7) 

Legal  Authority 

Federal  Alcohol  Administration  Act, 

27  U.S.C.  §  205(f). 

Reason  for  Including  This  Entry 

The  Department  of  the  Treasury 
believes  this  rule  is  important  because  it 
is  the  first  major  amendment  of 
alcoholic  beverage  advertising 
regulations  since  the  repeal  of 
prohibition.  The  regulations  proposed 
are  intended  to  deregulate  in  some 
instances  and  update  advertising 
standards  in  other  instances. 

Statement  of  Problem 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  responsible  for 
ensuring  that  advertisements  for 
alcoholic  beverages  contain  certain 
information  about  the  product,  and  that 
the  advertisements  are  not  false  or 
misleading.  While  the  current 
advertising  regulations  have  remained 
basically  unchanged  since  ATF  adopted 
them  in  the  mid-1930s,  advertising 
techniques  and  practices,  and  consumer 
education  and  awareness  have  changed 
significantly  in  the  past  40  years.  Over 
the  years,  ATF  has  issued  a  number  of 
rulings  interpreting  the  regulations  in 
light  of  the  changing  advertising 
practices  and  growing  consumer 
awareness.  In  many  cases, 
inappropriate  regulations  and  varied 
interpretations  of  these  regulations  have 
caused  confusion  for  both  the  advertiser 
and  the  consumer. 

ATF  reviews  approximately  8,000 
advertisements  for  alcoholic  beverages 
each  year,  usually  after  the  advertiser  is 
ready  to  release  the  advertisement  to 
the  media.  However,  because  review  by 
ATF  is  not  mandatory,  some 
advertisements  are  released  without 
ATF  review. 

Furthermore,  because  of  the  confusion 
over  certain  regulations,  some 
advertisements  violate  these 
regulations,  and  ATF  recalls  or  rejects 
them,  costing  the  industry  and  ATT 
money  and  effort.  ATF  does  not  have  a 
monetary  estimate  of  the  costs  which  it 
and  industry  incur  because  of  recalled 
and  rejected  advertisements. 

From  the  consumer’s  perspective, 
many  advertisements  which  conform  to 
ATF  regulations  seem  to  be  false  or 
misleading  because  of  consumers’ 
changing  perceptions  toward  certain 
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products.  For  instance,  the  term  “light” 
used  with  a  malt  beverage  traditionally 
referred  to  the  color  of  the  product.  Now 
the  term  “light”  has  a  completely 
different  meaning — reduced  caloric 
content — to  most  consumers  of  malt 
beverages. 

For  these  reasons,  ATF  is  reviewing 
the  advertising  regulations  for  possible 
updating  and  revision.  Among  the  areas 
under  review  are: 

(a)  the  use  of  athletes  and  persons 
dressed  to  play  in  athletic  events  in 
alcoholic  beverage  advertisements: 

(b)  the  use  of  subliminal  advertising 
techniques: 

(c)  the  use  of  the  word  “Natural”  in 
advertisements  to  imply  that  the  product 
is  natural: 

(d)  the  current  interpretation  of  false 
or  misleading  advertisements: 

(e)  the  use  of  curative  or  therapeutic 
references  in  advertisements: 

(f)  comparative  advertisements: 

(g)  an  interpretation  of  disparagement 
(for  instance,  whether  statements  about 
a  competitor’s  product  which  are  true 
but  nonetheless  disparaging  be  allowed 
in  advertisements): 

(h)  the  use  of  “taste  tests”  in  alcoholic 
beverage  advertisements:  and 

(i)  the  use  of  the  term  “light”  on  malt 
beverages. 

If  ATF  fails  to  address  these  issues, 
the  problem  of  false  and  misleading 
advertising  will  continue. 

Alternatives  Under  Consideration 

ATF  has  reviewed  the  comments 
received  on  the  ANPRM  (43  FR  51808, 
November  21, 1978).  We  are  analyzing 
alternatives,  and  the  draft  NPRM  in- 
process  will  reflect  a  consideration  of 
the  alternatives  and  comments  received 
on  the  ANPRM.  The  Federal  Alcohol 
Administration  (FAA)  Act  requires  the 
Treasury  Department  to  regulate  the 
advertisement  of  alcoholic  beverages. 
But  the  Treasury  Department  may 
deregulate  in  certain  areas  within  the 
framework  of  the  FAA  Act  and  may  rely 
on  self-regulation  by  the  industry.  On 
the  other  hand,  ATF  has  received  in 
response  to  the  ANPRM  approximately 
8,900  comments  from  the  public  at  large 
who  wanted,  in  general,  greater 
restrictions  placed  on  alcoholic 
beverage  advertising. 

By  clarifying  and  consolidating 
regulations,  policies,  interpretations,  and 
rulings  on  advertising  into  a  single 
comprehensive  package,  ATF  hopes  to 
liberalize  the  regulations  in  certain 
areas  (for  example,  if  ATF  allows  the 
use  of  truthful  comparative  advertising, 
the  consumer  might  gain  more 
information  about  various  alcoholic 
beverage  products  and  be  able  to  make 
a  more  informed  selection).  ATF  hopes 


also  to  restrict  certain  advertising 
practices  which  the  public  finds 
objectionable  (for  example,  many 
respondents  objected  to  the  possible  use 
of  subliminal  stimuli  in  alcoholic 
beverage  advertising). 

ATF  will  uniformly  apply  the  adopted 
regulations  to  all  alcoholic  beverage 
advertising. 

Summary  of  BeneHts 

Sectors  Affected:  Manufacturing,  and 
wholesale  and  retail  trade  of 
advertised  alcoholic  beverages, 
including  malt  beverages,  wines, 
brandies  and  distilled  liquors:  the 
advertising  industry:  consumers  who 
view  advertisements  of  these 
products:  and  Federal  and  State 
governments. 

These  regulations  will  benefit 
consumers  and  those  listed  above. 
Because  these  regulations  will  clarify 
ATF’s  position  on  advertising,  theywill 
help  reduce  the  recall  and  rejection  of 
advertisements,  thus  saving  the  industry 
money,  while  protecting  the  industry’s 
right  to  advertise  its  products  and 
reinforcing  the  consumer’s  right  to 
expect  clear  and  truthful 
advertisements.  For  example,  the  use  of 
taste  tests  will  encourage  competition 
among  industry  members.  The 
advertiser  can  project  any  message  he 
desires  with  the  use  of  subliminal 
advertising  techniques.  With  regulations 
prohibiting  this,  the  consumer  would  be 
protected  against  undue  persuasive 
advertising. 

Revising  the  regulations  should  not 
increase  costs  to  government.  The 
government  may  benefit,  because  it 
currently  spends  much  effort  in 
explaining  confusing  regulations  and 
rulings. 

Certain  State  governments  may  also 
benefit  from  a  revision  of  the 
regulations,  as  many  States  adopt 
Federal  advertising  regulations  to  cover 
interstate  commerce.  "The  Federal 
Alcohol  Administration  Act  only  affects 
advertising  that  involves  interstate 
commerce.  In  addition.  Federal  alcoholic 
beverage  regulations,  including  the 
advertising  regulations,  apply  to  malt 
beverages  in  any  State  only  to  the 
extent  that  the  law  of  the  State  imposes 
similar  requirements. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing,  and 
wholesale  and  retail  trade  of 
advertised  alcoholic  beverages, 
including  malt  beverages,  wines, 
brandies,  and  distilled  liquors:  and  the 
advertising  industry. 

We  have  not  been  able  to  determine 
specific  cost  estimates  for  this  project. 


In  general,  costs  to  producers  of 
alcoholic  beverages  and  the  advertising 
media  should  not  increase  because 
these  regulations  affect  only  advertising 
content  and  not  methods  of  advertising. 

Related  Regulations  and  Actions 

Internal:  ATF  is  in  the  process  of 
preparing  a  final  rule  requiring 
ingredient  labeling  for  alcoholic 
beverages.  ATF  contracted  with 
Michigan  State  University  to  study  the 
effects  of  alcoholic  beverage  advertising 
on  the  drinking  habits  of  young  people. 
The  University  has  submitted  a 
preliminary  report,  which  we  are 
reviewing.  We  held  a  meeting  with  the 
Federal  Trade  Commission  and  the 
National  Institute  of  Alcohol  Abuse  and 
Alcoholism  concerning  the  report. 
External:  The  Federal  Trade 
Commission  (FTC)  is  responsible  for 
regulating  the  advertisement  of  wine 
with  less  than  7  percent  alcohol  by 
volume  and  the  advertisement  of 
nonalcoholic  beverages. 

Active  Government  Collaboration 

The  Federal  Trade  Commission  and 
ATF  are  collaborating  on  this  project. 
ATF  will  also  solicit  comments  on 
proposed  regulations  from  other  Federal 
agencies,  and  State  and  local 
governments. 

Timetable 

NPRM — August  10, 1980 

Public  hearings — we  will  hold  them  if 

warranted 

Regulatory  Analysis — ATF  will  not 
prepare 

Available  Documents 

ANPRM— Notice  No.  313,  43  FR  51808, 
November  21, 1978,  entitled  Advertising 
Regulations  Under  the  Federal  Alcohol 
Administration  Act 
A  notice  extending  the  comment 
period — Notice  No.  313,  44  FR  2603, 
January  12, 1979 
Copies  of  the  documents  and 
comments  may  be  inspected  at  the  A'FF 
Reading  Room,  Room  4408,  Federal 
Building,  12th  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C..  during 
normal  business  hours. 

Agency  Contact 

Richard  A.  Mascolo,  Chief 
Research  and  Regulations  Branch 
Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Washington,  D.C.  20226 
(202)  56&-7626 
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TREAS-ATF 

Implementation  of  the  Distilled  Spirits 
Tax  Revision  Act  of  1979  (27  CFR 
Parts  5, 13, 19, 170, 173, 186, 194, 195, 
196, 197,  200,  201,  211,  212,  213,  231, 
240,  250,  251,  and  252) 

Legal  Authority 

Distilled  Spirits  Tax  Revision  Act  of 
1979  (Title  VIII,  Trade  Agreements  Act 
of  1979),  P.L.  96-39,  93  Stat.  273. 

Reason  for  Including  This  Entry 

The  Department  of  the  Treasury 
thinks  this  proposed  rule  is  important 
because  it  establishes  a  new  tax  system 
for  proprietors  of  distilled  spirits  plants. 
There  will  also  be  an  annual  revenue 
loss  to  the  Treasury  in  excess  of  $100 
million  and  a  tax  savings  amounting  to 
over  $100  million  a  year  to  importers  of 
bottled  distilled  spirits. 

Statement  of  Problem 

Under  the  Internal  Revenue  Code  of 
1954,  the  Secretary  of  the  Treasury  has 
strict  control  over  liquors  for  beverage 
purposes  and  alcohol  for  industrial 
purposes,  from  the  beginning  of  the 
production  process  to  the  point  of 
removal  from  bonded  premises  (the 
portion  of  the  distilled  spirits  plant 
where  spirits  on  which  the  tax  has  not 
been  paid  or  determined  are  stored). 

The  Secretary  has  maintained  control 
through  a  rigid  system  requiring  permits, 
on-site  supervision,  and  restriction  of 
industry  operations  to  separate  premises 
or  designated  areas.  However,  in  recent 
years.  Treasury’s  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
recognized  the  need  for  modernizing  this 
system  of  control  and  has  sought 
legislative  amendments  to  make 
possible  an  all-in-bond  system  for  taxing 
and  controlling  distilled  spirits.  Under 
the  all-in-bond  system,  all  distilled 
spirits  operations  are  conducted  on  the 
bonded  premises  of  a  distilled  spirits 
plant,  and  the  tax  is  determined  after 
processing  and  bottling  is  completed  on 
the  basis  of  the  proof  (alcoholic  content) 
of  the  finished  product  when  removed 
from  bond. 

The  Distilled  Spirits  Tax  Revision  Act 
of  1979  changed  the  tax  system  to 
eliminate  disparities  in  taxation 
between  domestic  and  imported  spirits. 
Under  this  Act,  the  tax  is  based  solely 
on  the  alcoholic  content  of  the  domestic 
or  foreign  distilled  spirits  products.  The 
Act  also  gave  the  Secretary  of  the 
Treasury  authority  to  discontinue 
assignment  of  government  officers  at 
distilled  spirits  plants.  Finally,  in  order 
to  promote  increased  efficiency  of 
government  and  industry  operations,  the 
Act  permitted  many  other 


simplifications  in  the  regulation  of  the 
distilled  spirits  industry. 

On  December  11, 1979,  ATF  issued 
interim  regulations  in  Temporary 
Document  (T.D.)  ATF-62  (44  FR  71613). 
These  regulations  implemented  the 
Distilled  Spirits  Tax  Revision  Act  of 
1979,  effective  January  1, 1900. 

Alternatives  Under  Consideration 

Because  these  regulations  were 
required  to  implement  a  statute,  there 
was  no  practical  alternative  to  issuing 
them.  However,  because  these 
regulations  completely  changed  the 
ways  the  distilled  spirits  industry  was 
operated  and  regulated,  ATF  issued 
them  in  the  form  of  interim  rules  with 
provision  for  public  comment.  Based  on 
the  public  comments  received,  ATF  will 
issue  a  final  rule.  By  the  time  we  do  this, 
the  final  rule  will  have  benefited  from 
the  practical  experience  of  both  the 
industry  and  the  government  under  the 
interim  regulations. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing  of 
distilled  spirits,  including  brandy 
spirits;  importing  of  distilled  spirits; 
bonded  manufacturers  of  wine;  and 
the  Federal  government. 

Direct  benefits  accruing  to  proprietors 
of  distilled  spirits  plants  include  savings 
due  to  simplification  of  their  operational 
methods  and  required  recordkeeping. 
With  respect  to  operations,  greater 
flexibility  on  the  use  of  premises  and 
equipment  is  possible,  because  all 
operations  are  conducted  on  bonded 
premises.  In  addition,  eliminating  the 
requirement  for  government  officers  to 
supervise  directly  certain  operations  or 
to  be  present  to  allow  proprietors  access 
to  bonded  areas  allows  for  more 
efficient  scheduling  of  plant  operations. 

Under  the  new  system,  proprietors 
determine  the  amount  of  tax  due  to  the 
government,  after  processing  and 
bottling  is  completed,  on  the  basis  of  the 
proof  (alcoholic  content)  of  the  bottled 
product  when  removed  from  bond. 

Under  previous  regulations,  ATF  officers 
determined  the  tax  when  bulk  spirits 
were  withdrawn  from  bonded  premises 
to  nonbonded  processing  and  bottling 
facilities.  By  postponing  the  tax 
determination  until  removal  of  the 
finished  products,  the  new  system 
simplifies  the  records  systems  necessary 
for  proprietors  to  document  their  tax 
liability. 

Distilled  spirits  taxes  are  paid  on  the 
basis  of  semimonthly  returns.  Under  the 
previous  system,  qualified  proprietors 
could  defer  actual  payment  of  tax  for  up 
to  30  days.  The  new  law  provided  for  an 
additional  deferral  period  of  15  days, 
and  this  benefits  proprietors  of  distilled 


spirits  plants  because  it  saves  them  the 
cost  of  borrowing  money  for  this 
additional  length  of  time.  This  increased 
deferral  period  will  be  phased-in  over 
three  years. 

Wineries  are  also  directly  affected  by 
the  elimination  of  "standard  wine 
premises.”  Under  previous  law,  winery 
proprietors  could  not  manufacture  and 
bottle  wine  products  (for  example,  wine 
products  made  with  artificial  flavors) 
other  than  “standard”  wines  on  winery 
premises.  These  other  wine  products 
were  manufactured  and  bottled  at 
distilled  spirits  plants  only,  using  wines 
on  which  the  tax  was  paidr  Effective 
January  1, 1980,  winery  proprietors  may 
manufacture  and  bottle  these  wine 
products. 

These  regulations  directly  affect 
importers  of  bottled  distilled  spirits 
because  such  products  are  no  longer 
taxed  on  a  wine  gallon  basis  when 
below  proof  (i.e.,  on  the  actual  volume 
of  liquid  in  the  product  when  below  100 
degrees  proof).  Under  the  new  law  and 
regulations,  imported  bottled  distilled 
spirits  are  taxed  on  a  proof  gallon  basis 
(i.e.,  on  the  actual  degree  of  proof  in  the 
product).  As  a  result,  importers  will  pay 
a  reduced  amount  of  tax  amounting  to 
over  $100  million  a  year. 

The  government  will  realize 
manpower  savings  because  of  the 
elimination  of  on-site  supervision  of 
distilled  spirits  plants  by  ATF  officers, 
and  the  more  simplified  methods  of  tax 
collection,  records,  and  reporting 
requirements. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing  of 
distilled  spirits,  including  brandy 
spirits;  manufacturing  of  wines  and 
alcoholic  flavorings;  and  the 
Department  of  the  Treasury. 
Proprietors  of  distilled  spirits  plants 
should  generally  experience  some 
increase  in  costs  during  the  first  year  of 
the  new  system.  Training  employees, 
adopting  security  measures  to  replace 
those  that  were  formerly  provided  by 
the  government,  and  revising  internal 
control  and  recordkeeping  systems  will 
entail  a  one-time  cost. 

The  wine  industry  and  manufacturers 
of  alcoholic  flavorings  used  in  spirits 
will  probably  feel  some  effects  of  the 
new  distilled  spirits  tax  system.  While 
the  regulations  will  provide  ways  for 
wineries  and  flavoring  manufacturers  to 
continue  their  existing  relationships 
with  distilled  spirits  plants,  the  statutory 
changes  in  the  tax  system  may  lead  to 
changes  in  product  mix  or  in  the 
formulation  of  existing  products  which 
would  affect  their  sales  to  the  distilled 
spirits  industry. 
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The  government  also  will  bear 
administrative  costs  of  implementing  the 
new  system.  Specific  costs  include  those 
for  developing  the  new  regulations  and 
procedures  and  for  providing  assistance 
to  the  industry  in  converting  to  the  new 
system.  The  taxation  of  certain  distilled 
spirits  on  a  proof  gallon  basis  rather 
than  on  a  wine  gallon  basis  directly 
affects  the  government  because  there 
will  be  an  annual  revenue  loss  to  the 
Treasury  amounting  to  over  $100  million 
a  year. 

Related  Regulations  and  Actions 

Internal:  The  principal  regulations 
that  this  statutory  change  affects  are  the 
following:  Gauging  Manual  (27  CFR  Part 
13);  Distilled  Spirits  Plants  (27  CFR  Part 
19);  Distilled  Spirits  Plants  (27  CFR  Part 
201);  Wine  (27  CFR  Part  240);  Taxpaid 
Wine  Bottling  Houses  (27  CFR  Part  231); 
Liquors  and  Articles  from  Puerto  Rico 
and  the  Virgin  Islands  (27  CFR  Part  250); 
Importation  of  Distilled  Spirits,  Wine 
and  Beer  (27  CFR  Part  251);  Exportation 
of  Liquors  (27  CFR  Part  252);  Gauging 
Manual  (27  CFR  Part  186); 

Miscellaneous  Regulations  Relating  to 
Liquors  (27  CFR  Part  170);  Distribution 
and  Use  of  Denatured  Alcohol  and  Rum 
(27  CFR  Part  211);  Distribution  and  Use 
of  Tax-free  Alcohol  (27  CFR  Part  213); 
Liquor  Dealers  (27  CFR  Part  194); 
Drawback  on  Distilled  Spirits  Used  in 
Manufacturing  Nonbeverage  Products 
(27  CFR  Part  197);  and  Labeling  and 
Advertising  of  Distilled  Spirits  (27  CFR 
Part  5). 

We  have  incorporated  the  following 
regulation  projects  that  were  under 
development  into  this  general  revision: 

Alternate  Premises  between  Distilled 
Spirits  Plants  and  Bonded  Wine  Cellars 
(27  CFR  Parts  201  and  240) 

Formulas  for  Rectified  ftoducts  (27 
CFR  Parts  170,  201,  250,  and  252) 

Strip  Stamps  and  Alternative  Devices 
(NPRM  published  November  7, 1978,  43 
FR  51808,  27  CFR  Parts  194,  201,  250,  251, 
and  252) 

Export  Storage  Facilities  at  Distilled 
Spirits  Plants  (27  CFR  Part  201) 

Samples  of  Distilled  Spirits  (27  CFR 
Part  201) 

Distilled  Spirits  Meters  (27  CFR  Part 

201). 

External:  The  statutory  changes  affect 
the  regulations  that  the  U.S.  Customs 
Service  administers  (Title  19,  Code  of 
Federal  Regulations). 

Active  Government  Collaboration 

Certain  aspects  of  the  regulatory 
changes  affect  procedures  of  the  U.S. 
Customs  Service  and  the  Internal 
Revenue  Service  (IRS).  Some  distilled 
spirits  plants  currently  receive  imported 
bulk  spirits  under  an  immediate  delivery 


procedure  whereby  ATF  officers  act  as 
Customs  officers.  Elimination  of 
assignment  of  ATF  officers  would 
preclude  the  use  of  this  procedure  in  the 
future.  ATF  is  coordinating  its  plans  for 
withdrawal  of  ATF  officers  with  the  U.S. 
Customs  Service. 

The  repeal  of  the  rectification  tax  (an 
additional  tax  applicable  to  certain 
mixed  or  processed  products)  eliminated 
the  need  for  the  collection  of  the 
rectifier’s  occupational  tax  by  IRS. 

Timetable 

Public  Comment  Period — written 
comments  on  NPRM  due  on  or  before 
September  11, 1980 
Final  Rule — March  1981 
Regulatory  Analysis — ^ATF  will  not 
prepare 

Available  Documents 

ANPRM— Notice  No.  326,  44  FR  41833, 
July  18, 1979 

^blic  comments  in  response  to 
ANPRM 

NPRM— Notice  No.  329,  44  FR  71612, 
December  11, 1979 

Temporary  Rule — ^T.D.  ATF-62,  44  FR 
71613,  December  11, 1979 
Public  Law  96-39,  Trade  Agreements 
Act  of  1979 

Committee  Reports — U.  S.  Senate, 
Committee  on  Finances  (S.  1376);  U.S, 
House  of  Representatives,  Ways  and 
Means  Committee  (H.R.  4537). 

These  documents  are  available  for 
public  inspection  at  the  ATF  Reading 
Room,  Room  4408,  Federal  Building,  12th 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  during  normal 
business  hours. 

Agency  Contact 

Richard  A.  Mascolo,  Chief 
Research  and  Regulations  Branch 
Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Washington,  D.C.  20226 
(202)  566-7626 


TREAS-ATF 

Unlawful  Trade  Practices  Under  the 
Federal  Alcohol  Administration  Act  (27 
CFR  Parts  6, 8, 10,  and  11) 

Legal  Authority 

Federal  Alcohol  Administration  Act, 
27  U.S.C.  §  205. 

Reason  for  Including  This  Entry 

The  Department  of  the  Treasury 
thinks  this  rule  is  important  because  it 
liberalizes  the  permitted  marketing 
practices  of  all  manufacturers  and 
wholesalers  of  alcoholic  beverages  in 
respect  to  their  sales  to  retail  liquor 
dealers. 


Statement  of  Problem 

The  Federal  Alcohol  Administration 
(FAA)  Act  prohibits  certain  unfair  trade 
practices  within  the  alcoholic  beverage 
industry.  Among  these  practices  are 
unfair  labeling  and  advertising  of 
alcoholic  beverages,  bribery  of 
wholesale  or  retail  employees  or 
officials  by  suppliers,  creation  of  "tied- 
house”  relationships  between  suppliers 
and  retailers,  and  consignment  and 
conditional  sales  or  other  sales  which 
are  not  bona  fide  sales.  The  FAA  Act 
also  provides  for  some  exceptions  from 
these  general  prohibitions. 

The  FAA  Act  became  law  in  1935. 
Since  then,  Treasury  has  issued 
regulations  relating  to  items  or  legal 
inducements  that  a  wholesaler  or 
supplier  may  furnish  to  a  retailer. 
Treasury  has  not  issued  regulations 
concerning  other  trade  practice 
provisions  of  this  Act,  although  it  has 
enforced  these  provisions.  Since  1935, 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  has  issued  rulings  and 
industry  circulars  in  order  to  interpret 
the  provisions  of  the  FAA  Act  on 
unlawful  trade  practices.  These 
interpretative  documents  have  generally 
addressed  one  specific  problem  or  a 
circumstance  which  required 
clarification. 

ATF  has  reviewed  past  circulars, 
rulings,  and  its  present  interpretation  of 
the  unlawful  trade  practice  provisions  of 
the  FAA  Act,  Some  conclusions  of  this 
review  are: 

(1)  ATF  policy  with  respect  to  legal 
inducements  such  as  free  goods,  things 
of  value,  and  services  is  based  largely 
on  hearings  and  public  comments  during 
the  late  1930s;  for  example,  although 
inflation  has  increased  costs  many  times 
since  the  1930s,  the  maximum  costs 
permitted  for  items  supplied  by 
suppliers  to  retailers  such  as  clocks, 
signs,  or  calendars  has  remained  almost 
unchanged  in  the  regulations. 

(2)  ATF  has  never  formally  stated  all 
possible  reasons  for  the  legitimate 
return  of  alcoholic  beverages  by  a 
retailer  to  a  supplier;  confusion  exists 
among  suppliers  and  wholesalers 
whether  some  returns  are  permitted, 
such  as  returns  from  a  retailer  engaged 
in  business  only  part  of  a  year  or  returns 
from  a  retailer  of  products  for  which 
only  a  seasonal  demand  exists. 

(3)  Industry  practices  have  changed 
greatly  since  the  1930s  and  certain 
practices,  such  as  shelf  stocking  and 
rotation  of  beer  and  wine  bottles  by  a 
supplier  at  a  retailer’s  premises,  have 
become  commonplace.  However, 
regulations  have  never  recognized  these 
practices  as  legitimate. 
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(4)  Industry  members  are  seeking 
guidelines  on  permissible  activities, 
such  as  their  participation  in  activities 
sponsored  by  retail  liquor  dealer 
associations.  Because  regulations  do  not 
address  this  issue,  it  is  difficult  to 
determine  what  activities  are  recognized 
as  legitimate. 

(5)  Rules  specifying  unlawful  trade 
practices  have  never  been  compiled  in 
an  easy-to-use  reference;  instead,  many 
separate  rulings  and  circulars  exist 
covering  the  same  subject.  In  order  to 
research  the  position  of  ATF  on  a  trade 
practice,  it  may  be  necessary  to  examine 
many  rulings,  letters,  and  circulars 
dating  as  far  back  as  1936.  Moreover, 
many  of  these  documents  are  difficult 
for  the  general  public  to  find. 

As  a  result  of  this  review,  ATF  has 
decided  to  issue  regulations  clarifying 
and  implementing  all  of  the  unlawful 
trade  practice  provisions. 

.  By  issuing  these  regulations,  ATF 
wishes  to  modernize  and  update  its 
interpretation  of  the  FAA  Act  and 
liberalize  requirements  for  the  alcoholic 
beverage  industry  as  much  as  is 
consistent  with  the  intent  of  the  FAA 
Act.  ATF  will  also  allow  for  full  public 
participation  in  the  development  of  new 
rules  and  will  combine  all  outstanding 
rulings  and  circulars  into  a  single 
codified  source  of  rules  relating  to 
unlawful  trade  practices. 

Alternatives  Under  Consideration 

One  alternative  to  issuing  these 
regulations  would  be  to  issue  no  new 
regulations.  However,  by  statute,  the 
“tied-house"  prohibitions  cannot  be 
liberalized  without  the  issuance  of 
exceptions  through  regulations.  ATF 
could  also  issue  rulings  which  would 
clarify,  update,  and  consolidate 
outstanding  rulings  and  circulars.  ATF 
believes  that  new  regulations  present 
the  best  alternative  because  they  will 
clarify  all  the  trade  practice  issues 
which  have  caused  confusion  in  the 
past,  will  present  a  single,  unified  source 
of  rules  relating  to  unlawful  trade 
practices,  and  will  liberalize  existing 
requirements. 

Summary  of  Benefits 

Sectors  Affected:  Manufacturing, 
wholesale  trade  (including  bottling 
and  importing),  and  retail  trade  of 
alcoholic  beverages,  including  malt 
beverages,  wines,  brandies,  and* 
distilled  liquors;  States  which  engage 
in  wholesale  or  retail  trade  of  these 
products;  Federal  goverrunent;  and  the 
general  public. 

These  regulations  benefit  industry, 
government,  and  the  public.  The  new 
regulations,  resulting  from  re¬ 
examination  of  rules,  some  of  which  are 


over  40  years  old,  will  modernize  and 
liberalize  the  requirements.  As  a  result 
of  this  re-examination  and  of  dropping 
some  restrictions,  there  will  be  less 
Federal  government  regulation  in  some 
areas,  such  as  stocking  shelves  and  - 
rotation  of  alcoholic  beverage  bottles  by 
wholesalers  at  retailer's  premises.  ATF 
expects  that  these  regulations  will 
further  promote  competition  among 
manufacturers  and  wholesalers  of 
alcoholic  beverages  by  increasing  the 
types  of  services  which  they  may  offer 
to  retailers,  and  by  encouraging  the 
development  of  new  merchandising 
techniques  for  alcoholic  beverages.  We 
intend  these  regulations  to  protect  the 
three-tier  system  of  manufacturers, 
wholesalers,  and  retailers,  and  to 
prevent  manufacturers  and  wholesalers 
from  exercising  monopolistic  control 
over  the  retail  sale  of  alcoholic 
beverages. 

Consumers  will  benefit  from 
increased  competition  through  a  greater 
selection  of  alcoholic  beverages,  and  the 
insurance  of  fresher  products  on  retailer 
shelves.  Increased  competition  in  the 
distribution  of  alcoholic  beverages  may 
possibly  tend  toward  lower  prices. 

The  codification  and  simplification  of 
these  regulations  will  beneht  industry 
and  the  Federal  and  State  governments 
by  making  compliance  easier  with 
requirements  which  can  be  understood 
easily. 

Summary  of  Costs 

Sectors  Affected:  None. 

ATF  does  not  believe  costs  to  industry 
will  increase  by  a  noticeable  amount 
because  of  the  regulations,  and 
therefore,  there  should  not  be  an 
increase  in  retail  prices  of  alcoholic 
beverages.  Nor  does  ATF  expect  to  bear 
increased  administrative  costs  because 
of  the  new  regulations. 

Related  Regulations  and  Actions 

Internal:  We  will  incorporate  existing 
27  CFR  Parts  6  and  8  into  these 
regulations. 

External:  Regulations  on  prohibited 
trade  practices  that  were  issued  by  ATF 
under  the  FAA  Act,  and  which  relate  to 
beer  apply  only  in  States  which  have 
adopted  similar  laws  or  regulations 
regarding  trade  practices. 

Active  Government  Collaboration 

ATF  has  provided  each  State  liquor 
control  board  with  copies  of  this  NPRM 
(44  FR  45298,  August  1, 1979).  ATF 
received  State  input  during  public 
hearings,  and  from  written  comments  to 
the  ANPRM  and  NPRM. 

Timetable 

Final  Rule — June  1980 


Regulatory  Analysis — ATF  will  not 
prepare 

Available  Documents 

ANPRM— Notice  No.  315,  42  FR  27116, 
December  30, 1977 
NPRM— Notice  No.  327,  44  FR  45298. 
August  1, 1979 

Transcripts  of  five  public  hearings — 
September  and  October  1979 
"rhese  documents  may  be  inspected  at 
the  ATF  Reading  Room,  Room  4408, 
Federal  Building,  12th  &  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.,  during 
normal  business  hours. 

Agency  Contact 

Richard  A.  Mascolo,  Chief 
Research  and  Regulations  Branch 
Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Washington,  D.C.  20226 
(202)  566-7626 


TREAS-CUSTOMS  SERVICE 

Accelerated  Duty  Payment  (19  CFR 
Parts  141,142  and  144) 

Legal  Authority 

Customs  Procedural  Reform  and 
Simplification  Act  of  1978,  §  103, 19 
U.S.C.  66, 1484, 1505, 1557, 1624. 

Reason  for  Including  This  Entry 

The  Customs  Service  (Customs)  thinks 
this  project  is  important  because  it 
would  alter  existing  policy  governing  the 
deposit  of  customs  duties,  and  impose 
an  increased  economic  burden  on  a 
substantial  segment  of  the  importing 
community. 

Statement  of  Problem 

The  Department  of  the  Treasury  has 
overall  responsibility  to  maintain 
adequate  cash  to  meet  the  government’s 
expenditure  needs.  One  source  of  that 
revenue  is  the  duty  which  Customs 
collects  on  imported  merchandise.  To 
expedite  the  flow  of  funds  to  the 
government.  Customs  must  maintain 
effective  cash  management  practices.  In 
this  regard,  the  Department  has 
determined  that  Customs’  current 
practice  of  allowing  importers  a  10-day 
deferral  period  to  deposit  estimated 
duties  after  “entry”  of  imported 
merchandise,  or  immediate  release  of 
the  merchandise  before  entry  papers  are 
filed,  causes  the  government  • 
unnecessary  borrowing  and  associated 
interest  costs.  The  government’s  cash 
flow  could  be  improved  if  Customs 
collected  duties  earlier  than  it  does  now. 

We  based  this  determination  on  a 
Report  to  the  Congress  by  the 
Comptroller  General  entitled  “Import 
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Duties  and  Taxes;  Improved  Collection, 
Accounting,  and  Cash  Management 
Needed,”  dated  August  21, 1978. 

According  to  the  Report,  Customs 
collected  about  $3.9  billion  in  duties  on 
entries  during  FY  1976.  Of  these  duties, 
importers  deferred  payment  of  about 
$3.3  billion  in  estimated  duties  because 
they  used  the  immediate  delivery 
procedure.  The  Report  also  stated  that 
although  the  government  is  entitled  to 
payment  when  merchandise  is  released 
to  the  importer,  a  study  indicated  that 
importers  deferred  payment  an  average 
of  12.4  calendar  days,  ranging  as  high  as 
33  days.  Using  the  12.4  day  delay 
developed  in  the  study  and  interest 
costs  of  6.5  percent  per  year,  the  Report 
estimated  that  deferrals  delayed 
collections  which,  had  they  been 
deposited  when  the  merchandise  was 
released,  could  have  reduced 
governmental  interest  cost  by  about  $7.3 
million  in  FY  1976.  It  should  be  noted 
that  the  cost  of  the  government’s 
borrowing  money  today  is  significantly 
greater  than  6.5  percent  per  year. 

The  Customs  Procedural  Reform  and 
Simplification  Act  of  1978  (the  “Act”), 
made  significant  changes  in  the  Customs 
laws  on  the  entry  of  imported 
merchandise.  A  document  amending  the 
Customs  Regulations  (19  CFR,  Chapter  I) 
to  establish  new  procedures  needed  to 
reflect  these  changes  was  published  as 
Treasury  Decision  (T.D.)  79-221  in  the 
Federal  Register  on  August  9, 1979  (44 
FR  46794). 

One  of  the  more  significant  statutory 
changes  involved  amending  §  505(a), 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  §  1505(a)),  to  permit  the  payment 
of  estimated  duties  either  at  the  time  of 
making  entry  or  at  a  later  time,  but  not 
later  than  30  days  after  making  entry,  as 
prescribed  by  regulations. 

Although  the  amendments  made  by 
T.D.  79-221  continued  the  practice  of 
requiring  estimated  duties  to  be 
deposited  within  ten  working  days  after 
the  date  of  entry,  the  NPRM  that 
preceded  those  amendments  (43  FR 
55774,  November  29, 1978)  advised  the 
public  that  Customs  was  considering  the 
possibility  of  requiring  the  deposit  of 
estimated  duties  earlier  than  ten 
working  days  after  the  date  of  entry. 

After  further  review  of  the  matter  and 
of  the  current  need  to  improve  the  flow 
of  funds  received  as  duty  on  imported 
merchandise,  the  Treasury  Department 
and  Customs  are  considering  a  project 
to  reduce  the  ten-working-day  period  to 
a  three-working-day  period  for  the 
deposit  of  estimated  duties.  We  would 
phase  in  the  proposed  reduction,  if 
adopted,  over  a  seven-year  period,  one 
day  each  year,  beginning  January  1, 
1981,  However,  we  would  monitor  each 


yearly  reduction  closely  and  assess  the 
impact  on  Customs  and  the  importing 
community  to  determine  if  we  should 
implement  the  next  reduction  as 
scheduled.  We  would  also  consider  a 
rollback  of  a  scheduled  reduction  to  a 
longer  period  where  circumstances 
warrant. 

It  is  essential  to  understand  that 
Customs  must  maintain  the  most 
effective  cash  management  practices 
possible  to  expedite  the  flow  of  funds  to 
the  government.  Collecting  duties  earlier 
than  is  now  the  practice  will  improve 
the  government’s  cash  flow  and 
maximize  the  use  of  Customs  collections 
in  reducing  unnecessary  borrowing  and 
associated  interest  costs.  Customs 
believes  that  any  hardships  imposed  by 
the  project  can  be  mitigated 
substantially  if  that  segment  of  the 
importing  public  most  likely  to  be 
affected  by  the  change,  i.e..  Customs 
brokers  (persons  licensed  by  Customs 
and  authorized  to  act  as  agents  of 
importers  in  customs  transactions) 
adopt  more  responsible  cash 
management  practices. 

Alternatives  Under  Consideration 

As  stated  above.  Customs  is  currently 
considering  the  reduction  of  the  time  for 
deposit  of  estimated  duties  from  ten 
days  to  three  days,  spaced  over  a  period 
of  seven  years.  However,  because  we 
have  not  yet  published  an  NPRM  and 
received  public  comment,  we  are  not 
committed  to  that  specific  time  frame. 

Possible  alternatives  might  be  to 
reduce  immediately  the  time  period  to 
three  days,  or  to  some  other  period 
greater  than  three  days  but  less  than  ten 
days  after  the  time  of  entry,  instead  of 
spacing  out  the  reduction.  Other 
alternatives  might  be  to  phase  in  the 
reduction  of  the  time  period  during 
which  estimated  duties  must  be 
deposited  over  some  period  less  than 
seven  years  (e.g.,  three  years,  five 
years). 

Summary  of  BeneHts 

Sectors  Affected:  The  Federal 

government;  the  general  public;  and 

domestic  manufacturing  which 

competes  with  foreign  imports. 

If  we  adopt  this  proposal,  there  will 
be  a  savings  to  the  government,  which 
would  collect  duties  earlier  than  at 
present,  and  place  them  in  Treasury 
depositories.  This  would  spare  the 
government  the  interest  expense  of 
raising  the  equivalent  amount  of 
revenue  by  borrowing  from  the  public. 
The  government  would  save  the 
following  amount  of  interest  during  each 
of  the  1981-87  calendar  years; 


Projected 

Estimated 

Interest 

duly  col¬ 

government 

savinge 

lections  (in 

biU  and 

to  the  (Gov¬ 

current  bil¬ 

bond  inter¬ 

ernment 

lions  of 

est  rate 

(In  current 

dollars) 

(percent) 

millions  of 
dollars) 

(Calendar  year: 
1981 . 

91 

104 

30 

1982 

10.1 

10  7 

70 

1983 

11.1 

109 

11.7 

1984 

12.0 

10.3 

15  9 

1985 

13.0 

98 

20.4 

1986 

14.1 

98 

265 

1987 

16.4 

98 

342 

Customs  predicts  that  a  slight 
decrease  in  trade  may  occur  if  the  time 
in  which  estimated  duties  may  be 
deposited  is  reduced.  This  may  aid  U.S. 
balance  of  payments  and  help  sustain 
those  domestic  manufacturers  which 
compete  with  imported  products. 

Summary  of  Costs 

Sectors  Affected:  The  Federal 
government;  customhouse  brokerage 
services;  and  importers. 

The  government  may  incur  increased 
processing  costs  and  a  decrease  in  tax 
revenue  from  the  importing  community. 
The  proposal  might  result  in  errors  in 
liquidation  and  other  bottlenecks  caused 
by  the  rush  to  pay  estimated  duties  in 
less  than  ten  working  days.  Those 
negative  factors  would  necessitate 
increased  processing  costs  to  Customs 
and  decreased  tax  revenue  owing  to 
increased  tax  writeoffs  by  the  importing 
community,  which  would  incur 
additional  business  expenses. 

While  it  is  likely  that  the  proposal 
could  lead  to  some  additional  costs  to 
the  government,  the  actual  amount  of 
those  costs  cannot  be  determined 
adequately  at  this  time  without  further 
study  and  information.  In  any  case,  it  is 
conceivable  that  any  additional  costs 
incurred  by  the  government  would 
lessen  as  experience  with  the  new 
processing  approach  is  developed. 

The  proposal  will  probably  lead  to 
increased  interest-related  costs  of  well 
over  $8  million  to  the  importing 
community  in  1981.  This  figure  is 
necessarily  higher  than  the  $3  million 
benefit  to  the  government,  because 
borrowing  costs  incurred  by  brokers  will 
be  higher  than  those  of  the  government. 
The  brunt  of  the  over  $8  million  will  be 
borne  by  brokers  in  the  short  run,  and 
small  brokers  (perhaps  80  percent  or 
more  of  all  brokers)  would  be  affected 
most  of  all.  The  increased  costs 
ultimately  would  be  passed  on  to  the 
remainder  of  the  importing  community 
and  then  to  consumers. 

Brokers  currently  benefit  from  the 
“float”  they  enjoy  in  the  duty-payment 
process.  “Float”  (in  this  case)  refers  to 
the  procedure  whereby  brokers  receive 
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early  duty  payments  from  some  clients, 
and  use  those  to  cover  late  duty 
payments  on  duties  owed  by  other 
clients.  Brokers  also  benefit  from  the 
deposit  in  interest-bearing  accounts  of 
monies  received  from  clients  until  the 
date  when  the  estimated  duty  payment 
is  due. 

Implementation  of  the  proposal  would 
deprive  many  brokers  of  a  certain 
amount  of  interest  on  their  float. 
Moreover,  some  brokers  could  be  forced 
to  resort  to  additional  borrowing  in 
order  to  pay  estimated  duties  (or 
interest  due)  sooner.  Small  brokers 
would  be  at  a  greater  disadvantage  than 
large  brokers,  because  small  brokers 
generally  would  have  more  difficulty 
obtaining  credit,  and  likely  would  incur 
higher  borrowing  fees  than  large 
brokers.  Because  some  brokers  may 
tend  to  operate  on  narrow  margins,  the 
effects  of  the  proposal  on  those  brokers 
could  be  adverse,' although  (as  discussed 
below)  the  costs  involved  per  broker 
may  not  be  extremely  significant. 

There  are  approximately  1,000 
licensed  brokers  in  the  United  States, 
employing  a  total  of  10,000  to  12,000 
people.  Many  of  those  brokers  are  also 
freight  forwarders  who  transport 
merchandise  for  importers,  and  whose 
brokerage  activities  often  account  for  40 
percent  or  less  of  a  firm’s  business.  If  a 
form  of  accelerated  duty  payment  is 
adopted  by  Customs,  this  latter  group  of 
large  brokers  stands  to  lose  relatively 
less  than  small  brokers  whose  entire 
livelihood  is  based  on  the  brokerage 
business  alone. 

The  over  $8  million  in  interest  and 
borrowing  cost  to  brokers  in  1981,  which 
we  estimate  to  occur  if  we  adopt  the 
proposal,  translates  into  an  $8,000  cost 
per  broker  if  each  of  the  1,000  brokers 
shared  equally  in  the  cost.  The  actual 
cost  would  vary  widely  according  to  the 
broker’s  size  and  the  duty  rates  on  the 
type  of  merchandise  handled.  It  could  be 
difficult  for  brokers  to  pass  on  the 
increased  costs  to  their  clients  in  the 
short  run  because  of  contractual  reasons 
as  well  as  competitive  reasons. 

In  addition  to  interest  and  borrowing 
losses  to  brokers,  the  proposal  could 
increase  the  cost  of  processing  for  many 
brokers. 

Importers  generally  will  not  be  as 
adversely  affected  by  the  proposal  as 
brokers  would  be  (at  least  not  in  the 
short  run).  Importers,  especially  large 
importers,  temporarily  would  be  well 
insulated  from  any  adverse  effects, 
although  in  time  much  of  the  increased 
costs  would  be  passed  on  to  importers 
by  brokers.  However,  some  smaller 
importers  who  rely  on  brokers  to  finance 
their  imports  could  be  affected 
adversely  in  the  short  run. 


The  impact  of  the  proposal  on  U.S. 
foreign  trade  probably  will  be  negligible, 
despite  the  fact  that  the  importing 
community  (especially  brokers)  has 
indicated  that  the  proposal  would  cause 
trade  bottlenecks,  distribution  delays, 
and  the  disruption  of  normal  trade 
patterns,  ultimately  resulting  in  a 
decrease  in  trade.  While  a  decrease  in 
trade  may  occur.  Customs  believes  that 
the  decrease  would  be  very  small,  even 
if  the  importing  community  were  to 
incur  significant  costs  owing  to  the 
proposal.  Even  if  the  entire  sum 
(proposal  costs)  were  passed  on  to 
import  costs,  the  total  decrease  in  U.S. 
imports  still  would  be  only  a  negligible 
portion  (0.06  percent)  of  the  $295  billion 
in  U.S.  imports  projected  for  1981. 

In  addition,  even  if  the  increased  costs 
of  the  proposal  incurred  by  the 
importing  community  were  completely 
passed  on  to  consumers  over  a  period  of 
time,  it  is  unlikely  that  the  effect  on 
either  consumers  or  the  genera!  inflation 
rate  would  be  significant. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Work  Plan  80-3 — spring  1980 
Draft  Regulatory  Analysis — spring 
1980 

NPRM — summer  1980 
Public  Comment  Period — 60  days 
following  publication  of  NPRM 
Final  Rule/Treasury  Decision  (T.D.) — 
fall  1980 

Final  Rule  Effective — 30  days 
following  publication 

Available  Documents 

NPRM — 43  FR  55774,  November  29. 
1978 

Treasury  Decision  (T.D.)  79-221,  44  FR 
46794,  August  9. 1979 
Work  Plan  80-3 
Report  to  the  Congress  by  the 
Comptroller  General,  ‘‘Import  Duties 
and  Taxes;  Improved  Collection, 
Accounting,  and  Cash  Management 
Needed,"  dated  August  21, 1978. 

Copies  of  these  documents  may  be 
reviewed  at  the  Customs  Service 
Headquarters,  1301  Constitution 
Avenue.  N.W..  Washington,  D.C.  20229, 
Room  2426.  during  normal  business 
hours. 

Agency  Contact 

Benjamin  H.  Mahoney,  Attorney 
Entry  Procedures  and  Penalties 
Division 

U.S.  Customs  Service,  Room  2413 
1301  Constitution  Avenue.  N.W. 


Washington,  D.C.  20229 
(202)  560-8453 

TREAS— CUSTOMS 

Civil  Aircraft  Regulations  (19  CFR 
Parts  6, 10) 

Legal  Authority 

Trade  Agreements  Act  of  1979,  §  601, 

19  U.S.C.  §§  66,1624. 

Reasons  for  Including  This  Entry 

The  Customs  Service  (Customs) 
believes  this  rule  is  important  because, 
by  eliminating  duty  on  civil  aircraft  and 
parts  for  civil  aircraft,  it  implements  the 
Civil  Aircraft  Agreement  of  the 
Multilateral  Trade  Negotiations  (MTN). 
The  amended  regulation  will  mitigate 
the  effect  of  government  support  of  the 
aircraft  industry  in  the  trade  of  civil 
aircraft  and  parts  for  civil  aircraft. 

Statement  of  Problem 

Unless  specifically  exempted,  all 
merchandise  imported  into  the  United 
States  is  subject  to  a  customs  duty.  One 
of  the  major  responsibilities  of  Customs 
is  to  assess  and  collect  duties  when  due. 
and  to  process  all  imported 
merchandise. 

In  some  instances,  the  President  and 
the  Congress  determine  that  it  would  be 
in  the  national' interest  to  reduce  or 
eliminate  duty  on  particular 
merchandise.  In  this  regard,  as  part  of 
the  MTN  conducted  with  many  of  the 
nations  engaged  in  international  trade, 
the  United  States  signed  the  Agreement 
on  Civil  Aircraft.  This  Agreement,  which 
was  incorporated  into  U.S.  law  as  Title 
VI  of  the  ’Trade  Agreements  Act  of  1979 
(the  "Act"),  provides  for  the  duty-free 
trade  in  civil  aircraft  and  parts  for  civil 
aircraft. 

To  implement  the  statutory  provisions 
of  Title  VI  of  the  Act,  Customs  is 
proposing  to  amend  its  regulations  as 
they  relate  to  (1)  the  importation  of  civil 
aircraft  and  parts  for  civil  aircraft,  and 
(2)  foreign  repairs  to  and  foreign 
purchases  of  repair  parts  and  materials 
for  U.S.-registered  civil  aircraft.  The 
regulations  which  we  will  develop  will 
enable  us  to  administer  the  provisions  of 
the  Agreement. 

In  the  area  of  tariffs,  the  Agreement 
eliminates,  as  of  January  1. 1980,  duties 
on  the  following: 

(a)  all  civil  aircraft; 

(b)  all  civil  aircraft  engines  and  their 
parts  and  components; 

(c)  all  other  parts,  components,  and 
subassemblies  of  civil  aircraft;  and 

(d)  all  ground-flight  simulators 
(machines  used  for  training  on  the 
ground  which  duplicate  flight 
conditions),  and  their  parts  and 
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components  whether  used  as  original  or 
replacement  equipment  in  the 
manufacture,  repair,  maintenance, 
rebuilding,  modification,  or  conversion 
of  civil  aircraft. 

“Civil  aircraft”  are  defined  in  Title  VI 
of  the  Act  to  mean  all  aircraft  other  than 
those  purchased  for  use  by  the 
Department  of  Defense  and  the  Coast 
Guard. 

Under  the  Act,  parts,  components,  and 
subassemblies  of  civil  aircraft  qualify 
for  duty-free  entry  if  they  (1)  are  for  use 
in  civil  aircraft,  and  (2]  are  classified  for 
Customs  purposes  under  one  of  the 
specific  Tariff  Schedules  of  the  United 
States  (19  U.S.C.  1202)  headings  listed  in 
Title  VI  of  the  Act. 

To  be  admitted  free  of  duty,  parts, 
components,  and  subassemblies  must  be 
“Certified  for  Use  in  Civil  Aircraft”  by 
the  Federal  Aviation  Administration 
(FAA)  or  an  FAA-recognized 
airworthiness  authority  in  the  country  of 
exportation. 

In  addition,  duties  on  foreign  repairs 
to  and  foreign  purchases  of  repair  parts 
and  materials  for  U.S.-registered  civil 
aircraft,  previously  assessed  under 
§  466,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1466),  and  §§  6.7  (d)  and  (e). 
Customs  Regulations  (19  CFR  6.7  (d)  and 
(e)),  are  eliminated. 

Alternatives  Under  Consideration 

Customs  cannot  consider  specific 
alternatives  to  the  proposal  because  it 
must  implement  the  provisions  of  the 
Agreement  and  the  Act  providing  for  the 
duty-free  entry  of  civil  aircraft  and 
aircraft  parts. 

Summary  of  BeneHts 

Sectors  Affected:  Domestic  and 
foreign  manufacturing,  repair  services, 
wholesale  trade  (particularly 
importing),  and  retail  trade  of  civil 
aircraft  and  parts  for  civil  aircraft;  the 
general  public;  and  purchasers  of  civil 
aircraft  and  parts  for  civil  aircraft. 
This  Agreement  and  implementing 
regulations  will  indirectly  benefit  all 
nations  with  a  civil  aircraft  industry, 
whether  it  be  a  civil  aircraft 
manufacturer,  air  carrier,  or  civil  aircraft 
maintenance  industry,  by  providing  for 
the  free  flow  between  countries  that  are 
signatories  to  the  Agreement  on  civil 
aircraft  and  parts  for  civil  aircraft. 

Foreign  repairs  to,  and  foreign 
purchase  of  repair  parts  and  materials 
for  U.S.-registered  civil  aircraft  which 
were  previously  dutiable,  are  duty  free 
under  the  Act  and  Customs’  proposed 
implementing  regulations.  This  will 
eliminate  a  trade  barrier  to  foreign 
repairs  to  and  foreign  purchases  of 
repair  parts  and  materials  for  U.S.- 
registered  civil  aircraft.  Elimination  of 


the  duty  will  also  benefit  purchasers  of 
foreign  civil  aircraft  and  purchasers  of 
spare  or  replacement  parts  for  those 
aircraft  through  a  reduction  in  the 
purchase  price  because  of  elimination  of 
duties. 

Summary  of  Costs 
Sectors  Affected:  Customs. 

While  we  have  not  prepared  an 
analysis  of  the  costs,  we  believe  that 
they  would  be  negligible. 

Related  Regulations  and  Actions 

Internal:  Customs  has  appointed  an 
MTN  Coordinator  to  oversee 
implementation  of  the  Act,  including  the 
proposed  regulations  relating  to  civil 
aircraft.  We  have  held  meetings  at  the 
Customs  Service  headquarters  with 
representatives  of  the  aircraft  industry 
and  others  who  were  involved  in  the 
MTN  negotiations  on  this  Agreement. 
External:  None. 

Active  Government  Collaboration 

The  proposal  has  been  coordinated 
with  representatives  of  the  Office  of  the 
Special  Trade  Representative,  the 
Departments  of  State,  Commerce, 
Agriculture,  and  Treasury;  the 
International  Trade  Commission;  and 
the  Federal  Aviation  Administration. 

Timetable 

Regulatory  Analysis — none 
Final  Rule — Summer  1980 
Final  Rule  Effective — 30  days 
following  publication  of  Final  Rule 

Available  Documents 
Work  Plan  79-30 

NPRM— 45  FR  1633,  January  8, 1980 
Public  Comments  on  NPRM 
Copies  of  these  documents  may  be 
reviewed  at  the  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20229, 
Room  2426,  during  normal  business 
hours. 

Agency  Contact 

Benjamin  H.  Mahoney,  Attorney 
Entry  Procedures  and  Penalties 
Division 

U.S.  Customs  Service,  Room  2414 
1301  Constitution  Avenue,  N.W. 
Washington,  D.C.  20229 
(202)  566-5765 

TREAS— CUSTOMS 

Imports  of  Petroleum  and  Petroleum 
Products  (19  CFR  Parts  4, 144, 151, 
and  159) 

Legal  Authority 

Trade  Agreements  Act  of  1979, 19 
U.S.C.  §§  66, 1202  (Gen.  Hdnotes  11, 12, 


Tariff  Schedules  of  the  United  States), 
1624. 

Reason  for  Including  This  Entry 

The  Customs  Service  (“Customs”) 
believes  the  proposed  amendments  are 
important  because  they  will  ensure 
proper  control  of  imported  petroleum 
and  petroleum  products,  and  uniform, 
complete,  and  reliable  statistics  relating 
to  the  importation  of  these  products.  In 
view  of  the  need  to  maintain  a 
continued  oversight  function  in  this 
area.  Customs  believes  these  measures 
would  be  in  the  national  interest. 

Statement  of  Problem 

In  addition  to  its  responsibility  for 
assessing  and  collecting  customs  duties, 
processing  passengers  and  cargo, 
intercepting  and  seizing  contraband,  and 
enforcing  the  laws  and  regulations  of 
other  government  agencies  relating  to 
international  trade.  Customs  collects 
import  and  export  data  which  is 
compiled  as  international  trade 
statistics  by  the  Department  of 
Commerce.  In  light  of  the  present  energy 
situation,  the  Commissioner  of  Customs 
established  a  Customs  Petroleum 
Imports  Task  Force  to  survey  operations 
at  selected  Customs  field  locations  and 
formulate  proposals  to  ensure  that  each 
Customs  district  (1)  was  collecting 
reliable  data  relating  to  the  importation 
of  petroleum  and  petroleum  products, 
and  (2)  was  observing  proper  controls  in 
measuring  these  imports. 

Survey  teams  conducted  studies  from 
July  2  to  20, 1979,  in  the  ten  locations 
through  which  most  petroleum  and 
petroleum  products  imported  into  the 
United  States  enter.  The  teams  “.  .  . 
found  that,  in  general,  the  Customs 
Service  was  providing  proper  controls 
and  reporting  reliable  statistics.” 
However,  it  was  also  discovered  that 
“.  .  .  there  were  isolated  instances  of 
insufficient  controls  and  that  the 
Customs  Service  was  lacking  in 
standardized  national  procedures  and 
guidelines  for  various  aspects  of 
imported  petroleum.” 

On  the  basis  of  the  Task  Force 
recommendations.  Customs  proposed  to 
amend  various  parts  of  the  existing 
Customs  Regulations  (19  CFR  Chapter  I) 
to  establish  standardized  guidelines  and 
procedures  for  monitoring  imports  of 
petroleum  and  petroleum  products. 
Significant  changes  would; 

(1)  establish  standardized  procedures 
to  be  followed  by  Customs  districts 
throughout  the  country  in  collecting 
statistics  regarding  imports  of  petroleum 
and  petroleum  products; 

(2)  provide  for  increased  supervision 
of  procedures  used  in  gauging  imported 
petroleum,  including  additional  controls 


37046 


Federal  Register  /  Vol.  45,  No.  106  /  Friday.  May  3a  1980  /  U.S.  Regulatory  Council 


on  the  use  of  public  gaugers  (private 
concerns  which  measure,  weigh,  or 
gauge  commodities):  and 

(3)  tighten  the  reporting  requirements 
imposed  by  Customs  upon  carriers  and 
importers. 

If  Customs  does  not  implement  the 
proposed  amendments  in  accordance 
with  the  Task  Force  recommendations, 
control  procedures  for  measuring 
imports  of  petroleum  and  petroleum 
products  throughout  the  United  States 
may  continue  to  lack  uniformity.  The 
lack  of  uniformity  could  prevent 
Customs  from  collecting  accurate 
statistics  regarding  the  quantity,  quality, 
and  origin  of  imported  petroleum  and 
petroleum  products.  Accurate  statistics 
are  necessary  for  the  effective 
enforcement  of  recent  Presidential 
directives  pertaining  to  petroleum  and 
petroleum  product  imports. 

Alternatives  Under  Consideration 

By  an  NPRM  published  in  the  Federal 
Register,  Customs  invited  interested 
persons  to  submit  comments  regarding 
the  proposed  amendments  by  December 
7, 1979.  At  the  request  of  an  industry 
trade  association,  the  period  of  time  for 
the  submission  of  comments  was 
extended  until  December  14, 1979. 

Following  requests  from  certain 
commentors  for  further  discussion  of  the 
proposals  before  implementation  of  a 
final  rule.  Customs  held  an  open 
conference  on  January  8, 1980,  to  discuss 
and  clarify  the  issues  raised  in  the 
comments.  At  the  conference,  specific 
proposals  were  discussed,  the  Customs 
position  on  each  was  explained,  and 
areas  of  misunderstanding  were 
clarified. 

In  response  to  suggestions  made  at  the 
conference  and  contained  in  the  written 
comments.  Customs  is  considering 
modifications  to  the  proposed 
amendments  which  include:  (1)  changing 
certain  discrepancy  reporting 
requirements:  (2)  revising  the  methods  of 
control  which  will  be  employed  in 
measuring  imports  of  petroleum  and 
petroleum  products:  and  (3)  clarifying 
how  the  measurement  figures  will  be 
used  in  compiling  statistics.  Because 
numerous  modifications  are  being 
considered  and  no  decision  has  been 
made  regarding  which  proposals  will  be 
changed,  a  detailed  analysis  of  the 
changes  cannot  be  included  in  this 
document,  but  will  appear  in  the  final 
rule. 

Summary  of  Benefits 

Sectors  Affected:  The  Federal 

Government:  and  the  general  public. 

Implementation  of  the  proposed 
amendments  will: 


1.  aid  in  the  effective  enforcement  of 
Presidential  directives  pertaining  to 
petroleum  and  petroleum  product 
imports:  and 

2.  provide  standardized  guidelines  for 
Customs  to  check  measurement 
information  furnished  by  importers  and 
carriers. 

We  anticipate  that  the  application  of 
these  guidelines  will  ensure  the 
continued  collection  of  accurate  I 
statistics  concerning  the  quantity  of 
petroleum  and  petroleum  products 
imported  into  the  United  States. 
Information  derived  from  these  statistics 
will  enable  energy  planners  to  monitor 
present  use  and  plan  for  future  needs. 
Also,  the  application  of  these  guidelines 
will  provide  additional  quantity  control 
for  importers  and  carriers. 

Summary  of  Costs 

Sectors  Affected:  Importing  of 
petroleum  and  petroleum  products: 
and  foreign  production,  refining,  and 
wholesale  trade  of  imported 
petroleum  and  petroleum  products. 
These  changes  will  not  have  a 
disproportionate  effect  on  any  one 
geographical  area,  and  will  have  a 
negligible  impact  on  the  general  public, 
and  all  concerned  sectors. 

At  the  present  time,  there  is  no 
specific  estimate  of  the  cost  of 
implementing  the  proposed 
amendments.  However,  Customs  does 
not  believe  that  the  amendments  will 
impose  substantial  additional 
requirements  or  costs  on  those  affected. 

Related  Regulations  and  Actions 

Internal:  Report  of  Customs  Petroleum 
Imports  Task  Force. 

External:  None. 

Active  Government  Collaboration 

The  proposed  amendments  were 
prepared  by  personnel  from  Customs 
and  the  Treasury  Department.  The 
Customs  Petroleum  Imports  Task  Force 
consulted  with  the  Departments  of 
Commerce,  Energy,  and  Transportation, 
and  the  National  Bureau  of  Standards, 
in  formulating  its  report. 

Timetable 

Final  Rule — Summer  1980 
Regulatory  Analysis — none 

Available  Documents 

NPRM — 44  Fit  64434,  November  7, 
1979 

Extension  of  comment  period — 44  FR 
66835,  November  21, 1979 

Notice  of  conference — 44  FR  75685, 
December  21, 1979 
Treasury  Department  press  release 
announcing  conference — December  21. 
1979  ^ 


Copies  of  these  documents  and 
comments  are  available  for  review  at 
Customs  Service  Headquarters.  1301 
Constitution  Avenue,  N.W.,  Room  2426. 
Washington.  D.C..  during  normal 
business  hours. 

Agency  Contact 

Alice  M.  Rigdon,  Operations  Officer 

Cargo  Processing  Division 

U.S.  Customs  Service 

Room  4409, 1301  Constitution  Avenue, 

N.W.  Washington,  D.C.  20229 

(202)  56&-0151 

TREAS— CUSTOMS 

Valuation  of  Imported  Merchandise  for 
Customs  Purposes  (19  CFR  Part  152} 

Legal  Authority 

Trade  Agreements  Act  of  1979, 19 
U.S.C.  §§  66. 1624. 

Reasons  for  Including  This  Entry 

The  Customs  Service  (“Customs”) 
thinks  this  proposal  is  important 
because  it  changes  the  methods  used  for 
determining  the  customs  value  of  all 
merchandise  imported  into  the  United 
States. 

Statement  of  Problem 

The  purpose  of  customs  valuation  is  to 
establish  the  value  of  imported 
merchandise  in  order  for  Customs  and 
foreign  customs  services  to  assess  duties 
levied  on  an  ad  valorem  (percentage  of 
value)  basis.  Such  values  are  also  used, 
with  appropriate  adjustment,  for 
reporting  the  value  of  imports.  The 
method  of  valuation  which  a  country 
applies  can  be  as  important  as  the  tariff 
rate  itself,  in  determining  the  actual 
amount  of  duty  charged.  The  customs 
valuation  can  be  used  to  impede  or 
promote  importation  of  merchandise. 

The  Tokyo  Round  of  the  Multilateral 
Trade  Negotiations  (MTN)  was  the 
seventh  round  of  negotiations  held 
under  the  General  Agreement  on  Tariffs 
and  Trade  (GATT)  since  1948.  The  six 
previous  rounds  were  concerned 
primarily  with  tariff  reductions. 

Many  countries  have  criticized  the 
U.S.  customs  valuation  system,  which 
has  nine  different  methods  of 
determining  value,  as  being  a  major  U.S. 
nontariff  barrier  to  trade.  Therefore,- a 
principal  objective  of  these  countries  in 
the  Tokyo  Round  was  to  obtain  changes 
in  the  U.S.  customs  valuation  system. 

The  customs  valuation  systems  of 
several  of  the  countries  engaged  in  trade 
with  the  United  States  also  have 
controversial  and  protective  features.  A 
major  objective  of  the  United  States  in 
the  negotiations  was  the  elimination  of 
the  arbitrary  and  protective  features 
from  foreign  customs  valuation  systems. 
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It  was  against  this  background  that  a 
new  set  of  international  rules  was 
developed  in  the  Tokyo  Round  to 
eliminate  or  reduce  these  features  from 
customs  valuation  as  nontariff  barriers 
to  trade. 

The  Trade  Agreements  Act  of  1979, 
incorporates  into  U.S.  law  the  trade 
agreements  negotiated  by  the  United 
States  in  the  Tokyo  Round  and 
transmitted  to  the  Congress  by  the 
President  on  June  19, 1979. 

Title  II  of  the  Act,  “Customs 
Valuation,”  implements  the  Agreement 
on  Implementation  of  Article  VII  of  the 
GATT  relating  to  customs  valuation. 

Title  II  makes  significant  changes  in  the 
laws  administered  by  Customs  relating 
to  the  valuation  of  all  imported 
merchandise.  Therefore,  it  is  necessary 
to  amend  the  Customs  Regulations  (19 
CFR  Chapter  I),  to  implement  and 
administer  the  provisions  of  Title  II. 

The  Act  repeals  §  402a,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  §  1402),  and 
amends  §  402  of  the  Tariff  Act  (19  U.S.C. 
§  1401a)  to  establish  a  new  and  different 
concept  of  valuation  comprised  of  a 
primary  and  four  secondary  methods. 
These  five  methods  are  arranged  in 
hierarchical  fashion,  in  order  of 
precedence  for  use:  transaction  value, 
transaction  value  of  identical 
merchandise,  transaction  value  of 
similar  merchandise,  deductive  value, 
and  computed  value.  If  none  of  the  five 
bases  can  be  used,  then  Customs  will 
determine  a  value  derived  from  one  of 
these  bases,  reasonably  adjusted. 

A  general  explanation  of  these  terms 
follows.  Transaction  value  is  the  price 
actually  paid  or  payable  for  the 
imported  merchandise  when  sold  for 
exportation  to  the  United  States. 
Transaction  value  of  identical 
merchandise  is  the  previously  accepted 
transaction  value  of  imported 
merchandise  identical  to  that  being 
appraised,  sold  for  export  to  the  United 
States,  and  exported  at  or  about  the 
same  time  as  the  merchandise  being 
appraised.  Transaction  value  of  similar 
merchandise  is  the  previously  accepted 
transaction  value  of  imported 
merchandise  similar  to  that  being 
appraised,  sold  for  export  to  the  United 
States,  and  exported  at  or  about  the 
same  time  as  the  merchandise  being 
appraised. 

Deductive  value  is  the  resale  price  in 
the  United  States  of  the  imported 
merchandise,  with  deductions  for 
certain  items.  These  items  are 
commissions  or  profit  and  general 
expenses,  transportation,  and  insurance 
costs,  customs  duties,  and  other  Federal 
taxes,  and,  if  appropriate,  the  value  of 
further  processing. 


Computed  value  is  the  sum  of  (a) 
materials,  fabrication,  and  other 
processing  used  in  producing  the 
imported  merchandise;  (b)  proflt  and 
general  expenses;  (c)  any  assist,  if  not 
included  in  (a)  and  (bj;  and  (d)  packing 
costs. 

Customs  must  amend  Part  152, 

Customs  Regulations  (19  CFR  Part  152), 
to  reflect  the  new  methods  of  value 
established  by  the  Act.  We  will  place 
the  proposed  regulations  in  a  new 
subpart  to  existing  Part  152. 

Alternatives  Under  Consideration 

Because  Customs  must  propose 
regulations  to  implement  those 
provisions  of  the  Act  which  change  the 
bases  for  determining  the  valuation  of 
all  merchandise  imported  into  the 
United  States,  there  are  no  alternatives. 

Summary  of  Benefits 

Sectors  Affected:  U.S.  import  and 
export  trade;  customhouse  brokerage 
services;  the  general  public;  and 
Customs. 

The  proposed  regulations  provide 
guidelines,  definitions,  interpretations, 
and  examples  to  enable  all  sectors  of 
the  importing  community  to  understand 
and  use  the  new  valuation  law.  All 
importers  and  customhouse  brokers  will 
be  affected  by  the  proposed  regulations 
to  some  degree  regardless  of  whether 
they  import  for  business  or  personal  use. 
The  degree  to  which  they  are  affected 
will  vary  according  to  the  merchandise 
imported. 

The  Statement  of  Administrative 
Action,  approved  as  part  of  the 
legislative  history  to  the  Act,  indicates 
that  the  Agreement  on  Implementation 
of  Article  VII  of  the  GATT  serves  the 
interests  of  the  United  States  commerce 
in  the  following  ways: 

1.  Provides  an  agreed  interpretation  of 
current  GATT  rules  on  customs 
valuation.  This  should  result  in  greater 
international  uniformity  in  customs 
valuation  practices  and  reduce  the 
potential  for  dispute. 

2.  Bases  customs  values,  to  the 
greatest  extent  possible,  on  transaction 
values.  This  should  lead  to  greater 
predictability  and  certainty  in  the 
determination  of  customs  values  both  in 
the  United  States  and  abroad,  thus 
benefiting  both  U.S.  importers  and 
exporters. 

3.  Eliminates  the  protective  features  of 
current  foreign  customs  valuation 
systems,  including  arbitrariness  in 
valuation  methods,  and  fictitious  values. 
This  should  serve  to  make  the  customs 
valuation  process  abroad  trade  neutral; 
that  is,  the  level  of  protection  in  foreign 
markets  facing  U.S.  exports  will  not  be 


provided  by  the  valuation  process  but 
will  be  confined  to  the  tariff  rate. 

4.  Places  increased  obligations  on 
foreign  customs  services  regarding  the 
transparency  and  propriety  of  their 
actions  in  customs  valuation  matters, 
thereby  safeguarding  U.S.  exporters 
from  abuse. 

5.  Increases  the  opportunities  for  U.S. 
exporters  to  appeal  improper  customs 
valuation  decisions  both  at  the  national 
and  international  levels. 

6.  Simplifies  the  current  U.S.  valuation 
system  without  reducing  the  protection 
of  U.S.  industries  afforded  by  certain 
features  of  the  current  U.S.  system. 

7.  Increases  the  ease  of  administration 
of  U.S.  valuation  laws  and  clarifies 
certain  controversial  areas  of  those 
laws.  This  should  result  in  streamlined 
customs  valuation  procedures,  in 
reduced  administrative  costs,  and  in 
fewer  disagreements  between  U.S. 
importers  and  Customs. 

Summary  of  Costs 
Sectors  Affected:  None. 

The  Statement  of  Administrative 
Action  states  that  adoption  of  a 
transaction  value-based  system  of 
customs  valuation,  as  provided  in  the 
Agreement,  will  not  have  a  significant 
overall  impact  on  the  amount  of  customs 
duties  collected  in  the  United  States. 
Products  for  which  there  might  have 
been  significant  impact,  such  as  those 
currently  subject  to  the  American 
Selling  Wee  method  of  customs 
valuation,  will  have  new  tarifl'  rates 
apply  to  them  to  ensure  that  U.S. 
industries  producing  those  products 
receive  protection  substantially 
equivalent  to  what  they  currently 
receive  from  present  rates  of  duty 
applied  on  customs  values  determined 
under  present  U.S.  law. 

The  legislative  history  of  the  Act  also 
states  that  the  paperwork  and 
recordkeeping  requirements  the 
regulations  may  impose  are  not 
anticipated  to  be  different  in  any 
significant  or  substantial  way  from 
those  under  existing  law. 

The  legislative  history  further  states 
that  there  would  be  no  new  budget 
authority  or  any  new  or  increased  tax 
expenditures  or  new  budget  authority 
providing  financial  assistance  to  State 
and  local  governments. 

Related  Regulations  and  Actions 

Internal:  Customs  has  appointed  an 
MTN  Coordinator  to  oversee 
implementation  of  the  Act,  including  the 
proposed  regulations  relating  to 
Customs  valuation.  Customs  has  held 
meetings  with  representatives  of  the 
importing  community  throughout  the 
United  States  to  explain  the  new 
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methods  of  determining  value  for 
customs  purposes.  In  addition,  we  have 
prepared  a  pamphlet,  "Customs 
Valuation,"  and  distributed  it 
throughout  the  importing  community. 
External:  None. 

Active  Government  Collaboration 

The  proposed  regulations  were 
coordinated  with  and  reviewed  by  an 
interagency  task  force  made  up  of 
representatives  of  the  Office  of  the 
Special  Trade  Representative:  the 
Departments  of  .State,  Commerce,  and 
Treasury:  and  the  International  Trade 
Commission. 

Timetable 

Public  Comment  Period — Written 
comments  on  the  NPRM  may  be 
submitted  through  May  30, 1980 
Comments  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  and  Research  Division, 
U.S.  Customs  Service,  1301 
Constitution  Avenue,  N.W.,  Room 
2426,  Washington,  D.C.  20229. 

Final  Rule — summer  or  fall  1980 — the 
effective  date  of  the  regulations  will 
be  the  date  of  publication  of  the 
Treasury  Decision  in  the  Federal 
Register 

Regulatory  Analysis — none 
Available  Documents 

Trade  Agreements  Act  of  1979,  Pub.  L. 
96-39,  93  Stat.  144. 

Trade  Agreements  Act  of  1979, 
Statement  of  Administrative  Action 
House  Document  No.  96-153,  Part  II 
(96th  Congress,  1st  Session) 

House  Report  on  H.R.  4537,  House 
Report  No.  96-317  (96th  Congress,  1st 
Session) 

Senate  Report  on  H.R.  4537,  Senate 
Report  No.  96-249  (96th  Congress,  Ist 
Session). 

NPRM— 45  FR  20912,  March  31, 1980 
Customs  Valuation,  March  1980 
Copies  of  these  documents  and 
comments  received  may  be  reviewed  at 
the  Customs  Service  Headquarters,  1301 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20229,  Room  2426,  during  normal 
business  hours. 

Agency  Contact 

Thomas  Lobred,  Attorney 
Classification  and  Value  Division 
U.S.  Customs  Service.  Room  2216 
1301  Constitution  Avenue,  N.W. 
Washington,  D.C.  20229 
(202)  566-8181 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Property  Resources  Service 

National  Defense  Stockpile  Acquisition 
Regulations  (41  CFR  Part  5C) 

Legal  Authority 

Strategic  and  Critical  Materials 
Stockpiling  Act,  50  U.S.C.  §  98  et  seq. 

Reason  for  Including  This  Entry 

This  regulation  will  be  of  interest  to 
industries  concerned  with  commodities 
maintained  in  the  national  defense  « 
stockpile  because  the  government  is  a 
significant  buyer  of  these  commodities. 

Statement  of  Problem 

Under  the  Strategic  and  Critical 
Materials  Stockpiling  Act,  the  Federal 
Property  Resources  Service  (FPRS)  is 
responsible  for  the  acquisition  and 
disposal  of  materials  for  the  National 
Defense  Stockpile.  The  Stockpile 
contains  a  supply  of  93  commodities 
such  as  tungsten,  tin,  and  industrial 
diamonds,  which  would  have  strategic 
or  critical  importance  in  the  event  of 
war  or  other  national  emergency.  The 
stockpile  has  a  current  market  value  of 
$14  billion,  and  more  than  a  hundred 
acquisition  transactions  are  planned 
each  year  with  a  total  value  of  as  much 
as  $500  million. 

Section  6(b)  of  the  Act  provides  that 
“acquisition  of  strategic  and  critical 
materials  under  this  Act  shall  be  in 
accordance  with  established  Federal 
procurement  practices."  At  this  time 
there  is  no  regulation  which  describes 
the  practices  and  procedures  which 
FPRS  uses  in  making  acquisitions  for  the 
stockpile.  The  proposed  regulation  is 
intended  to  describe  FPRS  practices  in  a 
publicly  available  form.  These  practices 
often  reflect  both  commercial 
procedures  which  are  unique  to  certain 
commodities,  and  the  consideration 
FPRS  gives  to  avoiding  market 
,  disruption  and  preventing  avoidable 
loss  to  the  government. 

Alternatives  Under  Consideration 

We  have  considered  issuing  no 
regulation,  amending  other  procurement 
regulations  to  cover  stockpile 
acquisitions,  and  issuing  a  separate 
regulation.  If  we  do  not  issue  a 
regulation,  the  public  will  be  left  without 
a  formal  description  of  our  practices  and 
procedures  for  stockpile  acquisitions. 
Amendment  of  other  procurement 
regulations  would  introduce  into  them  a 
large  body  of  information  which 
pertains  only  to  stockpile  transactions. 
For  this  reason,  we  believe  that  a 
separate  regulation  is  preferable,  and 


can  better  describe  FPRS  practices  in 
acquiring  stockpile  commodities. 

Summary  of  Benefits 

Sectors  Affected:  Domestic  and 
foreign  industries  which  supply,  trade, 
and  use  the  basic  industrial  raw 
materials  of  the  economy  of  the 
United  States:  and  users  of  these  raw 
materials. 

The  proposed  regulation  will  increase 
public  knowledge  of  FPRS’s  stockpile 
acquisition  practices.  This  knowledge 
should  help  other  buyers,  traders,  and 
users  of  affected  commodities  to  deal 
with  FPRS  and  to  plan  their 
transactions. 

Summary  of  Costs 
Sectors  Affected:  None. 

The  proposed  regulation  does  not 
impose  direct  or  indirect  costs  on  the  . 
government  or  any  sector  of  the 
economy  because  it  will  not  require 
changes  in  existing  practices. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 

The  Federal  Emergency  Management 
Agency  coordinates  National  Defense 
Stockpile  program  activity,  developing 
stockpile  goals  and  setting  overall 
annual  disposal  and  acquisition  plans  in 
coordination  with  the  Departments  of 
Defense,  Interior,  State,  Commerce,  and 
Treasury:  the  Central  Intelligence 
Agency:  GSA:  and  the  Office  of 
Management  and  Budget.  GSA  has  sole 
control  over  actual  stockpile 
transactions. 

Timetable 

Final  Rule — late  1980 
Regulatory  Analysis — not  required 

Available  Documents 
None 

Agency  Contact 

R.  A.  Cornell.  Assistant  Commissioner 
for  Stockpile  Transactions 
Federal  Property  Resources  Service 
Crystal  Square — Building  5 
Washington,  D.C.  20406 
(202) 557-0982 


GSA-FPRS 

National  Defense  Stockpile  Disposal 
Regulations  (41  CFR  Part  101-14*) 

Legal  Authority 

Strategic  and  Critical  Materials 
Stockpiling  Act,  50  U.S.C.  |  98  et  seq. 

Reason  for  Including  This  Entry 

This  regulation  will  be  of  interest  to 
industries  concerned  with  commodities 
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maintained  in  the  national  defense 
stockpile  because  the  government  is  a 
.significant  buyer  of  these  commodities. 

Statement  of  Problem 

Under  the  Strategic  and  Critical 
Materials  Stockpiling  Act,  the  Federal 
Property  Resources  Service  (FPRS)  is 
responsible  for  the  acquisition  and 
disposal  of  materials  for  the  National 
Defense  Stockpile.  The  stockpile 
contains  a  supply  of  93  commodities 
such  as  tungsten,  tin,  and  industrial 
diamonds,  which  would  have  strategic 
or  critical  importance  in  the  event  of 
war  or  other  national  emergency.  The 
stockpile  has  a  current  market  value  of 
$14  billion,  and  more  than  a  hundred 
disposal  transactions  are  planned  each 
year  with  a  total  value  of  as  much  as 
$500  million. 

Section  6(b)  of  the  Act  provides  that 
“disposal  of  materials  from  the  stockpile 
shall  be  made  by  formal  advertising  or 
competitive  negotiation  procedures.” 

The  purpose  of  advertising  a  sale,  when 
appropriate,  and  of  competitive 
negotiations,  is  to  involve  the  largest 
practical  number  of  bidders,  and 
thereby  to  obtain  the  most  favorable 
offer.  At  this  time  there  is  no  regulation 
which  describes  the  practices  and 
procedures  which  FPRS  uses  in 
disposing  of  materials  from  the 
stockpile.  The  proposed  regulation  is 
intended  to  describe  FPRS’s  practices  in 
a  publicly  available  form.  These 
practices  often  reflect  both  commercial 
procedures  which  are  unique  to  certain 
commodities  and  the  consideration 
FPRS  gives  to  avoiding  market 
disruption  and  preventing  avoidable 
loss  to  the  government. 

Alternatives  Under  Consideration 

We  have  considered  issuing  no 
regulation,  amending  other  disposal 
regulations  to  cover  stockpile  disposals, 
and  issuing  a  separate  regulation.  If  we 
do  not  issue  a  regulation,  the  public  will 
be  left  without  a  formal  description  of 
our  practices  and  procedures  for 
disposal  of  stockpile  materials. 
Amendment  of  other  disposal 
regulations  would  introduce  into  them  a 
large  body  of  information  which 
pertains  only  to  stockpile  transactions. 
For  this  reason,  we  believe  that  a 
separate  regulation  is  preferable,  and 
can  better  describe  FPRS  practices  in 
disposing  of  stockpile  commodities. 

Summary  of  BeneHts 

Sectors  Affected:  Domestic  and 

foreign  industries  which  supply,  trade, 

and  use  the  basic  industrial  raw 

materials  of  the  economy  of  the 

United  States;  and  users  of  these  raw 

materials. 


The  proposed  regulation  will  increase 
public  knowledge  of  FPRS  stockpile- 
disposal  practices.  This  knowledge 
should  help  other  buyers,  traders,  and 
users  of  affected  commodities  to  deal 
with  FPRS  and  to  plan  their 
transactions. 

Summary  of  Costs 

Sectors  Affected:  None. 

The  proposed  regulation  does  not 
impose  direct  or  indirect  costs  on  the 
government  or  any  sector  of  the 
economy  because  it  will  not  require 
changes  in  existing  practices. 

Related  Regulations  and  Actions 

None 

Active  Government  Collaboration 

The  Federal  Emergency  Management 
Agency  coordinates  National  Defense 
Stockpile  programs  activity,  developing 
stockpile  goals  and  setting  overall 
annual  disposal  and  acquisition  plans  in 
coordination  with  the  Departments  of 
Defense,  Interior,  State,  Commerce,  and 
Treasury;  the  Central  Intelligence 
Agency;  GSA;  and  the  Office  of 
Management  and  Budget.  GSA  has  sole 
control  over  actual  stockpile 
transactions. 

Timetable 

Final  Rule — late  1980 
Regulatory  Analysis— not  required 

Available  Documents 
None 

Agency  Contact 

R.  A.  Cornell,  Assistant  Commissioner 
for  Stockpile  Transactions 
Federal  Property  Resources  Service 
Crystal  Square — Building  5 
Washington,  D.C.  20406 
(202)  557-0982 


SMALL  BUSINESS  ADMINISTRATION 

Revision  to  Method  of  Estabiishing 
Size  Standards  and  Definitions  of 
Smaii  Business  (13  CFR  Part  121) 

Legal  Authority 

The  Small  Business  Act,  15  U.S.C. 

§§  632,  634 

Reason  for  Including  This  Entry 

The  Small  Business  Administration 
(SBA)  thinks  that  this  rule  is  important 
because  it  will  define  the  term  “small 
business”  and  thus  clarify  what 
businesses  are  eligible  for  SBA 
programs. 


Statement  of  Problem 

SBA  is  charged  by  the  Small  Business 
Act  of  1953  and  the  Small  Business 
Investment  Act  of  1958  to  administer  a 
wide  variety  of  programs  designed  to 
benefit  the  small  business  community  of 
the  United  States.  These  programs 
include  financial  business  assistance, 
such  as  direct  loans,  loan  guarantees, 
and  surety  bond  guarantees; 
management  and  technical  assistance, 
such  as  direct  consultation;  and 
provision  of  opportunities  to  contract 
with  the  Federal  government  to  provide 
it  goods  and  services.  Eligibility  for 
these  programs  is  based  on,  among  other 
things,  the  size  of  the  applicant.  SBA 
must  define  the  term  “small  business”  in 
a  manner  which  is  equitable  to  all 
concerns  seeking  the  agency’s 
assistance.  Hence,  size  standards  are 
necessary,  and  we  have  set  them  to 
cover  each  of  the  industries  specified  in 
the  Standard  Industrial  Code.  We  urge 
other  Federal  agencies  to  use  these 
standards  as  well,  and  many  do.  in  their 
contracting  and  financial  assistance 
programs. 

The  promulgation  of  size  standards  is 
a  difficult  chore  because  the  concept  of 
size  is  by  nature  a  relative  one.  The 
Small  Business  Act  precludes  SBA  from 
rendering  assistance  to  firms  which  are 
dominant  in  their  industries.  However, 
one’s  conception  of  the  size  of  a  firm  can 
be  based  on  a  number  of  other  factors 
including  number  of  employees,  sales 
per  particular  time  period,  and 
competitive  position  within  an  industry 
or  geographic  area.  It  may  also  be 
appropriate  to  define  “small” 
differently,  depending  on  the  SBA 
program  involved. 

In  the  past,  size  standards  have  varied 
from  SBA  program  to  program  and  were 
often  set  to  suit  the  preferences  of  SBA’s 
program  offices  or  other  procuring 
agencies  within  the  Federal  government. 
However,  many  of  these  standards 
attracted  considerable  criticism  from  the 
public  because  they  were  factually 
unsubstantiated,  inconsistent,  and 
confusing,  and  not  tied  sufficiently  to 
expressed  SBA  policy.  Both  the  House 
and  Senate  Small  Business  Committees 
have  made  frequent  inquiries  concerning 
SBA’s  size-standard  setting  procedures, 
and  the  General  Accounting  Office 
prepared  two  reports  in  1978  and  1979 
which  were  somewhat  critical  of  the 
process  as  it  concerned  SBA’s 
procurement  and  timber  set-aside 
programs. 

All  of  this  led  SBA  Administrator  A. 
Vernon  Weaver  to  pledge  in 
congressional  testimony  that  SBA  w  auld 
develop  new  size  standards  where 
justified. 
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SBA  thinks  that  this  revision  of  these 
size  standards  rules  is  important 
because  it  will  update  and  improve  the 
logic,  methodology,  and  mode  of 
presentation  related  to  the  size 
standards.  It  will  simplify  understanding 
of  SBA  programs  for  the  small  business 
community,  reduce  complexity  in  the 
administration  of  SBA's  programs,  and 
improve  the  targeting  of  SBA’s 
resources. 

Alternatives  Under  Consideration 

The  possible  alternatives  under 
consideration  are: 

SBA  can  use  a  combination  of  factors 
to  determine  a  firm’s  size  for  the 
purposes  of  these  proposed  rules,  such 
as  sales,  number  of  employees,  and 
gross  assets.  The  advantage  of  this 
system  is  that  it  allows  for  review  of  a 
firm  from  a  number  of  different 
viewpoints.  The  disadvantage  is  that  it 
can  confuse  the  small  business 
community  and  the  public  at  large 
because  it  will  require  comparisons  of 
the  operative  factors  within  various 
industries  which  cannot  be  easily  made 
and  which  will  make  uniformity,  to  the 
extent  that  it  is  desirable,  an 
impossibility.  Furthermore,  SBA  has 
found  that  size  standards  measured  in 
dollars,  such  as  in  sales  or  gross  assets, 
are  not  a  true  measure  since  inflation 
can  affect  different  products  or  assets 
differently,  and  distort  any  attempt  to 
compare  their  prices. 

SBA  can  use  a  single  factor,  such  as 
number  of  employees,  to  determine  a 
firm’s  size.  Such  a  standard  will  be 
easier  for  SBA  to  administer,  but  might 
be  inequitable.  However,  SBA  feels  that 
using  employment  as  opposed  to  sales 
or  assets  will  provide  greater  stability 
for  SBA  and  its  clients,  because  it  will 
remove  distortions  generated  by 
inflation  and  will  reduce  the  need  for 
frequent  future  adjustments  merely  to 
reflect  inflation. 

SBA  can  use  the  same  size  standard 
in  administering  each  of  its  programs. 
This  will  promote  uniformity  in  SBA 
decisionmaking  and  ease  of 
administration  for  SBA  and  applicants, 
but  it  also  inevitably  will  lead  to 
strident,  unyielding  decisions. 

SBA  can  use  individual  size  standards 
for  each  of  its  programs,  which  may 
mean  several  different  standards  would 
apply  to  one  company.  This  will  lead  to 
a  more  flexible  decisionmaking  process, 
but  will  also  promote  confusion  and 
difficulty  in  administration,  because  a 
given  company  might  be  eligible  for  one 
SBA  program  and  not  another  based  on 
this  system. 

Currently.  SBA  bases  its  size 
standards  on  a  combination  of  factors 
and  uses  different  standards  for  each  of 


its  programs.  We  are  proposing  to  use 
the  firm’s  number  of  employees  as  the 
exclusive  measure  of  size,  and  to 
develop  a  single  standard  to  cover  all  of 
our  programs  by  this  proposed  revision. 

Summary  of  Benefits 

Sectors  Affected:  All  Businesses,  and 
SBA. 

These  regulations  will  affect  all  U.S. 
businesses  because  we  will  use  them  to 
determine  which  businesses  are  eligible 
for  SBA  assistance  and  which  are  not. 
Our  program  will  classify  all  sectors 
covered  by  the  Standard  Industrial 
Classifications. 

As  a  result  of  this  proposal,  SBA 
expects  that  95  percent  of  all  American 
firms  will  be  considered  small  for  the 
purpose  of  eligibility  for  SBA  assistance. 
Of  course,  the  other  eligibility 
requirements  of  each  of  SBA’s  programs 
would  still  apply  to  an  applicant  in  a 
given  situation. 

Summary  of  Costs 
Sectors  Affected:  None. 

SBA  expects  no  costs  as  this  rule  by 
itself  would  impose  no  burdens. 

Related  Regulations  and  Actions 

Internal:  In  order  to  be  eligible  for  any 
SBA  business  assistance,  SBA  must 
determine  the  firm  is  “small."  Therefore, 
these  regulations  will,  of  necessity, 
affect  the  application  of  all  of  the 
agency’s  business  assistance 
regulations,  including  13  CFR  §§  106, 

107, 115, 118, 119, 120, 122, 124, 125, 128, 
129, 130,  and  131. 

External:  These  regulations  will  affect 
any  Federal  regulations  which 
contemplate  governmental  assistance  to, 
or  contracting  with,  small  business,  if 
those  regulations  incorporate  by 
reference  SBA’s  definitions  of  small 
business.  Use  of  SBA’s  size  standards  Is 
left  to  the  discretion  of  each 
governmental  agency. 

Active  Government  Collaboration 

In  establishing  its  size  standards,  SBA 
has  relied  upon  information  developed 
by  the  Department  of  Commerce  and 
Internal  Revenue  Service.  SBA 
contemplates  the  receipt  of  comments 
and  suggestions  from  other  Federal  and 
State  agencies  on  its  proposed  rules 
during  the  comment  period  thereon. 

Timetable 

Public  Comment  Period — March  10- 
June  6, 1980 

Public  Hearings — May  8-June  5, 1980, 
as  indicated  at  45  FR  23704 
NPRM — August  5, 1980 
Final  Rule — October  5. 1980 
Regulatory  Analysis — in  preparation 


Available  Documents 

ANPRM— 45  FR  15442-15453,  March 
10, 1980;  amended  ANPRM — 45  FR 
23704,  April  8, 1980 

Agency  Contact 

Kaleel  C.  Skeirik,  Chief 
Size  Standards  Division  Small 
Business  Administration 
1441  L  Street,  N.W.,  Room  500 
Washington,  D.C.  20416 
(202)  653-6373 


FEDERAL  TRADE  COMMISSION 

The  entries  for  credit  practices  and 
mobile  homes  describe  rulemaking 
proceedings  that  are  currently  in  ' 
progress.  The  views  expressed  in  these 
entries  are  those  of  the  rulemaking  staff, 
based  upon  information  now  available. 
These  views  should  not  be  regarded  as  a 
final  staff  position,  nor  should  they  be 
attributed  to  the  Commission  itself, 
which  will  address  the  issues  presented 
after  it  reviews  the  entries  record. 

The  entries  for  Blue  Shield,  real  estate 
and  eyeglasses  describe  investigations 
that  might  lead  to  rulemaking 
proceedings.  The  views  expressed  here 
are  those  of  the  investigative  staff, 
based  upon  information  now  available. 
These  views  should  not  be  regarded  as  a 
final  staff  position,  nor  should  they  be 
attributed  to  the  Commission  itself, 
which  will  consider  whether  a 
rulemaking  proceeding  should  be 
undertaken  after  it  reviews  the  results  of 
the  investigation  and  comments  in 
response  to  advanced  notices  of 
proposed  rulemakings. 

The  entries  for  the  standards  and 
certification  and  the  children’s 
advertising  rulemaking  proceedings 
which  were  included  in  the  Calendar  of 
Federal  Regulations  published  in 
November  1979  are  not  included  in  this 
edition.  Descriptions  of  those  two 
proceedings  may  be  found  in  Volume  44 
of  the  Federal  Register  at  pages  68331- 
36,  published  on  November  28, 1979. 
Although  these  proceedings  are 
currently  pending,  they  would  be 
affected  by  authorization  legislation 
which  may  become  law  in  the  near 
future. 

As  of  May  1, 1980,  provisions  of 
legislation  agreed  to  by  the  House  and 
Senate  conferees,  if  enacted  into  law, 
would  affect  the  proceedings  as  follows: 
The  Federal  Trade  Commission’s 
authority  to  issue  the  standards  and 
certification  rule  with  respect  to  “unfair 
or  deceptive  active  acts  or  practices” 
under  Section  18  of  the  FTC  Act  would 
be  removed.  The  bill  would  leave 
unaffected  whatever  authority  the  FTC 


Federal  Register  /  Vol.  4^,  No.  106  /v, Friday,  May  30,  1980  /  U.S.  Regulatory  Council 


37051 


might  have  under  any  other  provision  of 
the  ACt  to  issue  a  rule  with  respect  to 
“unfair  methods  of  competition.”  The 
pending  legislation  would  suspend  the 
children's  advertising  proceeding  until 
the  FTC  voted  to  publish  the  text  of  a 
proposed  rule.  Additionally,  any  further 
action  in  the  proceeding  could  be  based 
only  upon  acts  or  practices  which  are 
“deceptive.” 

Amendment  to  Eyeglasses  Rule  and 
Eyeglasses  II  (16  C.F.R.  Part  456) 

Legal  Authority 

Federal  Trade  Commission  Act,  §§  5 
&18, 15  U.S.C.  §§  45  &  57(a). 

Reason  for  Including  This  Entry 

The  staff  of  the  Federal  Trade 
Commission  (FTC)  believes  this 
investigation  is  important  because  it  is 
exploring  ways  to  reduce  the  prices  of 
eye  care  services  and  products,  and 
increase  consumer  access  to  vision  care. 
We  will  design  any  Commission 
rulemaking  in  this  area  to  ensure  that 
the  quality  of  vision  care  is  maintained 
to  protect  public  health  and  safety. 

Statement  of  Problem 

The  staff  of  the  FTC’s  Bureau  of 
Consumer  Protection  has  identified  a 
number  of  categories  of  Stale  laws 
which  may  hjave  the  effect  of  decreasing 
consumer  access  to  vision  care  services, 
increasing  the  cost  of  those  services, 
and  impeding  the  growth  of  alternative 
“nontraditional”  delivery  systems.  The 
Commission’s  interest  in  assessing  the 
effect  of  these  restrictions  stems  from  its 
earlier  eyeglasses  investigation,  which 
culminated  in  a  new  Federal  regulation 
requiring  the  release  of  eyeglasses 
prescriptions  following  an  eye 
examination.  In  that  investigation  the 
Commission’s  staff  found  that  there  are 
a  number  of  additional  business  practice 
restrictions  which  may  significantly 
harm  consumers  by  maintaining  higher 
prices  and  limiting  the  availability  and 
accessibility  of  vision  care  products  and 
services.  Little  evidence,  other  than 
anecdotal  experiences,  supported  the 
assertions  by  proponents  of  these 
restrictions  that  they  are  necessary  to 
protect  the  public  health  and  safety. 

One  category  of  restriction  prohibits 
the  commercial  or  high-volume  practice 
of  optometry  and  opticianry.  For 
example,  many  States  prevent 
optometrists  from  working  for  opticians. 
In  addition,  many  States  prohibit 
opticians  and  optometrists  from  working 
for  nonprofessional  corporations  of 
department  stores,  or  from  locating  in 
high-traffic  commercial  locations,  such 
as  shopping  centers.  Many  States  also 
ban  the  use  of  trade  names  by 


practitioners,  or  place  restrictions  on  the 
number  of  branch  offices  they  may 
operate. 

The  effect  of  these  laws  may  be  to 
prevent  individual  practitioners  from 
locating  in  areas,  such  as  shopping 
centers,  where  the  potential  for 
developing  high-volume  operations 
exists.  They  may  also  limit  the  ability  of 
opticians,  optical  chains,  and 
department  stores  to  compete  with 
optometrists.  Furthermore,  they  may 
hinder  the  growth  of  optical  chains  and 
other  high-volume  businesses  which, 
because  of  economies  of  scale,  may  be 
able  to  charge  lower  prices  than  smaller 
entities. 

Preliminary  evidence  indicates  that 
these  restrictions  may  tend  to  raise 
consumer  prices.  Branching  and  location 
restrictions  may  also  restrict  consumer 
accessibility  to  vision  care,  especially 
affecting  the  elderly  and  other  less 
mobile  members  of  society.  Both  higher 
prices  and  decreased  accessibility  may 
mean  that  some  consumers  receive  no 
care  at  all  or  obtain  vision  care  less 
frequently  than  they  otherwise  would. 

The  second  category  of  State  laws 
which  the  FTC  staff  has  examined  tends 
to  have  the  effect  of  limiting  the 
consumer’s  ability  to  comparison  shop 
for  eyeglasses  or  contact  lenses.  This 
limitation  results  from  State  laws  which 
prohibit  opticians  from  (1)  duplicating  a 
new  eyeglass  lens  from  an  existing  lens, 
and  (2)  fitting  contact  lenses.  These 
restrictions,  operating  in  conjunction 
with  industry  practice  whereby 
consumers  are  rarely  given  a  copy  of 
their  prescriptions  following  the  initial 
sale  of  eyeglasses  or  a  contact  lens 
fitting,  may  lessen  competition  and 
cause  inflated  prices. 

Approximately  twelve  States  prohibit 
opticians  from  duplicating  a  new 
eyeglass  lens  from  an  existing  lens.  One 
of  the  justifications  advanced  in  support 
of  such  prohibitions  is  that  opticians 
may  not  be  able  to  duplicate  accurately 
eyeglasses  from  an  existing  pair. 
However,  even  in  States  where 
duplication  is  prohibited,  an  optician  is 
permitted  to  make  new  eyeglass  lenses 
from  a  valid  prescription.  Thus,  if  the 
consumer  had  been  provided  with  a 
copy  of  his  or  her  prescription  following 
the  initial  sale  of  eyeglasses  (i.e.,  a  “re- 
release”  procedure),  he  or  she  could  use 
that  prescription  to  purchase  new 
eyeglass  lenses  from  any  optician  and 
all  problems  in  the  duplication  process 
would  be  avoided. 

A  possible  concern  with  such  a  “re- 
release”  procedure  is  that  the  consumer 
will  thereby  be  able  to  bypass  regular 
eye  examinations.  However,  staff  is 
unaware  of  any  State  which  presently 
requires  an  additional  eye  examination 


before  the  purchase  of  new  eyeglasses, 
if  the  seller  already  possesses  a  valid 
prescription  for  the  consumer.  Thus, 
even  in  States  where  duplication  is 
proscribed,  a  consumer  can  purchase 
additional  eyeglasses  from  his  or  her 
initial  seller  and  avoid  the  cost  of 
further  eye  examinations. 

Certain  States  also  prohibit  opticians 
from  fitting  contact  lenses.  The 
justification  offered  for  these 
restrictions  is  that  opticians  may  not  be 
adequately  trained  to  perform  this 
function.  The  staff  is  currently  exploring 
alternatives,  described  below,  which 
may  increase  consumers’  options  for 
purchasing  contact  lenses  without  in 
any  way  expanding  the  classes  of 
providers  who  currently  are  permitted  to 
fit  lenses.  Preliminary  data  suggest  that 
such  alternatives  should  lower  the  cost 
of  the  lenses. 

The  staff  believes  that  if  no  action  is 
taken  in  these  areas,  restrictions  which 
may  not  be  necessary  to  protect  the 
public  health  and  safety  and  which 
harm  consumers  by  being 
anticompetitive  may  continue  to  exist. 

Alternatives  Under  Consideration 

Various  options  are  available  to  the 
Commission  including  an  amendment  to 
its  Eyeglasses  Rule,  the  promulgation  of 
another  trade  regulation  rule,  a  formal 
complaint  against  parties  alleged  to 
have  engaged  in  unfair  acts  or  practices, 
legislative  recommendations  to 
Congress  or  to  the  States  (including 
development  of  model  State  laws),  a 
public  report  setting  forth  the  findings  of 
the  staff,  or  no  action. 

The  FTC  staff  intends  to  recommend 
an  ANPRM  be  issued  bythe  Commission 
proposing  an  amendment  to  the 
Eyeglasses  Rule  (on  “re-release”  issues) 
and  new  trade  regulation  provisions 
concerning  commercial  practice.  The 
purpose  will  be  to  examine  the  issues 
raised  by  the  staffs  investigation, 
further  evaluate  the  facts  which  have 
been  developed,  and  explore  all  possible 
remedies  for  any  consumer  injury  which 
is  found  to  exist. 

An  amendment  to  the  Eyeglasses  Rule 
could  take  a  variety  of  forms.  For 
example,  such  an  amendment  could 
impose  a  “re-release”  procedure  which 
would  require  a  seller  of  lenses  to  return 
the  eyeglasses  prescription  (or  a 
duplicate)  to  the  consumer  after  the 
prescription  has  been  filled  or  refilled. 
This  would  enable  the  consumer  to 
purchase  duplicate  or  replacement 
eyeglasses  from  the  provider  of  his  or 
her  choice,  and  it  would  not  require  an 
additional  eye  examination.  Such  an 
approach  would  also  eliminate  concern 
over  the  accuracy  of  the  duplication 
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process,  since  new  lenses  would  be 
produced  from  the  prescription. 

A  proposed  amendment  could  also 
require  the  release  of  complete  contact 
lens  specifications  after  the  initial  fitting 
so  that  consumers  could  purchase 
additional  lenses  from  other  qualified 
providers.  This  alternative  would  permit 
consumers  to  purchase  additional 
contact  lenses  from  other  than  their 
original  seller  without  in  any  way 
expanding  the  class  of  providers  who 
currently  are  permitted  to  fit  lenses. 

A  proposed  trade  regulation  rule 
could  address  limitations  on  commercial 
practice  by  eliminating  certain  legal 
restraints.  For  example,  the  Commission 
could  remove  restrictions  on  branch 
offices,  employment,  and  trade  names. 

Other  alternatives  available  to  the 
Commission  include  a  p'roposal  for 
model  State  legislation  in  lieu  of  any 
proposal  for  a  trade  regulation  rule,  or 
promulgation  of  a  trade  regulation  rule 
together  with  proposed  model  State 
laws  designed  to  implement  such  a  rule. 
For  example,  the  Commission  could 
promulgate  a  rule  removing  certain  State 
restrictions  on  the  commercial  practice 
of  optometry  and,  at  the  same  time, 
recommend  model  State  legislation 
designed  to  control  any  abuses  which 
could  accompany  such  a  change. 

Summary  of  Benefits 

Sectors  Affected:  The  retail 
ophthalmic  industry,  and  primarily 
three  groups  within  that  industry: 
ophthalmologists,  optometrists,  and 
opticians;  and  consumers  of 
eyeglasses  and  contact  lenses. 

The  Commission’s  staff  estimates  that 
the  removal  of  commercial  practice 
restraints  should  benefit  consumers  by 
reducing  vision  care  costs  and  making 
vision  care  more  accessible.  In  this 
regard,  the  Commission's  Bureau  of 
Economics  (BE)  has  conducted  a  study 
which  compared  prices  charged  for  eye 
examinations  and  eyeglasses  in  cities 
where  commercial  optometry  exists  and 
in  cities  where  it  is  restricted.  The  data 
suggest  that  (1)  prices  are  significantly 
lower  in  cities  where  commercial 
practice  and  advertising  are  not 
restricted:  (2)  commercial  optometrists 
charged  lower  prices  than 
noncommercial  optometrists;  and  (3) 
noncommercial  providers  who  operated 
in  markets  where  commercial  practice 
was  permitted  charged  less  than  those 
noncommercial  providers  working  in 
markets  where  commercial  practice  was 
proscribed. 

The  BE  study  also  found  that  the 
average  optometrist  charged  $72  for  an 
eye  examination  and  eyeglasses  in 
markets  where  commercial  practice  was 
permitted  as  opposed  to  $94  in 


restrictive  cities.  Given  the  substantial 
size  of  this  industry  i.e.,  consumers 
annually  spend  approximately  $2.7 
billion  for  ophthalmic  goods  and  an 
additional  $1  billion  for  eye 
examinations — there  may  be 
considerable  savings  to  consumers  if 
commercial  practice  restrictions  are 
eliminated  or  reduced. 

The  lifting  of  commercial  practice 
restraints  is  also  likely  to  facilitate  the 
growth  of  commercial  chains  or  volume 
practices  because  practitioners  would 
be  able  to  locate  in  high-traffic 
commercial  areas,  have  branch  offices, 
and  be  employed  by  lay  individuals  and 
firms.  Such  firms  could  compete  with 
other  traditional  dispensers  of  optical 
goods,  and  the  effect  of  the  competition 
should  lower  consumer  prices.  In 
addition,  the  changes  are  likely  to 
provide  consumers  with  a  wider  choice 
of  providers  and  greater  accessibility  to 
vision  care. 

If  the  Commission  adopts  a 
requirement  that  the  person  who  fills  an 
eyeglasses  prescription  must  return  the 
prescription  (or  a  duplicate),  consumers 
will  be  able  to  have  their  prescriptions 
refilled  by  sellers  of  their  choice, 
without  necessarily  obtaining  another 
eye  examination.  Such  a  “release" 
requirement  would  enable  consumers  to 
engage  in  comparison  shopping  for 
replacement  lenses  (thereby  increasing 
competition  which  should  lead  to  lower 
prices)  and  it  could  also  save  them  the 
added  expense  of  obtaining  an 
additional  eye  examination.  Recent  data 
place  the  average  cost  of  an 
examination  at  approximately  $25;  thus, 
the  savings  which  may  result  from 
foregoing  this  added  (and  not  always 
necessary)  expense  could  be 
considerable. 

If  the  Commission  adopts  a  provision 
which  requires  original  contact  lens 
fitters  to  release  complete  contact  lens 
specifications  after  the  initial  fitting, 
consumers  would  be  able  to  engage  in 
comparison  shopping  for  replacement 
lenses.  The  market  for  replacement 
lenses  appears  to  be  substantial: 
preliminary  data  indicate  that  contact 
lens  wearers  purchase,  on  the  average, 
one  new  lens  per  year.  Furthermore,  the 
data  suggest  that  there  may  be  wide 
price  dispersion  for  replacement  lenses. 

Summary  of  Costs 

Sectors  Affected:  The  retail  opthalmic 

industry,  and  primarily  three  groups 

within  that  industry:  opthalmologists, 

optometrists,  and  opticians. 

One  cost  associated  with  removal  of 
present  commercial  restrictions  may 
involve  the  issue  of  quality  of  care. 
While  removal  of  these  restrictions  may 
lower  consumer  prices,  it  is  necessary  to 


determine  whether  their  removal  would 
involve  any  decrease  in  the  quality  of 
care  received  by  the  public.  Before  any 
final  action  is  taken,  the  Commission 
must  determine  what,  if  any,  effect  there 
will  be  if  such  restrictions  are  removed. 

Results  from  the  Bureau  of  Economics 
study  indicate  that  commercial 
optometrists  derived  the  correct 
prescription  and  produced  accurate 
eyeglasses  no  less  frequently  than 
noncommercial  optometrists.  Moreover, 
the  incidence  of  prescribing  of 
unnecessary  eyeglasses  was  not  found 
to  be  more  prevalent  among  commercial 
optometrists  than  among  noncommercial 
optometrists.  On  the  other  hand,  the 
data  also  indicate  that  examinations 
given  by  commercial  optometrists  were 
less  thorough  than  the  examinations 
given  by  noncommercial  providers 
insofar  as  the  number  of  procedures  or 
tests  performed  during  the 
examinations.  (The  study  did  not 
measure  whether  the  practitioners 
performed  the  procedures  correctly.) 
Based  on  the  evidence  to  date,  however, 
the  Commission’s  staff  does  not  believe 
that  elimination  of  the  restrictions  on 
commercial  practices  under 
investigation  will  have  a  detrimental 
effect  on  the  quality  of  care. 

It  is  not  yet  known  exactly  what  costs 
would  be  associated  with  a  requirement 
that  a  seller  must  return  an  eyeglass 
prescription  (or  a  duplicate)  to  the 
purchaser,  or  a  requirement  that  the 
original  contact  lens  fitters  must  release 
complete  contact  lens  specifications  (or 
a  duplicate)  to  their  customers  following 
the  fitting  process. 

In  assessing  the  costs  of  this  proposed 
action,  it  should  be  clearly  understood 
that  this  proposal  is  essentially 
deregulatory,  not  regulatory.  That  is,  the 
investigation  seeks  to  eliminate 
regulation  which  may  not  be  in  the 
public  interest,  with  a  return  to  the  free 
market  as  the  alternative.  As  a 
consequence,  the  income  of  some 
providers  of  eye  services  may  be 
reduced.  However,  this  revenue  loss 
may  be  partially  offset  by  the  increased 
volume  of  sales  resulting  from  the 
reduction  in  consumer  prices. 

Compliance  costs  would  depend  on 
what  action,  if  any,  the  Commission 
takes.  For  example,  if  the  Commission 
promulgates  a  rule  which  imposes  a 
requirement  that  when  an  eyeglass 
prescription  is  filled  the  seller  return  it 
(or  a  duplicate)  to  the  patient,  the 
compliance  cost  is  minimal.  If  the  rule 
requires  ophthalmologists  and 
optometrists  to  release  complete  contact 
lens  specifications  following  the  initial 
contact  lens  fitting  so  that  consumers 
can  obtain  replacement  contact  lenses 
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from  a  fitter  of  their  choice,  the 
compliance  cost  is,  again,  minimal. 

If  the  Commission  removes 
commercial  practice  restraints  and 
recommends  model  State  legislation  to 
control  any  abuses  in  the  marketing  of 
vision  care  which  might  accompany 
such  a  change,  States  might  impose 
certain  examination  requirements.  If  so, 
the  States  would  have  to  monitor 
compliance  with  those  requirements. 
Furthermore,  such  examination 
requirements  could  result  in  .some 
amount  of  price  increases  by 
commercial  providers. 

Active  Government  Collaboration 
None  reported. 

Related  Regulations  and  Actions 

Interna!:  The  Advertising  of 
Ophthalmic  Goods  and  Services  Trade 
Regulation  Rule  {16  CFR  Part  456). 

External:  Various  State  laws  which 
restrict  commercial  vision  care  practices 
and  the  ability  of  opticians  to  fit  contact 
lenses  and  duplicate  lenses  without  a 
prescription. 

Timetable 

The  Commission  staff  will  recommend 
the  issuance  of  an  amendment  to  the 
Eyeglasses  Rule  and  a  proposed  trade 
regulation  rule.  The  following  estimated 
date  is  applicable: 

Advanced  Notice  of  Proposed  trade 
regulation  rule  and 
Amendment — summer/fall  1980 

Available  Documents 

‘‘Staff  Report  on  the  Advertising  of 
Ophthalmic  Goods  and  Services  and 
Proposed  Trade  Regulation  Rule  (16  CFR 
Part  456),"  dated  May  1977;  ‘‘A 
Comparison  of  a  Random  Sample  of 
Eyeglasses,”  prepared  by  Resource 
Planning  Corporation  for  the  Federal 
Trade  Commission,  dated  July  2, 1979; 
‘‘Advertising  and  Commercialism  in  the 
Profession:  The  Case  of  Optometry,” 
prepared  by  the  FFC’s  Bureau  of 
Economics,  dated 

All  are  available  from  Room  281. 
Federal  Trade  Commission. 

Washington,  D.C.  20580. 

Agency  Contact 

Christine  Latsey,  Attorney 
Federal  Trade  Commission,  Room  283 
Washington,  D.C.  20580 
(202) 523-3432. 


FTC 

Medical  Participation  in  Control  of 
Certain  Open-Panel  Medical 
Prepayment  Plans  <16  CFR  Ch.  1) 

Legal  Authority 

Federal  Trade  Commission  Act,  §  §  5 
&6, 15U.S.C.  §§45&46. 

Reason  for  Including  This  Entry 

Two  Federal  Trade  Commission  (FTC) 
staff  reports  which  analyze  medical 
participation  in  control  of  Blue  Shield 
and  other  open-panel  medical 
prepayment  plans  suggest  that  control  of 
these  plans  by  physician  organizations 
may  reduce  competition  in  the  provision 
of  health  care  services  and  may  raise 
the  prices  of  these  services.  The  issues 
raised  are  important  because  of  the 
continuing  rise  of  medical  care  costs 
and  the  public  interest  in  identifying 
appropriate  ways  to  contain  these  cost 
increases. 

Statement  of  Problem 

Blue  Shield  and  other  open-panel 
medical  prepayment  plans  pay  for  or 
deliver  care  to  patients  principally 
through  physicians  who  compete  with 
each  other  to  provide  covered  services. 

In  general,  patients  subscribing  to 
‘‘open-panel  plans”  may  use  virtually 
any  physician  practicing  in  the  area 
served  by  the  plan.  This  characteristic 
distinguishes  open-panel  plans  from 
other  plans  where  care  is  delivered 
through  physicians  who  are  employed 
by  the  plans  or  who  comprise  a 
relatively  small  percentage  of  the 
physicians  in  the  area. 

Blue  Shield  plans  make  up  the  lai^est 
system  of  open-panel  medical 
prepayment  plans  in  the  Nation.  The  70 
Blue  Shield  plans  operating  in  the 
United  States  today  cover  about  40 
percent  of  the  population  of  the  Nation, 
and  control  or  administer  payment  of 
about  a  quarter  of  all  funds  paid  for  the 
services  of  physicians.  Other  open-panel 
plans — ^variously  called  medical  service 
bureaus,  foundations  for  medical  care, 
and/or  individual  practice  association- 
type  health  maintenance  organizations 
(IPA-type  HMOs) — cover  a  small  but 
rapidly  growing  portion  of  the 
population  of  the  Nation.  The 
Commission’s  current  inquiry  deals  with 
issues  relating  to  the  control  of  such 
open-panel  plans  by  medical  societies 
and  other  groups  of  physicians. 

In  April  1979,  the  Bureau  of 
Competition’s  (BC)  staff  of  the  FTC 
submitted  to  the  Commission  a  report 
entitled  ‘‘Medical  Participation  in 
Control  of  Blue  Shield  and  Certain  Other 
Open-Panel  Medical  Prepayment  Plans,” 
which  notes  that  many  members  of  such 


boards  frequently  have  been  selected  by 
medical  societies  and  other  groups  of 
physicians  whose  services  were  paid  for 
by  the  plan.  The  report  points  out  that  as 
of  1978,  for  example,  medical  societies 
and  other  physician  groups  formally 
participated  in  the  selection  of  some 
members  of  the  boards  of  directors  of  47 
of  the  70  Blue  Shield  plans  and  selected 
a  majority  of  the  boards  of  directors  of 
32  plans.  Thirty-one  plans  had  physician 
majorities  on  their  boards,  and  virtually 
all  plans  had  physician-dominated 
committees  that  made  decisions  about 
payments  and  coverages. 

The  staff  report  expresses  the  concern 
that  groups  of  competing  physicians, 
such  as  State  and  local  medical 
societies,  may  control  or  participate  in 
the  control  of  many  Blue  Shield  and 
other  open-panel  plans.  When  such 
physician  groups  elect  members  on  the 
boards  of  directors,  or  otherwise 
participate  in  control  of  plans,  they  may 
be  able  to  control  or  influence  plan 
decisions  about  how  much  to  pay 
physicians,  which  physicians  or  other 
health  professionals  to  pay  for  covered 
services,  what  cost-containment 
mechanisms  to  employ,  and  other 
matters  that  may  affect  competition  and 
costs  in  the  professional  health  services 
sector  of  the  Nation’s  economy. 

The  staff  report  concludes  that  there 
is  reason  to  believe  that  control  or 
participation  in  the  control  of  open- 
panel  medical  prepayment  plans  by 
physician  organizations  impairs 
competition  among  physicians  and 
between  physician  and  nonphysician 
providers  of  health  care  services,  and 
thus  may  be  an  unfair  method  of 
competition  in  violation  of  §  5  of  the 
Federal  Trade  Commission  Act. 

In  November  1979,  the  Bureau  of 
Economics  (BE)  of  the  FTC  published  a 
staff  study  titled  "Physician  Control  of 
Blue  Shield  Plans.”  The  study  examines 
the  correlation  between  medical 
participation  in  control  of  Blue  Shield 
plans,  the  prices  of  selected  medical 
procedures,  and  plan  administrative 
efficiency.  The  strongest  results  of  the 
study  relate  to  medical  society 
participation  in  plan  governance.  Other 
factors  being  equal.  Blue  Shield 
reimbursement  rates  in  1977  were  16 
percent  higher  where  a  local  medical 
society  or  other  organized  group  of 
physicians  selected  plan  board 
members.  The  study  also  reports  that 
five  other  measures  of  participation  by 
physicians  in  plan  governance  were 
correlated  with  higher  reimbursement 
rates.  The  study  suggests  that  medical 
control  of  plans  has  little  relation  to 
plan  administrative  costs. 
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Alternatives  Under  Consideration 

The  Commission  has  not  decided 
whether  or  not  to  take  action  on  the 
basis  of  the  recommendations  set  forth 
in  these  two  reports.  However,  the 
Commission  believes  that  the  reports 
raise  a  number  of  important  issues, 
especially  in  light  of  the  rapid  escalation 
of  the  cost  of  health  care.  Is  there  a 
relationship  between  medical 
participation  in  control  of  Blue  Shield 
and  other  open-panel  medical 
prepayment  plans,  and  the  increase  in 
fees  charged  by  physicians?  Does  a  plan 
controlled  by  a  physician  organization 
have  less  incentive  than  one  which  is 
not  controlled  to  attempt  to  keep  down 
physicians’  fees  and  to  pay  the  fees  of 
nonphysician  providers  of  health  care? 
What  are  the  benefits  of  medical 
participation  in  these  plans,  and  can 
these  benefits  be  obtained  if  physician 
groups  do  not  control  the  plan?  In  public 
policy  terms,  is  such  control  or 
participation  in  control  in  the  public 
interest?  And  in  terms  of  §  5  of  the 
Federal  Trade  Commission  Act,  is  such 
control  or  participation  in  control  an 
unlawful  restraint  of  trade? 

Before  considering  these  issues, 
however,  the  Commission  decided  to 
solicit  comments  on  its  staffs  analyses, 
on  the  facts  supporting  the  reports 
written  by  BC  and  BE  staff,  and  on 
certain  specific  areas  of  concern.  The 
Commission  believes  that  such  public 
comment  may  enhance  its 
understanding  of  the  issues  which 
should  be  considered  in  determining 
what  action,  if  any,  to  take. 

The  first  specific  area  about  which  the 
Commission  has  solicited  comment  in 
the  Request  for  Comment  and  ANPRM, 
published  March  17, 1980,  concerns  the 
degree  and  types  of  medical 
participation  in  control  of  open-panel 
medical  prepayment  plans  which  may 
lead  to  anticompetitive  effects.  More 
specifically,  when  physician 
organizations  participate  in  the  selection 
of  plan  board  members,  do  they 
represent  the  interests  of  the  medical 
profession  as  a  whole,  thus  posing 
antitrust  concerns?  Do  these  concerns 
depend  on  the  nature  of  the  physician 
organization?  For  example,  does 
participation  in  control  by  groups  of 
“participating  physicians" — that  is, 
physicians  who  have  agreed  to  abide  by 
the  plan’s  payment  terms  and  cost- 
containment  programs — present  less  of 
a  problem  than  participation  by  medical 
societies  or  other  more  highly  organized 
groups?  Similarly,  do  these  concerns 
depend  on  the  extent  of  this 
participation?  For  example,  does 
participation  on  plan  boards  by  a 
minority  consisting  of  representatives  of 


a  physician  organization  pose  a 
sufficient  danger  of  anticompetitive 
effects  that,  on  balance,  it  should  be 
forbidden?  The  Commission  also  asked 
whether  any  action  it  might  take  should 
be  focused  on  plan  boards,  or  whether  it 
should  also  consider  ways  by  which 
physician  organizations  might 
participate  in  plan  decisions  through 
control  of  plan  committees,  or  by  reason 
of  plan  delegation  of  decisions  to  those 
organizations. 

A  second  area  of  specific  questions 
raised  by  the  Commission  concerns  the 
role  of  governing  bodies  whose 
members  choose  their  own  successors. 
The  BC  staff  report  indicates  the 
possibility  that  plans,  currently 
controlled  by  boards  selected  by 
physician  organizations,  will  make 
decisions  which  will  perpetuate  the 
influence  of  the  physician  organization. 
Staff  raises  a  similar  concern  about 
plans  which  have  recently  changed  from 
boards  with  physician  organization 
control  to  self-perpetuating  boards.  The 
Commission  has  asked  if  this  is  a 
serious  problem,  and  if  so,  how  to  deal 
with  it. 

Another  significant  area  of 
Commission  interest  concerns  the  types 
of  plans  to  which  the  analysis  of  the 
staff  should  apply.  As  discussed  above, 
the  open-panel  plans,  which  make  up 
the  Blue  Shield  system,  comprise  the 
largest  system  of  medical  prepayment 
plans  in  the  nation,  and  medical  control 
of  these  plans  would  appear  to  have  the 
most  immediate  and  substantial  impact 
on  the  professional  health  care  sector. 
However,  there  apparently  also  exists  a 
growing  number  of  other  open-panel 
medical  prepayment  plans  which  the 
staff  report  indicates  may  operate  like 
Blue  Shield  member  plans  and  may  raise 
the  same  issues  as  medical  participation 
in  control  of  Blue  Shield.  Others  have- 
asserted  that  these  plans  in  general,  and 
Individual  Practice  Association-type 
(IPA-type)  plans  in  particular,  have 
enhanced  competition,  and  that  medical 
participation  in  the  governance  of  such 
plans  either  has  been  beneficial  or,  at 
worst,  has  had  little  effect  on 
competition.  In  addition,  the  Office  of 
HMOs  of  the  Department  of  Health, 
Education  and  Welfare  has  asserted 
that  its  regulations  are  sufficient  to 
alleviate  any  problem  which  may  exist 
insofar  as  it  relates  to  federally  qualified 
IPA-type  HMOs,  The  Commission  has 
also  invited  comments  on  each  of  these 
positions,  and  on  the  staffs  suggestion 
that  its  analysis  should  apply  only  to 
plans  that  will  pay  more  than  50  percent 
of  the  physicians  practicing  in  their 
areas  for  nonemergency  services  they 
provide  to  subscribers.  The  basis  for  this 


suggestion  is  that  plans  which  will 
reimburse  relatively  few  physicians  may 
encourage  competition  in  the  medical 
service  market,  even  if  physician  groups 
control  them.  The  Commission  is  also 
questioning  various  alternatives, 
including  the  possibility  of  applying  the 
staffs  analysis  only  to  Blue  Shield 
plans,  or  only  to  plans  that  cover  more 
than  a  specified  percentage  of  the 
population  of  their  service  areas. 

The  Commission  is  also  seeking 
specific  comment  on  procedures  it 
should  use  to  further  explore  these 
issues  if  the  Commission  determines 
that  this  is  appropriate.  While  the  staff 
points  out  that  the  choice  among 
procedural  options  is  not  clearcut,  it  has 
stated  its  belief  that  rulemaking  may  be 
the  fairest  and  most  efficient  way  to 
address  the  problem,  because  it  allows 
the  Commission  to  consider,  and  the 
public  to  present,  all  of  the  facts,  policy 
considerations,  and  possible  remedies  in 
one  forum,  and  does  not  single  out  any 
one  plan.  The  staff  points  out  that  one 
alternative  approach  would  be  for  the 
Commission  to  issue  one  or  several 
complaints  against  physician 
organizations  and/or  plans  which 
present  the  problems  discussed  in  its 
report.  In  addition,  the  Commission  has 
noted  that  at  least  three  other 
alternatives  are  open  to  it.  First,  the 
Commission  might  consider  issuing  an 
industry  guide  to  provide  a  basis  for 
voluntary  abandonment  of  inappropriate 
and  illegal  relationships.  Second,  the 
Commission  might  prepare  a  report  to 
the  Congress  or  to  the  States  respecting 
these  issues.  Finally,  the  Commission 
might  issue  a  complaint  against  Blue 
Shield  Association  (BSA)  and/ or 
conclude  that  BSA’s  assurance  that  it 
will  move  toward  the  goals  of 
minimizing  medical  society  involvement 
on  plan  boards  and  committees  is 
sufficient  to  resolve  the  problems 
presented  by  the  staff  report. 

Summary  of  BeneHts 

Sectors  Affected:  Subscribers  to 
hospital  and  medical  service  plans, 
particularly  open-panel  medical 
prepayment  plans;  alternate  health 
care  delivery  systems,  including 
closed-panel  HMOs  and  independent 
open-panel  hospital  and  medical 
service  plans:  nonphysician  providers 
of  health  care  services;  medical 
groups;  and  the  general  public. 

In  recommending  alternative  methods 
by  which  the  Commission  might 
challenge  the  structural  ties  between 
physician  organizations  and  open-panel 
medical  prepayment  plans,  the  staff  is 
proposing  termination  of  what  may  be 
an  antitrust  violation.  Such  action  also 
may  promote  competition  in  the  health 
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service  sector  by  permitting  open-panel 
plans  to  make  their  payment,  benefit, 
and  coverage  decisions  in  an 
independent  manner.  Increased 
competition  may  help  to  hold  down 
health  care  costs  by  (1)  increasing  the 
incentives  of  open-panel  plans  to  hold 
down  the  level  of  physicians’  fees  and  to 
provide  appropriate  coverage  for  the 
services  of  nonphysicians:  (2) 
encouraging  commercial  insurers  to  seek 
to  hold  down  the  costs  of  health  care 
services;  and  (3)  providing  an 
environment  in  which  alternative  health 
care  delivery  systems,  including  closed- 
panel  health  maintenance  organizations 
and  independent,  open-panel  plans, 
have  a  full  opportunity  to  compete. 

Specific  cost  savings  that  would  result 
cannot  be  calculated  at  this  time  as  they 
would  depend  on  the  specific  course  of 
action  taken.  However,  the  staff 
believes  they  would  be  substantial.  The 
BE  study  indicates  that  medical 
participation  in  the  control  of  Blue 
Shield  plans  leads  to  significantly  higher 
reimbursement  levels. 

Summary  of  Costs 

Sectors  Affected:  Open-panel  medical 

prepayment  plans;  physician 

organizations  which  control  or 

participate  in  the  control  of  these 

plans;  and  subscribers  to  these  plans. 

One  type  of  direct  cost  which  might 
occur  because  of  Commission  action 
would  be  the  administrative  costs 
involved  in  changing  the  way  affected 
plans  would  be  governed.  The  staff  has 
not  yet  attempted  to  estimate  the 
amount  of  these  costs.  It  is  possible  that 
some  indirect  costs  might  occur  if 
medical  societies  react  to  any 
Commission  action  in  ways  which  may 
interrupt  the  ability  of  some  plans  to 
offer  paid-in-full  coverage  to 
subscribers,  or  to  implement  certain 
kinds  of  cost-control  programs.  It  is  also 
possible  that  any  Commission  action, 
which  has  the  general  effect  of 
dissuading  medical  societies  from 
establishing  and  operating  prepayment 
plans  open  to  all  physicians  in  the 
community,  may  reduce  the  number  of 
such  plans  that  are  formed.  The  actual 
costs  will  depend  on  the  final  form  of 
any  action  taken  by  the  Commission. 

Related  Regulations  and  Actions 

Internal:  The  Commission  has  an 
ongoing  program  of  investigation  of 
competitive  restraints  in  the  health  care 
sector. 

External:  A  number  of  States  have 
laws  governing  the  composition  of 
health  plans’  boards  of  directors.  These 
laws  would  not  be  affected  by  any  staff 
proposal  now  under  consideration.  In 
some  States,  such  as  Pennsylvania, 


these  laws  have  recently  been  amended 
to  reduce  medical  participation  in  the 
control  of  Blue  Shield  plans.  In  other 
States,  including  Ohio  and  Indiana, 
court  suits  or  administrative  actions 
have  been  undertaken  for  the  same 
purpose.  Other  States,  including  New 
York  and  Virginia,  have  recently  studied 
the  relationship  between  plans  and 
medical  societies. 

The  Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce 
held  hearings  in  1978  on  Blue  Shield’s 
impact  on  rising  health  care  costs.  One 
of  its  recommendations  was  that  the 
FTC  consider  promulgating  a  rule 
“prohibiting  physicians  and  physician 
organizations  from  dominating  Blue 
Shield  plans.’’  The  Department  of 
Health,  Education  and  Welfare  has 
published  a  notice  of  intent  to  issue  a 
regulation  prohibiting  doctors,  hospital 
administrators,  and  others  with 
financial  interests  in  the  health  care 
industry  from  dominating  the  governing 
body  of  any  carrier  or  intermediary  that 
participates  in  the  Medicare  program  or 
any  fiscal  agent  that  participates  in  the 
Medicaid  program.  The  National  Health 
Plan  legislation  recently  proposed  by  the 
Executive  Branch  would  also  impose 
restrictions  on  the  proportion  of  the 
boards  of  plans  administering  that 
program  which  may  be  physicians  or 
selected  physicians.  The  General 
Accounting  Office  is  conducting  an 
econometric  study  relating  to  these 
concerns. 

Active  Government  Collaboration 

The  BC  and  BE  staff  have  consulted 
with  numerous  other  Federal  and  State 
agencies  in  the  course  of  preparing  their 
reports.  The  staff  expects  to  continue  to 
solicit  the  views  of  both  Federal 
agencies  and  the  States  in  the  course  of 
the  comment  period,  and  to  consider 
these  views  in  preparing  its 
recommendations  to  the  Commission. 

Timetable 

Comment  Period  terminated — May  16, 

1980 

Commission  consideration  of  Staff 

Recommendations — summer/fall  1980 

Available  Documents 

ANPRM  45  FR  17019  (March  17, 1980) 

Bureau  of  Competition,  Medical 
Participation  in  Control  of  Blue  Shield 
and  Certain  Other  Open-Panel  Medical 
Prepayment  Plans,  Staff  Report  to  the 
Federal  Trade  Commission  and 
Proposed  Trade  Regulation  Rule,  April 
1979 

Bureau  of  Economics,  Staff  Report  on 
Physician  Control  of  Blue  Shield  Plans, 
November  1979 


Copies  of  these  documents  may  be 
obtained  from:  Public  Reference  Room 
(Room  130),  Federal  Trade  Commission, 
6th  &  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580  (202)  523-3598. 

In  addition,  the  public  may  review 
and  obtain  at  the  above  address  during 
normal  business  hours  comments  and 
materials  submitted  by  Blue  Shield 
Association,  The  American  Association 
of  Foundation  for  Medical  Care,  and 
other  parties. 

Agency  Contact 

Walter  T.  Winslow,  Jr., 

Assistant  Director 
Bureau  of  Competition 
Federal  Trade  Commission 
Washington,  D.C.  20580 
(202)  724-1062 
Andrew  G.  Stone, 

Attorney 

Bureau  of  Competition 
Federal  Trade  Commission 
Washington,  D.C.  20850 
(202)  724-1063 


FTC 

Proposed  Trade  Regulation  Rule  on 
Mobile  Home  Sales  and  Service  (16 
CFR  Part  441) 

Legal  Authority 

Federal  Trade  Commission  Act,  §§  5 
and  18, 15  U.S.C.  §§45  and  57(a). 

Reason  for  Including  This  Entry 

Mobile  homes  are  an  important 
segment  of  the  housing  industry,  with 
annual  sales  of  approximately  275,000 
units.  The  proposed  rule,  if  promulgated, 
is  designed  to  improve  warranty  service 
in  the  mobile  home  industry  and, 
therefore,  may  have  a  substantial 
impact  on  the  housing  market. 

Statement  of  Problem 

Most  mobile  home  manufacturers 
offer  a  one-year  written  warranty  to 
cover  defeats  in  the  materials  and 
workmanship  of  the  home. 

Although  the  warranty  obligates  them 
to  repair  defects,  evidence  indicates  that 
some  manufacturers  and  dealers  in  a 
significant  number  of  instances  have 
failed  to  provide  adequate  warranty 
service  to  the  homeowner.  The  evidence 
also  suggests  that  many  mobile 
homeowners  discover  defects  in  their 
new  mobile  homes,  including  water 
leaks,  malfunctioning  plumbing,  buckled 
frames,  and  inoperative  windows  and 
doors.  Improper  transportation  or 
installation  of  a  mobile  home  may  also 
cause  damage.  Severe  problems,  for 
example,  lack  of  electricity  and  heat, 
where  they  occur,  may  threaten  the 
safety  of  the  homeowner  and  render  the 
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mobile  home  uninhabitable. 

Nonetheless,  indications  are  that  when 
consumers  seek  warranty  repairs,  . 
manufacturers  and  dealers  may  refuse 
service  or  delay  repairs  beyond  a 
reasonable  time.  In  other  instances, 
when  manufacturers  and  dealers 
attempt  repairs,  they  do  not  adequately 
remedy  the  problem. 

This  evidence  indicates  that  mobile 
home  manufacturers  and  dealers  may 
not  have  adequate  warranty 
performance  systems.  The  current 
warranty  systems  appear  to  be  deficient 
in  several  ways.  First,  although  dealers 
perform  much  of  the  warranty  work, 
some  manufacturers  do  not  consider 
service  capabilities  in  selecting  their 
dealers.  Second,  manufacturers  may  fail 
to  clearly  allocate  service 
responsibilities  between  themselves  and 
their  dealers.  As  a  result,  disputes 
between  manufacturers  and  dealers  can 
delay  warranty  service.  Third,  some 
manufacturers  and  dealers  fail  to  have 
sufficient  parts,  service  personnel,  and 
equipment  to  fulfill  consumer  requests 
for  repairs.  Finally,  some  manufacturers 
do  not  properly  monitor  their  dealers  to 
determine  if  they  have  completed 
repairs.  Without  an  adequate  warranty 
performance  system,  manufacturers  and 
dealers  are  not  able  to  provide  prompt 
and  competent  warranty  repairs  for 
mobile  homeowners. 

The  Federal  Trade  Commission’s 
investigation  into  warranty  service 
problems  initially  led  to  consent  orders 
against  four  major  manufacturers.  Under 
the  orders,  the  companies  agreed  to  take 
specific  steps  to  improve  their  warranty 
service  programs.  (A  consent  order  is  an 
agreement  between  the  Commission  and 
a  company  in  which  the  company  agrees 
to  change  certain  of  its  business 
practices.  The  agreement  is  not  an 
admission  of  wrongdoing  by  the 
company.)  Shortly  thereafter,  the 
Commission  began  this  rulemaking 
proceeding  because  it  had  reason  to 
believe  that  substantial  numbers  of 
mobile  home  purchasers  receive 
inadequate  warranty  service,  and  that 
an  industrywide  approach  might  be 
required  to  address  the  problem.  The 
proposed  rule  would  seek  to  improve 
warranty  service  by  setting  time 
standards  for  warranty  repairs,  and 
requiring  manufacturers  or  dealers  to 
perform  preoccupancy  and  followup 
inspections  of  the  home.  It  would  also 
require  that  those  who  offer  warranties 
on  mobile  homes  have  available  the 
necessary  equipment,  personnel,  parts, 
and  recordkeeping  systems  to 
adequately  fulhll  their  warranty 
obligations.  It  also  would  require 
manufacturers  to  evaluate  the  service 


capability  of,  and  enter  into  written 
service  agreements  with,  dealers  and 
others  who  perform  warranty  repairs, 
and  to  disseminate  a  consumer 
questionnaire  to  monitor  the  adequacy 
of  dealer  repairs. 

Alternatives  Under  Consideration 

The  Commission  sta^  is  evaluating 
the  need  for  each  of  the  provisions  of 
the  proposed  rule,  based  upon  a  review 
of  the  written  comments  received  and 
testimony  presented  at  hearings  on  the 
rule.  For  example,  staff  is  assessing' 
whether  it  should  recommend  retaining 
the  requirement  for  a  second  on-site 
inspection  of  the  mobile  home. 
Elimination  of  this  provision  would 
reduce  manufacturer  compliance  costs 
by  approximately  $100  per  home,  but 
might  also  allow  installation  problems 
to  go  undetected.  (This  figure  is  based 
on  1977  estimates.)  The  Commission 
staff  is  also  considering  alternative  rule 
provisions  that  would  rely  more  directly 
upon  market  forces  to  improve  industry 
warranty  performance.  One  such 
provision  would  establish  deadlines  for 
repair  and  require  inspections  before 
mobile  homes  are  delivered  to 
consumers,  but  leave  most  other  aspects 
of  the  warranty  performance  system  to 
the  discretion  of  manufacturers  and 
dealers.  Staff  is  also  exploring  ways  to 
provide  consumers  with  increased 
information  about  industry  warranty 
performance  to  enhance  competition 
among  sellers. 

Summary  of  Beneilts 

Sectors  Affected:  Purchasers  of 

mobile  homes:  and  the  general  public. 

The  proposed  rule  seeks  to  ensure 
that  owners  of  new  mobile  homes 
receive  prompt  and  competent  warranty 
service. 

Survey  data  on  the  rulemaking  record 
indicate  that,  in  certain  sections  of  the 
country,  as  many  as  40  percent  of 
mobile  homeowners  have  been 
unsuccessful  in  having  repairs  promptly 
completed  under  the  warranty.  Thus, 
significant  numbers  of  owners  either 
had  to  pay  for  repairs  themselves  or 
suffer  the  inconvenience  of  defective 
homes.  Improved  warranty  service 
would  reduce  these  problems.  Moreover, 
consumers  mayvbenefit  from  inspections 
that  provide  early  detection  and  repair 
of  problems.  Because  many  defects  can 
lead  to  more  serious  structural  damage 
if  not  promptly  repaired,  the  proposed 
rule  might  also  prolong  the  useful  life  of 
mobile  homes  and  increase  their  resale 
value.  This,  in  turn,  might  lead  to  more 
favorable  financing  terms  for  purchasers 
of  mobile  homes,  making  mobile  homes 
a  more  attractive  investment  and 
providing  consumers  with  a  less  costly 


but  reliable  alternative  to  site-built 
homes. 

The  proposed  rule  may  also  induce 
warrantors  to  reduce  customer  claims 
by  correcting  the  underlying  causes  of 
defects.  For  example,  manufacturers 
may  find  it  less  costly  to  comply  with 
the  rule  if  they  build  better  homes  that 
require  less  warranty  service.  This 
would  benefit  consumers  as  well. 

By  ensuring  that  warranty  obligations 
are  met,  the  proposed  rule  may  heighten 
industry  competition  by  removing  the 
unfair  advantage  enjoyed  by  companies 
that  breach  their  warranties.  It  would 
allow  manufacturers  to  communicate 
the  effectiveness  of  their  warranty 
repair  program  through  written 
warranties,  and  enable  consumers  to 
rely  on  competing  warranty  claims 
when  making  their  decision  to  select  a 
particular  brand. 

Summary  of  Costs 

Sectors  Affected:  Mobile  home 

manufacturing  and  dealers, 

particularly  firms  not  currently 

providing  adequate  warranty  service. 

The  proposed  rule  would  affect  the 
business  practices  of  some  220  mobile 
home  manufacturers  (Standard 
Industrial  Classification  2451)  and 
approximately  12,000  mobile  home 
dealers. 

The  rule  is  designed  to  impose  greater 
compliance  costs  on  firms  that  do  not 
currently  provide  adequate  warranty 
service.  For  such  companies,  we 
estimate  that  the  costs  to  comply  with 
the  proposed  rule  would  be  a  maximum 
of  $200  per  home.  Our  cost  projections 
are  based  in  part  upon  an  analysis  of 
records  submitted  in  1977  by  the  four 
mobile  home  manufacturers  operating 
under  consent  orders  similar  in  terms  to 
those  of  the  proposed  rule,  and  are 
expressed  in  1977  dollars.  These 
estimates  of  compliance  costs  are  based 
on  the  terms  of  the  proposed  rule  and 
may  be  reduced  significantly  if  the  rule 
is  modified. 

Industry  compliance  costs  can 
generally  be  assigned  to  one  of  two 
categories:  (1)  administrative  and  other 
overhead  costs,  and  (2)  additional 
repairs  to  mobile  homes.  We  estimate 
that,  depending  upon  company  size, 
from  one  to  four  professional  work- 
years  at  the  corporate  headquarters 
level  will  be  required  to  administer  the 
warranty  performance  system  and 
resolve  disputes  among  consumers, 
dealers,  and  the  manufacturer.  This 
represents  a  maximum  per  home  cost 
increase  of  about  $5.00  to  $15.00  for 
large  manufacturers  and  $15.00  to  $25.00 
for  smaller  producers,  assuming  that  no 
corporate  officials  now  work  on 
warranty  matters.  Since  most  companies 
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currently  assign  at  least  some  corporate 
personnel  to  their  warranty  programs, 
the  net  cost  increase  should  be 
substantially  below  these  estimates. 

The  cost  to  manufacturers  of 
evaluating  dealer-service  capabilities 
and  entering  into  written  agreements 
should  be  concentrated  in  the  first  year 
of  compliance  and,  therefore,  should 
have  minimal  effect  on  prices  in  the  long 
run.  For  the  most  part,  the  long-run 
impact  would  depend  on  the  frequency 
with  which  manufactuers  affiliate  with 
new  dealers.  The  cost  of  evaluating 
dealers  should  vary  from  roughly  $2.00 
to  $15.00  per  home.  Responses  from  the 
companies  currently  under  Commission 
order  indicate  that  legal  costs  for 
drafting  the  written  service  contracts 
should  not  exceed  about  $2.00  per  home 
for  the  average-size  manufacturer. 

Based  upon  the  experiences  of  the 
consent  order  companies,  the  required 
consumer  questionnaires  should  cost  no 
more  than  $8.00  per  home  to  print, 
distribute,  and  tabulate.  Adding  this 
figure  to  the  other  costs  brings  the  total 
administrative  compliance  costs  of  the 
proposed  rule  to  a  maximum  of  $50.00 
per  home. 

Analysis  of  data  from  the  companies 
under  the  consent  orders  indicates  that 
each  of  the  required  pre-occupancy 
inspections  of  mobile  homes  costs  these 
manufacturers  about  $50.00.  Each  of  the 
reinspections  costs  them  approximately 
$100.  The  higher  cost  for  the 
reinspection  reflects  the  fact  that  it 
occurs  after  the  home  is  occupied  and 
would  require  a  separate  trip  to  the 
homesite.  These  estimates  include 
reimbursements  to  dealers  for  travel  and 
all  inspection  expenses,  including 
repairs.  This  figure  does  not  cover  major 
repairs  or  general  increases  in  warranty 
expenditures  resulting  from  more 
diligent  attention  to  customer 
complaints.  It  is  difficult  to  estimate  the 
magnitude  of  these  increases  in 
warranty  costs,  as  the  rule  presumably 
could  motivate  producers  to  lower  the 
incidence  of  defective  homes. 
Specifically,  manufacturers  can  be 
expected  to  introduce  quality  control 
improvements  whenever  the  cost  is 
justified  by  expected  future  savings  in 
warranty  expenditures.  In  addition, 
these  two  inspections  should  permit 
dealers  to  spot  and  correct  installation 
problems  before  costly  structural 
problems  result  and  would  therefore 
reduce  overall  warranty  service 
expenditures. 

The  proposed  rule  eases  overhead 
costs  for  smaller  companies  by 
exempting  firms  that  produce  fewer  than 
5,000  units  annually  from  some  of  the 
administrative  requirements  of  the  rule 
(approximately  200  firms).  Furthermore, 


because  the  total  number  of  inspections 
would  depend  directly  upon  the  number 
of  homes  sold,  large  and  small  , 

manufacturers  would  spend 
approximately  the  same  amount  per 
home  to  meet  the  inspection 
requirements  of  the  proposed  rule. 

The  proposed  rule  should  not  alter  the 
competitive  structure  of  the  industry 
significantly.  The  Commission  staff  has 
investigated  whether  the  proposed  rule 
would  encourage  manufacturers  to 
integrate  vertically  into  retailing  or  enter 
into  exclusive  franchising  agreements 
with  dealers.  The  rulemaking  record 
indicates  that  even  the  largest 
manufacturers  would  find  the  capital 
costs  of  developing  a  national  dealer 
network  prohibitive.  The  record  also 
documents  that  dealers  would  not  find 
exclusive  franchises  as  profitable  as 
their  present  practice  of  representing 
four  to  five  manufacturers.  Since 
consumers  generally  do  not  select 
mobile  homes  on  the  basis  of  brand 
reputation,  dealers  currently  compete 
for  sales  by  offering  the  widest  possible 
selection  of  homes  in  varying  price 
ranges,  sizes,  and  floorplans.  Exclusive 
dealing  would  necessarily  limit  the 
variety  of  homes  that  could  be  offered 
without  giving  dealers  any 
compensating  benefits. 

Related  Regulations  and  Actions 

Internal:  Four  mobile  home  companies 
are  currently  required  under 
Commission  consent  orders  to  establish 
effective  warranty  performance 
systems.  Other  cases  have  been  brought 
against  mobile  home  companies 
allegedly  in  violation  of  the  warranty 
disclosure  and  labeling  requirements  of 
the  Magnuson-Moss  Act,  §  101  et  seq., 

15  U.S.C.  §  2301  et  seq. 

External:  The  Department  of  Housing 
and  Urban  Development  regulates  the 
production  of  mobile  homes  at  the 
factory  under  the  National  Mobile  Home 
Construction  and  Safety  Standards  Act 
of  1974  (Title  VI).  42  U.S.C.  §  5401  et  seq. 

Seventeen  States  require  warranties 
in  the  sale  of  new  mobile  homes.  A 
number  of  States  license  and  bond 
mobile  home  dealers  and  manufacturers. 

Active  Government  Collaboration 

The  Department  of  Housing  and 
Urban  Development,  Small  Business 
Administration,  and  representatives 
from  eleven  State  attorneys  general 
offices  participated  in  the  rulemaking 
hearings.  Other  Federal  and  State 
officials  submitted  written  comments  on 
the  proposed  rule. 

Timetable 

Publication  of  staff  report  (including  a 

cost-benefit  analysis)  and  proposed 


Final  Rule — summer  1980 
Public  comment  period — fall  1980 
Commission  consideration — 1981 

Available  Documents 

NPRM— 40  FR  23334,  May  29, 1975 
Final  NPRM— 42  FR  26398,  May  23. 
1977 

The  record  of  this  proceeding  is 
publicly  available  at  the  Office  of  Legal 
and  Public  Records  Section,  Room  130, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  N.  W.. 
Washington,  D.C.  20580. 

Agency  Contact 

Arthur  B.  Levin,  Attorney 
Bureau  of  Consumer  Protection 
Federal  Trade  Commission 
6th  Street  and  Pennsylvania  Avenue, 
N.  W. 

Washington,  D.C.  20580 
(202)  523-3827 


FTC 

Residential  Real  Estate  Brokerage 
Industry  Practices 

Legal  Authority 

Federal  Trade  Commission  Act,  §  5, 15 
U.S.C.  §  45. 

Reasons  for  Including  This  Entry 

The  Federal  Trade  Commission  (FTC) 
believes  the  issues  raised  by  this 
investigation  present  possible  remedial 
options  that  could  involve  an  annual 
effect  of  over  $100  million  on  the 
economy,  and  affect  consumers,  brokers, 
and  agents  in  real  estate  transactions. 

Statement  of  Problem 

The  FTC  staff  estimates  that  in  1979 
approximately  3.8  million  existing 
homes  were  sold  through  real  estate 
brokers.  Total  revenues  from  those  1979 
sales  exceeded  $215  billion,  generating 
an  estimated  $13  billion  in  commissions 
paid  to  the  over  2  million  licensed 
brokers  and  agents  in  the  country. 

Complaints  from  many  sources  within 
the  real  estate  brokerage  industry  have 
been  received  by  the  FTC.  Brokers  and 
sales  agents  throughout  the  country 
have  contended  that  their  competitive 
efforts  have  been  frustrated  in  ways 
they  consider  unfair. 

In  addition,  complaint  letters, 
petitions,  and  public  statements  from 
individuals  and  consumer  groups  have 
called  attention  to  alleged  consumer 
problems  in  the  brokerage  services 
market.  For  example,  inadequate 
representation  of  the  buyer’s  or  the 
seller's  interests  has  been  alleged. 

Further,  articles  and  studies  in  legal 
and  economics  publications  have 
suggested  that  problems  may  exist  in  the 
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competitive  process  of  the  industry. 
Economists  and  other  observers  have 
questioned,  in  particular,  whether  the 
seemingly  high  degree  of  price  and 
service  uniformity,  characterized  by  the 
commonplace  6  or  7  percent  commission 
rate,  is  the  product  of  problems  with  the 
competitive  process. 

The  FTC  staff  has  identified  five 
issues  for  particular  emphasis  in  its 
study  of  the  residential  brokerage 
industry:  (1)  the  nature  and  role  of 
private  trade  associations  of  brokers;  (2) 
the  structure  and  operations  of  multiple 
listing  services  (systems  for  sharing 
house  listings  among  brokers);  (3) 
problems  facing  brokers  who  offer 
innovative  packages  of  prices  and 
services:  (4)  the  role  of  the  broker  in  the 
residential  brokerage  transactions, 
including  issues  of  potentially 
conflicting  duties  and  interests  which 
may  make  difficult  the  adequate 
representation  of  consumers;  and  (5)  the 
nature  and  role  of  State  law  and  State 
agencies  which  regulate  the  industry. 

The  Commission  staff  is  now 
completing  its  investigative  Heldwork, 
and  is  preparing  a  summary  report  for 
the  Commission.  The  staff  currently 
expects  to  complete  this  report  in  the 
second  quarter  of  1980.  It  will 
summarize  staff  findings  and 
recommend  any  appropriate  FTC  action. 

If  no  action  is  taken,  the  staff 
anticipates  that  the  prevailing  modes  of 
competition,  including  the  uniform 
commission  rates,  and  the  current 
broker/consumer  relationships,  will 
persist. 

Alternatives  Under  Consideration 

As  the  FTC  staff  is  only  now 
completing  investigative  work,  no 
conclusions  on  any  appropriate  FTC 
action  have  been  reached,  either  by  the 
staff  or  by  the  Commission.  However, 
the  following  will  introduce  the 
numerous  alternatives  under  scrutiny. 

The  FTC  staff  is  considering  at  least 
five  major  types  of  alternative 
recommendations:  (1)  public  reports 
containing  legislative  proposals  to 
Congress  or  the  State  legislatures, 
seeking  to  alter  the  legal  standards  of 
practice  for  the  industry;  (2)  a  trade 
regulation  rule  or  rules,  which  would 
declare  certain  brokerage  acts  or 
practices  “unfair,”  and  thus  unlawful 
under  §  5  of  the  ^C  Act;  (3)  FTC  efforts 
to  educate  the  home  buying  and  selling 
public,  including  attempts  to  increase 
consumer  understanding  of  the 
brokerage  transaction  and  to  facilitate 
consumer  shopping  efforts;  and  (4) 
formal  administrative  complaints, 
alleging  anticompetitive  or  unfair 
practices,  against  groups  or  individuals 
in  the  industry:  and  (5)  no  FTC  action. 


One  or  more  of  these  alternatives 
might  encourage  a  number  of 
substantive  changes.  Among  the  many 
possible  provisions  the  staff  is 
considering  are:  (1)  prohibitions  upon 
those  practices  which  may  discourage 
brokers  from  offering  differing  prices 
and  differing  packages  of  services:  (2) 
alteration  of  certain  requirements  or 
conditions  on  the  use  of  multiple  listing 
services,  and  other  important  services, 
with  the  intent  of  easing  private 
regulations  on  brokerage  practice;  (3) 
clarification  of  existing  legal  duties 
between  brokers,  and  between  brokers 
and  consumers:  and  (4)  requirements 
that  brokers  make  simple  and  brief 
disclosures  to  consumers  of  information 
to  help  them  make  informed  choices 
about  brokerage  services.  These 
provisions  could  be  incorporated  in  any 
of  the  above  alternative  approaches. 

The  FTC  staff,  in  considering  various 
policy  alternatives,  is  seeking  to  ensure 
that  the  marketplace  will  be  allowed  to 
provide  the  choices  consumers  want. 

The  stair  is  giving  primary  consideration 
to  actions  which  free  the  market  of 
anticompetitive  private  restraints  and 
which  improve  the  flow  of  accurate 
information  to  consumers. 

Summary  of  Benefits 

Sectors  Affected:  Licensed  real  estate 

brokers  and  agents,  and  brokerage 

firms:  and  consumers  of  brokerage 

services,  both  buyers  and  sellers. 

The  costs  and  benefits  of  FTC  action 
will  depend  upon  the  final  choices  the 
Commission  makes  among  the  numerous 
policy  alternatives  currently  under 
consideration.  Overall  estimates  will 
remain  highly  conjectural  until  the 
Commission  determines  which  specific 
actions,  if  any,  it  will  take.  However, 
much  of  the  current  work  of  the  staff  is 
aimed  at  producing  careful  analyses  of 
each  alternative. 

Direct  and  quantifiable  benefits  which 
might  accrue  from  some  of  the  above 
alternatives  can  only  be  roughly 
estimated  prior  to  the  above 
Commission  determinations.  However, 
if  one  accepts  the  view  of  some  experts 
that  the  widespread  6  percent  standard 
commission  rate  is  not  the  product  of 
healthy  competition,  then  reductions  in 
prevailing  rates  resulting  from  improved 
competition  could  produce  significant 
reductions  in  consumer  settlement  costs. 

General  benefits  said  to  flow  from 
some  of  the  above  alternatives  include: 
more  vigorous  competition  between 
different  systems  of  brokerage,  in 
addition  to  competition  between 
different  firms  offering  essentially  the 
same  approach;  increased  consumer 
choice  among  different  packages  of 
prices  and  services;  greater  consumer 


understanding  of  the  brokerage  process, 
and  thus  more  effective  consumer 
shopping  and  bargaining  skills:  and 
greater  efficiency  in  brokerage 
operations.  Brokers  and  brokerage  firms 
would  benefit  from  reduced  uncertainty 
over  broker  liability,  and  from  increased 
freedom  in  the  competitive  environment. 

Summary  of  Costs 

Sectors  Affected:  Licensed  real  estate 
brokers  and  agents,  and  brokerage 
firms;  trade  associations;  and  related 
services,  such  as  multiple  listing 
services. 

FTC  action  in  the  brokerage  industry, 
if  any.  will  be  carefully  designed  to 
minimize  regulatory  burdens  and  costs. 
For  example,  many  of  the  alternatives 
under  consideration  involve  the  removal 
of  private  regulation  of  brokers’ 
activities,  rather  than  additional 
government  regulation.  Other 
alternatives,  such  as  affirmative 
disclosures,  would  in  most  cases  involve 
no  more  paperwork  than  brokers 
currently  use,  and  would  require 
disclosures  currently  recommended  by 
real  estate  attorneys  to  protect  brokers 
from  liability.  The  costs  of  these  efforts 
would  be  the  one-time  costs  involved  in 
redrafting  forms. 

Any  change  in  standards  of  brokerage 
practice  would  entail  costs,  such  as 
redrafting  forms  and  changing  training 
programs.  However,  most  such 
transitional  costs  would  be 
nonrecurring.  It  is  possible  that  lower 
rates  flowing  from  greater  competition 
might  reduce  total  revenues  to  the 
industry  as  a  whole  if  there  is  little 
change  in  business  volume.  However, 
any  such  reduction  might  be  offset  by 
increases  in  business  volume  resulting 
from  the  reduced  rates. 

The  staff  is  analyzing  ail  the 
proposals  under  consideration  against 
the  criterion  that  the  positive  impact  on 
the  millions  of  households  using  brokers 
each  year  must  outweigh  the  burdens 
imposed.  The  staff  is  taking  particular 
care  to  identify  alternatives  which  avoid 
placing  small  businesses  at  a 
competitive  disadvantage. 

Related  Regulations  and  Actions 
Internal:  None. 

External:  Other  Federal  agencies  have 
a  role  in  the  brokerage  industry.  The 
Justice  Department’s  Antitrust  Division 
has  conducted  a  series  of  investigations 
of  brokerage  practices,  primarily 
involving  alleged  local  brokerage 
conspiracies  in  restraint  of  trade.  The 
Department  of  Housing  and  Urban 
Development  (HUD)  maintains  a  Real 
Estate  Brokerage  Practices  Division. 
HUD  is  currently  conducting  a  two-year 
study  of  settlement  services,  including 
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brokerage  services,  in  light  of  the  1975 
Real  Estate  Settlement  Procedures  Act. 
which  requires  certain  information  be 
provided  to  the  consumer  at  different 
stages  of  the  home  purchase/sale 
process. 

State  departments  of  real  estate  or 
real  estate  commissions  have  primary 
regulatory  responsibility  in  this  arena. 
The  FTC  staff  believes  this  will  continue 
to  be  the  case.  A  number  of  the  State 
agencies  are  actively  engaged  in 
reviewing  and  revising  licensing  and 
related  regulations. 

State  antitrust  enforcement  officials 
are  also  active  in  the  brokerage 
industry.  State  and  local  prosecutors  in 
California.  New  Jersey.  New  York, 
Washington,  and  many  other  States 
have  conducted  investigations  and 
brought  lawsuits  involving  many  of  the 
practices  identified  for  study  in  this 
investigation. 

Active  Government  Collaboration 

The  FTC  staff  is  in  contact  with  the 
Justice  Department  and  the  Department 
of  Housing  and  Urban  Development 
regarding  the  studies  and  investigations 
underway  in  those  agencies. 

The  staff  has  sent  a  “Notice  of  Intent 
to  Make  Recommendations  and 
Invitation  to  Comment"  to  State  and 
local  government  officials,  including  all 
the  State  departments  of  real  estate, 
governors,  attorneys  general,  and 
legislatures,  and  to  selected  local 
prosecutors  and  State  consumer 
agencies.  State  and  local  agencies  will 
be  encouraged  to  participate  in  every 
phase  of  any  FTC  effort  in  the  industry. 

Timetable 

The  timetable  for  any  FTC  action  will 
depend  upon  the  nature  of  the  action 
selected.  If  the  Commission  decides 
upon  rulemaking,  a  possible  schedule 
might  be: 

Decision  of  FTC  as  to  appropriate 
action — fall  1980. 

Available  Documents 

Documents  available  to  the  public 
include: 

fl)  FTC  Press  Release,  dated 
December  27, 1975,  describing  the 
initiation  of  the  original  FTC  brokerage 
investigation:  (2J  FTC  Press  Release, 
dated  March  31, 1978,  announcing  that 
the  Los  Angeles  Regional  Office  of  the 
FTC  was  assigned  to  coordinate  the 
consolidated  FTC  brokerage 
investigation;  (3)  "Notice  of  Intent  to 
Make  Recommendations  and  Invitation 
to  Comment,"  issued  in  July  1979,  to 
State  and  local  government  officials. 

Copies  of  these  documents  can  be 
obtained  from  the  FTC  Office  of  Public 
Information,  Sixth  and  Pennsylvania 


Avenue.  N.W.,  Washington,  D.C..  20580, 
or  from  the  staff  contact  listed  below. 

Agency  Contact 

Thomas  A.  Papageorge,  Attorney 

Federal  Trade  Commission 

Los  Angeles  Regional  Office 

11000  Wilshire  Blvd.,  Suite  13209 

Los  Angeles,  CA  90024 

12131  824-7575 

FTC 

Trade  Regulation  Rule  Concerning 
Credit  Practices 

Legal  Authority 

F’ederal  Trade  Commission.  §§  5  &  18. 
15U.S.C.  §§  45  &  57(a). 

Reason  for  Including  This  Entry 

This  proposed  rule  is  a  major  reform 
proposal  which,  if  adopted  by  the 
Commission,  would  change  the 
relationship  between  creditors  and 
debtors  in  the  United  States  and  affect  a 
large  sector  of  the  economy. 

The  rule  focuses  on  the  practices  used 
by  creditors  when  consumers  have 
difficulty  repaying  their  debts.  The 
current  state  of  the  economy  has 
produced  a  marked  increase  in 
consumer  credit  problems.  It  is 
reasonable  to  anticipate  that  continuing 
inflation  and  a  possible  recession  will 
protract  this  trend. 

For  these  reasons,  the  proposed  Credit 
Practices  Rule  is  highly  significant  to 
those  who  obtain  consumer  credit,  as 
well  as  those  who  extend  it. 

Statement  of  Problem 

Most  Americans  use  consumer  credit 
at  some  time  in  their  lives.  At  any  given 
time  about  half  of  all  households  in  the 
Nation  are  making  payments  on 
installment  debt.  Many  encounter 
financial  or  other  problems  which  cause 
them  to  become  delinquent  in  their 
payments.  Only  rarely  is  such 
delinquency  intentional.  Studies  show 
that  the  leading  causes  are  such 
unplanned  events  as  unemployment, 
illness,  and  circumstances  in  which  the 
consumer  is  overburdened  with  debt 
obligations. 

When  debtors  default  they  become 
subject  to  a  variety  of  legal  remedies 
that  creditors  use  to  collect  money. 
Many  creditor  remedies  are  appropriate 
collection  devices.  Certain  others, 
however,  inflict  injury  on  debtors  that 
may  be  disproportionate  to  the  gain  to 
creditors.  The  injury  includes  not  only 
dollar  losses,  but  also  nonpecuniary 
harm,  such  as  emotional  distress,  loss  of 
privacy,  and  disruption  of  family 
relationships.  The  disproportionate 
nature  of  the  injury  may  mean  that 


many  consumers  may  be  obtaining 
credit  on  terms  that  >hey  would  not 
choose  in  a  market  in  which  more 
complete  information  about  credit  terms 
were  available. 

The  right  of  creditors  to  use  remedies 
derives  largely  from  provisions  included 
in  credit  contracts.  Credit  contracts  are 
standardized  form  documents  prepared 
by  creditors.  There  is  generally  no 
bargaining  over  terms  between  debtor 
and  creditor. 

The  record  shows  that  consumers 
frequently  cannot  shop  for  credit  terms 
because  they  lack  the  specialized  legal 
knowledge  necessary  to  understand  and 
evaluate  remedy  terms  in  contracts. 
Furthermore,  creditors  often  do  not 
compete  with  each  other  with  more 
favorable  remedy  terms  of  contracts, 
and  therefore,  in  a  given  market, 
consumers  wilt  find  little  variation  in 
such  terms.  We  believe  that  all  these 
factors  indicate  market  forces  have  not 
produced  an  optimum  balance  of 
creditor  and  debtor  rights  in  credit 
contracts. 

Specific  contractual  and  other  creditor 
remedies  which  may  cause  injury  to 
consumers  and  which  are  in  widespread 
use  include  the  following: 

1.  Confession  of  judgment — The 
debtor  signs  a  form  which  authorizes  the 
creditor  to  obtain  a  court  judgment 
against  him  without  notice  to  the 
consumer  and  without  any  opportunity 
for  the  consumer  to  appear  and  defend 
himself.  The  debtor  thus  loses  due 
process  rights,  such  as  the  ability  to 
contest  disputed  claims. 

2.  Waivers  of  state  property 
exemptions — The  debtor  waives  the 
right,  granted  by  state  law.  to  keep 
certain  minimal  property  if  a  court 
judgment  is  obtained  against  him.  In 
many  States,  a  court  will  not  honor  the 
waiver;  however,  the  rulemaking  record 
shows  that  some  creditors  nonetheless 
have  used  this  waiver  to  threaten 
debtors  with  loss  of  all  their  goods. 

3.  Wage  assignments — The  debtor 
authorizes  the  creditor  to  seize  a  portion 
of  his  wages  without  first  obtaining  a 
court  judgment.  The  debtor  loses  the 
ability  to  contest  disputed  claims. 
Moreover,  some  debtors  may  be  subject 
to  disciplinary  action  or  firing  by 
employers  who  do  not  like  to  divide 
employee  wages  between  a  creditor  and 
an  employee  because  of  the  accounting 
costs  this  imposes. 

4.  Blanket  security  interests  in 
household  goods — These  security 
interests  give  the  creditor  the  right  to 
take  all  of  the  debtor’s  household  goods 
in  the  event  of  default.  Because  in  many 
instances  such  goods  may  have  little 
resale  value,  it  appears  that  creditors 
may  use  security  interests  primarily  to 
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threaten  the  debtor  and  deter  default, 
rather  than  to  actually  secure  the  debt. 

5.  Cross-collateral  security  interests — 
These  security  interests  allow  a 
merchant  to  take  all  goods  that  a 
consumer  has  purchased  from  that 
merchant  over  an  extended  period  of 
time,  in  the  event  of  the  consumer’s 
failure  to  pay  for  a  single  purchase. 

6.  Deficiencies — Following  the 
repossession  and  sale  of  collateral,  the 
creditor  can  sue  the  debtor  for  a 
deficiency,  i.e.,  the  difference  between 
the  sale  price  of  the  product  and  the 
amount  the  consumer  owes.  The 
evidence  shows  that  the  sale  prices  of 
repossessed  collateral  may  frequently 
be  very  low,  resulting  in  large 
deficiencies. 

7.  Attorney’s  fee  provisions—The 
provisions  require  the  debtor  to  pay  the 
creditor’s  attorney  fees.  They  thus  may 
tend  to  inhibit  debtors  from  defending 
themselves  against  payment  of  disputed 
debts.  The  evidence  indicates  that  in 
some  instances,  attorneys’  fees  assessed 
by  courts  may  be  larger  than  actual 
court  costs  or  the  cost  of  actual  service 
provided. 

8.  Late  charges — Late  charges  are 
penalty  fees  that  the  creditor  assesses 
when  the  debtor  fails  to  pay  an 
installment  on  time.  The  rulemaking 
record  shows  that  sometimes  they  are 
“pyramided,”  i.e.,  a  creditor  allocates 
payments  in  such  a  way  that  a  single 
late  or  missed  payment  may  result  in  the 
debtor  being  assessed  a  late  fee  on  all 
subsequent  installments. 

9.  Third  party  contacts — The  record 
indicates  that  creditors  make  contacts 
for  debt  collection  purposes  with  third 
parties,  such  as  relatives,  neighbors,  or 
the  debtor’s  employer.  Such  contacts 
may  tend  to  invade  privacy  and  may 
liarm  a  debtor’s  employment 
relationship  and  lead  to  job  loss. 

10.  Cosigners — Creditors  sometimes 
have  the  debtor  obtain  one  or  more 
cosigners  who  agree  to  pay  the  debt  if 
the  principal  debtor  does  not.  The 
evidence  shows  that  cosigners 
frequently  do  not  understand  that  the 
obligation  they  undertake  is  substantial. 

Alternatives  Under  Consideration 

The  rule  that  the  Commission  initially 
proposed  on  April  11, 1975,  would  ban  a 
number  of  the  above  creditor  remedies 
and  restrict  the  use  of  others.  It  would 
prohibit  or  limit  confessions  of 
judgment,  waivers  of  state  property 
exemptions,  wage  assignments, 
nonpurchase  money  security  interests  in 
household  goods,  and  attorneys’  fee 
provisions.  Creditors  would  have  to 
promise  in  the  contract  not  to  make 
third  party  contacts  except  to  locate  the 
debtor  or  his  property.  The  Commission 


would  permit  cross-collatgral  security 
only  if  creditors  released  collateral  from 
the  security  agreement  as  the  consumer 
paid  for  it  in  the  order  it  was  purchased 
by  the  consumer.  Creditors  could  collect 
deficiencies  only  if  they  credited  the 
debtor  with  the  fair  market  retail  value 
of  the  collateral.  Late  fees  would  be 
limited.  Cosigners  would  have  to  be 
given  a  notice  explaining  their 
obligation  and  a  three  day  “cooling-off’ 
period  to  evaluate  that  obligation. 
Creditors  would  also  be  required  to  give 
cosigners  copies  of  relevant  documents, 
to  notify  cosigners  in  the  event  of 
default  by  the  principal,  and  to  make 
serious  efforts  to  collect  from  the 
principal  before  seeking  payment  from 
the  cosigner. 

Following  publication  of  the  NPRM, 
members  of  the  public  (including  many 
members  of  the  credit  industry  which 
would  be  affected  by  the  rule)  have 
suggested  numerous  modifications, 
alternatives,  exceptions,  and  deletions 
to  the  proposed  rule.  The  Commission 
will  consider  these  alternatives  and  will 
decide  what  form  of  rule,  if  any,  it 
ultimately  should  promulgate. 

Sectors  Affected:  Consumer  debtors. 

The  primary  beneficiaries  of  this  rule 
would  be  consumers  who  borrow  to 
obtain  goods  or  services  and  have 
difficulty  repaying  their  debts.  While  the 
rule  would  not  prevent  creditors  from 
compelling  consumers  to  pay  legitimate 
debts  where  necessary,  it  seeks  to  limit 
unjustified  consumer  injury  arising  from 
the  use  of  certain  boilerplate  collection 
remedies  where  the  benefits  to  creditors 
from  such  use  are  small  and  the  injury  to 
consumers  is  substantial. 

Although  at  the  present  time  the 
Commission  does  not  know  what  form 
of  rule,  if  any,  it  will  adopt,  it  is  possible 
to  identify  the  type  of  benefits  that 
should  result  if  it  promulgates  certain 
provisions  of  the  proposed  rule.  For 
example,  several  provisions  would 
produce  dollar  benefits  for  consumers 
by  eliminating  requirements  to  pay 
excessive  deficiencies  and  late  fees.  If 
the  final  rule  eliminates  collection 
methods  which  result  in  injury  to  the 
employment  relationship,  it  would 
benefit  consumers  by  protecting  their 
employment  security.  Eliminating 
practices  by  which  creditors  evade  due 
process  requirements  would  increase 
the  fairness  with  which  creditors  treat 
consumers  and  would  improve 
consumers’  ability  to  protect  themselves 
against  fraud. 

An  important  qualitative  benefit  of 
any  final  rule  should  be  fairer  treatment 
of  people  suffering  from  financial 
difficulties.  We  believe  that  the 


proposed  rule  attempts  to  rectify 
practices  that  currently  result  in  such 
individuals  being  threatened  unfairly 
with  the  loss  of  their  possessions  and 
jobs,  and  harassment  of  their  friends 
and  relatives. 

Quantitative  information  relevant  to 
an  assessment  of  current  injury  to 
consumers  is  available  for  a  number  of 
provisions  of  the  proposed  rule.  For 
example,  evidence  in  the  rulemaking 
record  indicates  that  over  60,000 
consumers  have  wage  assignments  filed 
with  their  employers  each  year.  One 
source  estimates  that  use  or  threatened 
use  of  wage  assignments  results  in  loss 
of  employment  10  to  20  percent  of  the 
time,  at  least  for  low-income  consumers. 
Next,  the  rulemaking  record  indicates 
that  well  over  10  million  consumers  are 
subject  to  contracts  containing  blanket 
security  interests  in  household  goods. 
Creditors  sometimes  make  an  implicit  or 
explicit  threat  to  repossess  when 
borrowers  become  seriously  delinquent. 
We  estimate,  using  the  rulemaking 
record,  that  creditors  make  threats  to 
repossess  to  at  least  several  hundred 
thousand  borrowers  each  year.  Finally, 
over  750,000  automobiles  are 
repossessed  each  year.  In  most  cases 
where  an  auto  is  repossessed,  it  is  sold 
at  less  than  its  wholesale  value  and  the 
consumer  continues  to  owe  the  creditor 
money.  The  amount  owed  totals  over 
$400  million.  The  provision  of  the 
proposed  rule  relating  to  deficiency 
judgments,  if  adopted,  may  significantly 
reduce  this  amount. 

Summary  of  Costs 

Sectors  Affected:  Consumer  debtors: 
banking,  credit  agencies  other  than 
banks,  particularly  installment  sales 
finance  companies,  and  other 
establishments  providing  consumer 
credit;  retail  trade  of  consumer 
products:  adjustment  and  collection 
agencies;  and  State  governments. 

Cost  to  consumers  of  any  rule  may 
potentially  take  two  forms:  increases  in 
the  price  of  consumer  credit  and 
reductions  in  availability  of  credit  to 
certain  consumers. 

The  rulemaking  record  contains 
empirical  economic  evidence  based  on 
data  in  States  with  credit  laws  similar  to 
the  proposed  rule.  These  economic 
studies  and  other  information  on  the 
record  provide  an  imprecise  estimate  of 
the  effect  a  rule  would  have  on  the  cost 
of  credit,  but  suggests  that  adopting  the 
rule  in  the  form  we  origina^  proposed 
may  cause  no  more  than  admail 
increase  in  the  annual  percentage  rate  of 
loans  made  by  finance  companies  in 
States  with  no  existing  regulation. 

Testimony  by  State  officials,  some 
creditors  and  others  who  have 


Summary  of  Benefits 
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experience  in  States  with  laws  similar  to 
the  proposed  rule,  indicates  that 
prohibitions  on  the  covered  creditors' 
remedies  have  not  had  significant 
impact  on  either  the  cost  or  availability 
of  credit  in  those  States. 

However,  the  Commission  and  its 
staff  will  analyze  this  economic  data 
carefully  before  determining  whether  or 
what  form  of  rule  should  be  issued. 

The  main  costs  of  creditors’ 
compliance  with  any  rule  should  be 
those  associated  with  revising  contract 
forms  and  instructional  materials  that 
they  give  their  employees.  They  will 
have  to  do  these  tasks  only  once. 
Creditors  can  spread  the  costs  over  all 
subsequent  transactions;  costs  will 
therefore  be  low  on  a  per  transaction 
basis.  While  the  rule  restrains  creditor 
remedies,  the  evidence  suggests  that 
such  restraints  will  not  prevent  creditors 
from  collecting  debts. 

The  proposed  rule  is  likely  to  affect 
large  and  small  creditors  in  similar 
ways.  Finance  companies  will  be 
affected  by  this  rule  more  than  other 
creditors. 

The  rule  will  not  impose  any 
requirements  on  State  and  local 
governments.  How'ever,  several  of  the 
proposals  concerning  cosigners  could 
preempt  State  laws  on  this  subject. 

Related  Regulations  and  Actions 

Internal:  None. 

External:  If  the  Commission  decides 
to  adopt  the  proposed  rule,  the  Federal 
Reserve  Board  is  required  by  Section  18 
of  the  FTC  Act  to  consider  adopting  a 
substantially  similar  rule  for  banks, 
unless  the  Board  determines  that  such 
acts  or  practices  of  banks  are  not  unfair 
or  deceptive  or  that  implementation  of 
similar  regulations  would  seriously 
conflict  with  essential  monetary  and 
payment  systems  policies  of  the  board. 

Most  States  have  laws  similar  to  one 
or  more  provisions  of  the  proposed  rule. 
A  small  number  of  States — including 
Connecticut.  Iowa,  and  Wisconsin — 
have  laws  similar  to  most  provisions  of 
the  rule,  though  they  differ  in  detail. 

Active  Government  Collaboration 

Federal.  State,  and  local  government 
agencies  participated  in  the  rulemaking 
proceeding.  Representatives  of  over  half 
of  the  States  testified  at  hearings,  along 
with  a  number  of  local  government 
officials.  A  number  of  the  Federal 
Reserve  Board  staff  also  testified.  The 
Commission  received  written  comments 
from  additional  government  agencies 
including,  among  others,  the  Department 
of  Defense,  the  National  Credit  Union 
Administration,  and  several  State  and 
local  agencies. 


Timetable 

Publication  of  Staff  Report — fall  1980 
Public  Comment  Period — fall  1980 
Commission  Consideration — 1981 

Available  Documents 

40  FR  16347,  April  11, 1975 
Final  Notice  Concerning  Proposed 
Trade  Regulation  Rule,  42  FR  32259,  June 
24. 1977 

Report  of  the  Presiding  Officer — 
August  1978 

Copies  of  these  documents  can  be 
obtained  from  the  Office  of  Legal  and 
Public  Records.  Room  130,  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue,  N.W„ 
Washington.  D.C.  20580. 

Agency  Contact: 

David  Williams,  Program  Advisor  for 
Credit  Practices 
Division  of  Credit  Practices 
Bureau  of  Consumer  Protection 
Federal  Trade  Commission 
Washington.  D.C.  20580  (202)  724- 
1100 


CHAPTER  7— TRANSPORTATION, 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Certification  of  Vehicle  Size  and 
Weight  Enforcement  (23  CFR  Part 
658.9*) 

Legal  Authority 

Federal-Aid  Highway  Amendments  of 
1974,  §§106  and  107,  23  U.S.C.  §§  127 
and  141.  Surface  Transportation 
Assistance  Act  of  1978,  §§  161  and  123, 
23  U.S.C.  §§  315  and  141. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  thinks  this  rule  is  important 
because  it  is  extremely  controversial.  If 
enacted,  the  rule  would  permit  FiTWA 
to  withhold  a  substantial  portion  of  a 
State’s  Federal-aid  highway  funds  if  it 
failed  to  comply  with  the  size  and 
weight  enforcement  regulations. 

Statement  of  Problem 

The  need  for  highway  maintenance, 
which  is  the  responsibility  of  the  States, 
is  increasing  much  more  rapidly  than  the 
k’HWA  and  the  States  anticipated  it 
would  when  the  highways  were 
constructed.  Inflation  has  sent 
maintenance  costs  soaring  and  reduced 
the  amount  of  work  that  the  States  can 
accomplish  with  the  money  available. 
This  has  created  an  undesirable  backlog 
of  deferred  maintenance  for  many 
States.  Accelerating  pavement 


deterioration,  which  is  partially  due  to 
increasing  amounts  of  vehicular  traffic, 
particularly  heavy  trucks,  also  increases 
maintenance  needs.  On  many  sections 
of  the  Interstate  and  other  highway 
segments,  current  traffic  volumes  have 
exceeded  the  volumes  the  roads  were 
designed  to  accommodate. 

While  legally  loaded  trucks  contribute 
to  inevitable  pavement  deterioration, 
this  fact  is  accounted  for  in  pavement 
design.  Regular  operation  of  trucks  with 
loads  above  the  current  legal  limits, 
some  of  them  operating  legally  under 
special  permits,  or  operating  above  the 
weight  limits  for  which  the  pavement 
originally  was  designed,  also  greatly 
accelerate  the  rate  of  pavement 
deterioration.  The  latter  case  would  be  a 
factor  in  those  States  that  opted  to 
increase  their  legal  axle  and  gross 
weight  limits  as  a  result  of  the  Federal- 
Aid  Highway  Amendments  of  1974, 
which  Congress  enacted  as  a  response 
to  the  need  for  improved  energy 
conservation  and  to  make  truck 
transportation  more  efficient.  All  of 
these  factors  force  maintenance  work  or 
reconstruction  sooner  than  the  States 
originally  planned,  administratively  and 
financially. 

The  objective  of  the  proposed 
regulation  is  to  make  each  State  enforce 
its  vehicle  size  and  weight  laws,  as  well 
as  to  document  enforcement. 

Alternatives  Under  Consideration 

The  FHWA  considered  three 
alternatives  in  developing  the  NPRM 
that  it  published  in  the  Federal  Register 
on  March  14, 1979.  They  were  to; 

(A)  rescind  present  regulations,  which 
require  a  State  to  submit  substantial 
data  on  enforcement,  and  simply  require 
a  statement  by  the  State  that  it  enforced 
the  laws; 

(B)  adopt  a  purely  quantitative 
approach  to  evaluate  enforcement  in 
each  State  in  terms  of  the  number  of 
weighings,  arrests,  etc.  (actually  only  an 
expansion  of  present  regulations);  and 

(C)  use  an  approach  whereby  each 
State  would  develop  annually  a  size  and 
weight  enforcement  program  geared  to 
its  own  requirements,  which  the  FHWA 
would  approve.  At  the  end  of  the  year, 
each  State  would  submit  quantitative 
information  to  certify  its  enforcement  of 
the  program. 

The  States  probably  would  prefer 
Alternative  (A)  because  they  would  not 
have  to  develop  a  plan  or  collect  data  to 
submit  to  the  FHWA.  However,  the 
statement  called  for  in  this  alternative 
would  not  provide  the  FHWA  with  the 
information  required  by  23  U.S.C.  to 
verify  the  States’  enforcement  efforts. 
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Alternative  (B)  would  increase  the 
States’  data  collection  and  reporting 
efforts  but,  again,  the  quality  of  the 
information  would  be  insufficient  to 
verify  these  efforts.  Alternative  (C)  also 
would  increase  the  States'  data 
collection  and  reporting  efforts.  Since 
this  alternative  would  require  each  State 
to  establish  an  enforcement  and 
documentation  program,  it  is  the  only 
one  that  would  provide  the  FHWA  with 
sufficient  information  to  assess 
enforcement  efforts. 

The  NPRM  described  the  approach  in 
Alternative  (C).  Under  this  approach, 
the  FHWA  would  require  each  State  to 
submit  for  review  and  acceptance  a 
truck  size  and  weight  enforcement  plan 
for  the  next  year.  In  addition.  States 
would  submit  the  actual  certification  to 
the  FHWA  by  January  1  of  each  year.  It 
would  provide  the  quantitative 
information  upon  which  the  FHWA 
would  base  the  annual  program 
assessment. 

The  program  would  specify,  among 
other  things,  the  number  of  personnel 
necessary  for  size  and  weight 
enforcement,  the  use  of  fixed  and 
portable  scales  for  weighing  trucks, 
methods  for  handling  excessive  loads  to 
bring  them  within  legal  limits,  and  the 
manner  in  which  repeat  offenders  would 
be  handled.  Once  the  FHWA  approved 
the  State’s  program,  it  would  become  the 
norm  by  which  the  agency  would 
evaluate  the  State’s  activity  for  that  year 
to  determine  whether  the  State  was 
enforcing  vehicle  size  and  weight  laws 
adequately.  The  Surface  Transportation 
Assistance  Act  of  1978  provides  for  a 
penalty  of  10  percent  of  the  highway 
funds  apportioned  to  a  State  if  the  State 
fails  to  enforce  size  and  weight  laws 
adequately. 

The  comment  period  on  the  NPRM 
closed  June  2. 1979.  The  next  step  is  to 
prepare  a  final  rule. 

Summary  of  Benefits 

Sectors  Affected:  State  governments: 

and  users  of  highways,  including  the 

trucking  industry,  truckers,  and  the 

general  driving  public. 

The  primary  benefit  of  this  regulation 
would  be  to  reduce  the  number  of 
illegally  overweight  vehicles  on  the 
highway  system.  State  governments 
would  realize  a  long-range  benefit  from 
the  savings  in  highway  maintenance 
costs,  including  lengthening  the  lives  of 
pavements  and  bridge  structures, 
maintaining  the  safe  condition  of  the 
highways,  and  saving  repair  and 
maintenance  funds.  Operators  of  cargo¬ 
carrying  vehicles  and  the  general  public 
also  would  realize  safety  benefits  from 
improved  highway  conditions. 


Summary  of  Costs 

Sectors  Affected:  State  governments: 
and  the  trucking  industry. 

The  direct  cost  to  each  State  for 
implementing  the  proposed  regulation 
would  vary,  depending  on  its  present 
enforcement  program.  States  with 
extensive  programs  to  enforce  size  and 
weight  laws  would  probably  incur  only 
the  modest  costs  of  additional  reporting 
requirements.  However,  States  with 
limited  enforcement  programs  would 
incur  some  substantial  costs  through 
increases  in  personnel  and  equipment. 

Operators  of  cargo-carrying  trucks 
who,  as  a  matter  of  company  policy, 
load  their  vehicles  beyond  legal  limits, 
would  incur  additional  costs  because 
they  would  need  more  vehicles  to  haul  a 
given  tonnage  on  legally  loaded 
vehicles.  They  would  not  be  able  to  haul 
the  same  tonnage  in  fewer  vehicles 
loaded  beyond  legal  axle  and  gross 
vehicle  weights.  It  should  be  noted, 
however,  that  the  economics  of  motor 
truck  transportation  cannot  be  based  on 
a  philosophy  of  deliberately  loading 
vehicles  beyond  legal  limits. 

At  this  time,  the  FHWA  cannot 
estimate  what  it  will  cost  a  State  to 
expand  its  weight  enforcement  program. 
Similarly,  the  agency  has  no  estimates 
of  reduced  maintenance  costs 
associated  with  fewer  overloaded  trucks 
using  a  State’s  highway  system. 

However,  States  that  would  be  required 
to  upgrade  their  programs  substantially 
could  do  so  incrementally  over  several 
years,  rather  than  incurring  a  one-time, 
lump  sum  expenditure. 

Related  Regulations  and  Actions 

Internal:  The  department  of 
Transportation  recently  completed  an 
inventory  of  systems  of  penalties  for 
violations  of  State  vehicle  weight  laws, 
rules,  and  regulations,  as  well  as 
systems  in  the  States  for  issuing  special 
permits  authorizing  a  vehicle  to.  exceed 
the  applicable  weight  limitation.  FHWA 
submitted  a  final  report  to  Congress  on 
January  28, 1980. 

The  department  is  also  currently 
conducting  a  congressionally  mandated 
study  covering  vehicle  sizes  and  weights 
and  their  effect  on  road  construction, 
reconstruction,  and  maintenance:  the 
relationship  of  highway  design, 
construction  practices,  and  maintenance 
costs  in  States  with  weight  laws  above 
the  Federal  maximum:  the  adequacy  of 
current  standards  for  highway  and 
bridge  design  regarding  present  and 
future  transportation  needs:  and  the 
need  for  and  desirability  of  uniformity  in 
maximum  truck  size  and  weight  limits 
throughout  the  United  States.  The 
Department  is  to  complete  and  report 


upon  this  study  no  later  than  January  15, 
1981. 

External:  “Excessive  Truck  Weight; 

An  Expensive  Burden  We  Can  No 
Longer  Support,”  General  Accounting 
Office  Report,  July  16, 1979. 

Active  Government  Collaboration 
None 
Timetable 

Regulatory  Analysis — will  accompany 
Final  Rule 

Final  Rule — July  1980 
Available  Documents 

ANPRM— 43  FR  2634,  January  18, 1978 
NPRM— 44  FR  15637,  March  14, 1979 
Federal  Highway  Administration  Docket 
77-21,  Notice  2,  Current  size  and  weight 
regulations,  23  CFR  658.9 
Draft  Regulatory  Analysis 
“Excessive  Truck  Weight:  An 
Expensive  Burden  We  Can  No  Longer 
Support,”  General  Accounting  Office 
Report,  July  16, 1979 
All  documents  are  available  for 
review  in  the  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  Room  4205,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590.  . 

Agency  Contact 

William  F.  Bauch,  Chief, 

Traffic  Regulations  Branch 
Office  of  Traffic  Operations 
Federal  Highway  Administration 
400  Seventh  St.,  S.W. 

Washington,  D.C.  20590 
(202J  426-1993 


DOT-FHWA 

Design  Standards  for  Highways— 
Geometric  Design  Standards  for 
Resurfacing,  Restoration,  and 
Rehabilitation  (RRR)  of  Streets  and 
Highways  Other  Than  Freeways  (23 
CFR  Part  625*) 

Legal  Authority 

Federal-Aid  Highway  Act  of  1976, 

§§  106, 108(a)(1).  23  U.S.C.  §§  101(a). 
104(b)(5).  Surface  Transportation 
Assistance  Act  of  1978,  §  116,  23  U.S.C. 

§  119. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  believes  this  rule  is  important 
because  of  the  controversy  over  its 
possible  impacts  on  safety  and  because 
the  geometric  design  criteria  proposed  in 
the  ANPRM  would  substantially  affect 
the  condition  of  the  Nation’s  highway 
system. 

Statement  of  Problem 

The  1976  and  1978  Highway  Acts 
provided  for  a  Federal-aid  program  to 
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assist  the  States  in  resurfacing, 
restoration,  and  rehabilitation  (RRR)  of 
streets  and  highways.  Under  current 
procedures,  RRR  work  must  meet  the 
standards  contained  in  FHWA 
regulations  for  new  construction.  The 
FHWA  permits  exceptions  on  a  project- 
by-project  basis.  The  intent  of  this 
action  is  to  amend  existing  regulations 
in  order  to  establish  separate  RRR 
procedures  to  carry  out  this  program. 
Many  highways  in  need  of  RRR  work 
have  deteriorated  and  do  not  meet 
today’s  traffic  demands,  or  the  design 
standards  that  are  currently  required  by 
FHWA  regulations  for  new  construction 
for  safety  features  such  as  banking  of 
curves,  roadway  and  bridge  width,  and 
horizontal  clearances  of  obstructions. 
Failure  to  provide  design  standards  for 
RRR  work  would  mean  that  the  work 
would  have  to  meet  design  standards  for 
new  construction  or  be  exempted.  This 
practice  has  probably  resulted  in  RRR 
work  not  being  accomplished  in  a  timely 
manner.  In  light  of  this,  the  FHWA  is 
considering  a  number  of  alternatives  for 
implementing  the  RRR  program. 

Alternatives  Under  Consideration 

The  FHWA  explored  major 
alternatives  through  the  publication  of 
an  ANPRM  on  August  25. 1977.  The 
three  alternatives  discussed  in  the 
ANPRM  were: 

(A)  continue  FHWA  design  approval 
operations  within  the  provisions  of  the 
current  regulations  (23  CFR  Part  625)  by 
granting  exceptions  to  existing  design 
standards  on  an  individual  project  basis 
for  RRR  projects; 

(B)  incorporate,  by  reference,  the 
American  Association  of  State  Highway 
and  Transportation  Officials’ 

(AASHTO)  “Geometric  Design  Guide  for 
Resurfacing,  Restoration,  and 
Rehabilitation  (RRR)  of  Highways  and 
Streets”  as  the  acceptable  criteria  for 
Federal-aid  RRR  work;  and 

(C)  develop,  with  State  officials, 
individual  RRR  standards  for  each  State 
by  using  the  AASHTO  “RRR  Guide”  and 
other  guides. 

After  reviewing  the  ANPRM 
comments  on  all  three  alternatives,  an 
FHWA  task  force  formulated  new 
recommendations.  The  task  force 
rejected  all  three  previous  proposals, 
and  the  FHWA  withdrew  the  ANPRM. 

The  FHWA  then  recommended  a  new 
set  of  geometric  design  standards  for 
RRR  projects,  which  it  published  as  an 
NPRM  in  August  1978.  The  NPRM 
elicited  more  than  100  comments, 
primarily  from  State  and  local  highway 
agencies.  The  FHWA  subsequently 
established  an  internal  working  group  to 
review  the  comments  it  received  on  the 
NPRM  and  to  identify  and  evaluate 


alternatives  for  implementing  the  RRR 
program. 

Summary  of  Benefits 

Sectors  Affected:  Users  of  highways; 
State  and  local  governments:  and  the 
general  public. 

The  primary  benefits  of  this  program 
would  be  to  prolong  the  life  of  the 
existing  highway  system  and  to  enhance 
highway  safety  features.  These 
highways  would  otherwise  continue  to 
deteriorate  to  the  point  of  structural 
failure,  requiring  a  much  larger 
expenditure  for  reconstruction.  Other 
anticipated  benefits  include  reducing 
costs  related  to  vehicle  operation  and 
future  highway  repair,  lowering  energy 
consumption,  and  increasing  the 
comfort,  convenience,  and  safety  of 
drivers. 

Summary  of  Costs 

Sectors  Affected:  Users  of  highways: 
State  and  local  governments:  the 
highway  construction  industry  and  its 
suppliers:  and  engineering  services. 
The  FHWA  is  preparing  an  analysis  of 
the  impact  of  the  major  alternatives.  A 
full  analysis  will  be  available  when  we 
publish  the  next  rulemaking  action. 

Using  estimates  of  the  funding  levels 
that  Congress  might  provide,  the 
analysis  will  discuss  the  impact  of 
various  levels  of  design  standards. 

Related  Regulations  and  Actions 

Internal:  FHWA  has  regulations 
establishing  geometric  design  standards 
for  highway  construction  projects  (23 
CFR  Part  625). 

External:  None 

Active  Government  Collaboration 
None 
Timetable 

NPRM — May/June  1980 
Draft  Regulatory  Analysis — will 
accompany  NPRM 

Available  Documents 

ANPRM— 42  FR  42876,  August  25. 

1977,  FHWA  Docket  77-4 
Withdrawal  of  ANPRM — 43  FR  2734, 
January  19, 1978 

NPRM— 43  FR  37556,  August  23. 1978 
Notice  regarding  status  of  proposed 
rulemaking — 44  FR  29921,  May  23, 1979 
Draft  Regulatory  Analysis  of  the 
proposed  regulation 
FHWA  Docket  78-10 
All  documents  are  available  for 
review  in  the  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  Room  4205,  400  Seventh 
Street.  S.W.,  Washington.  D.C.  20590 


Agency  Contact 

Alvin  R.  Cowan,  Chief. 
Geometric  Design  Branch 
Federal  Highway  Administration 
400  Seventh  Street,  S.W. 
Washington,  D.C.  20590 
(2021  426-0312 


DOT-FHWA 

Withdrawal  of  Interstate  Segments 
and  Substitution  of  Alternative 
Transportation  Projects  (23  CFR  Parts 
450  and  476*) 

Legal  Authority 

Federal-Aid  Highway  Act  of  1973,  23 
U.S.C.  §  103  (e)(2)  and  (e)(4).  Federal- 
Aid  Highway  Act  Amendments  of  1974, 
23  U.S.C.  §  103  (e)(2)  and  (e)(4).  Federal- 
Aid  Highway  Act  of  1976,  23  U.S.C. 

§  103  (e)(2)  and  (e)(4).  Surface 
Transportation  Assistance  Act  of  1978, 
as  amended,  23  U.S.C.  §  103  (e)(2)  and 
(e)(4).  National  Mass  Transportation 
Assistance  Act  of  1974,  49  U.S.C, 

§§  1602, 1603,  1604. 

Reason  for  Including  This  Entry 

The  Federal  Highway  Administration 
(FHWA)  has  determined  that  this 
program  has  substantial  cost 
implications  for  State  and  local 
governments,  and  the  effect  on 
transportation  systems  has  created 
considerable  public  interest. 

Statement  of  Problem 

A  number  of  segments  of  the 
Interstate  Highway  System  are  involved 
in  serious  controversy  or  litigation  due 
to  opposition  to  their  construction  from 
environmental  groups,  community 
action  groups,  or  others  seeking 
alternative  transportation  methods. 
Recognizing  that  opposition  to  such 
projects  could  preclude  their 
construction  and  that  transportation 
needs  are  changing.  Congress,  in  1973, 
enacted  legislation  to  permit  State  and 
local  governments  to  withdraw 
segments  of  proposed  Interstate  routes 
from  the  system  and  receive  Federal 
funds  for  substitute  alternative 
transportation  projects.  These  projects 
include  mass  transit  construction  and 
equipment  purchases  for  mass  transit. 
The  FHWA  issued  regulations 
implementing  the  initial  substitution 
provisions  in  1974.  The  regulation 
currently  under  development  reflects 
amendments  enacted  in  the  Federal 
Highway  Act  of  1976  and  the  Surface 
Transportation  Assistance  Act  of  1978. 
Among  other  things,  these  laws  revise 
Federal  funding  shares,  expand  projects 
eligible  for  Federal  funding  to  include 
certain  highway  construction  projects, 
and  impose  deadlines  for  withdrawing 
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Interstate  segments  and  substitutirig 
alternative  transportation  projects.  The 
legislation  also  prohibits  FHWA  from 
designating  new  Interstate  routes  and 
expands  the  eligibility  of  routes  that 
State  and  local  governments  may  wish 
to  withdraw.  The  regulation  would 
provide  additional  guidance  for  the 
States  on  how  to  proceed  with 
withdrawal  and  substitution  actions. 

Alternatives  Under  Consideration 

Under  the  statutory  provisions,  there 
are  no  alternatives  to  this  approach. 
These  provisions  simply  permit  State 
and  local  governments  to  submit 
withdrawal  requests,  and  the  FHWA 
and  the  Urban  Mass  Transportation 
Administration  approve  them  if  they 
meet  the  statutory  requirements. 

Summary  of  Benefits 

Seclors  Affected:  State  highway 
agencies;  transportation  planning 
services:  local  and  suburban  transit  in 
specific  urban  areas  that  choose  to 
take  advantage  of  these  provisions; 
and  the  general  public. 

The  substitution  program  would 
increase  transportation  choices  and 
permit  shifting  resources  from  Interstate 
construction  to  other  transportation 
projects.  In  addition,  there  is  a  potential 
benefit  to  the  mass  transit  construction 
and  manufacturing  industry  because 
substitution  funds  can  be  used  for  either 
highway  or  mass  transit  projects. 

Summary  of  Costs 

Sectors- Affected:  State  and  local 
governments. 

Under  this  provision.  State  and  local 
governments  would  be  required  to 
provide  15  percent  matching  funds  for 
projects  as  opposed  to  10  percent 
matching  funds  for  Interstate  projects. 
Consequently,  they  may  decide  not  to 
build  segments  of  Interstate  highways 
worth  billions  of  dollars  and  receive 
similar  amounts  of  Federal  funds  for 
alternative  transportation  projects.  The 
FHWA  has  made  more  than  $8  billion  in 
Federal  funds  available  for  public  mass 
transit  projects  or  alternate  highway 
projects  since  Congress  first  enacted  the 
substitution  program  in  1973. 

Related  Regulations  and  Actions 

Internal:  Current  FHWA  regulations 
require  State  and  local  governments  to 
develop  transportation  plans  for  urban 
areas  (23  CFR  Part  450).  Other  FHWA 
regulations  prescribe  requirements  and 
standards  for  the  disposition  and  use  of 
property  acquired  by  States  with 
Federal-aid  highway  funds  in 
connection  with  projects  that  they 
modify  or  terminate  (23  CFR  Part  480). 
External:  None 


Active  Goveixunent  Collaboration 

The  FHWA  and  the  Urban  Mass 
Transportation  Administration  are 
preparing  the  regulations  jointly  within 
the  Department  of  Transportation. 

Timetable 

Regulatory  Analysis — wall  acoompany 
Final  Rule 

Final  Rule — June/July  1980 
Available  Documents 

We  issued  regulations  on  June  12, 1974 
(39  FR  20663.),  which  provided  rules  for 
initial  implementation  of  23  .U.S.C. 

§  103(e)(4)  and  23  CFR  Part  476 
NPRM-45  FR2296,  January  10,1980 
Draft  Regulatory  Analysis 
FHWA  Docket  79-29 
All  documents  available  for  review  in 
the  Office  of  the  Chief  Counsel,  Federal 
Highway  Administration,  Room  4205, 

400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590. 

Agency  Contact 

Lawrence  A.  Staron,  Chief, 

Interstate  Reports  Branch 
Federal  Highway  Administration 
400  Seventh  St.,  S.W. 

Washington,  D.C.  20.590 
(202)  426-0404 


CIVIL  AERONAUTICS  BOARD 
Air  Carrier  Fitness  (14  CFR  Part  204) 
Legal  Authority 

The  Federal  Aviation  Act  of  1958, 
§§401  and  419,  49  U.S.C.  §§  1371  and 
1389,  as  amended  by  the  Airline 
Deregulation  Act  of  1978,  P.L.  95-504, 92 
Stat.  1705. 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
thinks  this  rule  is  important  because 
airline  safety  and  financial  fitness  are  of 
broad  public  interest. 

Statement  of  Problem 

In  amending  the  Federal  Aviation  Act 
with  the  Airline  Deregulation  Act  of 
1978,  Congress  retained  the  requirement 
that  air  carriers  demonstrate  that  they 
are  fit,  willing,  <ind  able  to  conduct  air 
transportation  service  and  comply  with 
the  law.  The  Congress  emphasized  the 
importance  of  this  “fitness”  requirement 
by  amending  the  declaration  of  poliqy  in 
the  Federal  Aviation  Act  to  stress  the 
need  for  safe  airline  operations,  and  by 
adding  a  new  requirement  directing 
CAB  to  monitor  and  evaluate  on  a 
continuing  basis  the  airlines’  fitness  for 
scheduled  operations.  In  addition,  as 
part  of  the  Deregulation  Act’s  program 


to  guarantee  essential  air  service  to 
small  communities.  Congress  required 
the  CAB  to  ensure  .(1)  the  fitness  of  all 
airlines  serving  points  that  ane  eligible 
for  CAB-subsidized  service,  and  (2)  the 
reliability  of  those  .airlines  proposing  to 
provide  essential  air  transportation. 

The  general  purpose  lof  this  public 
policy  is  to  ensure  that  airline 
operations  are  conducted  safely  and 
without  undue  financial  risk  to 
consumers,  fnnrder  to  comply  widi  the 
Congressional  mandate,  live  CAB  has 
proposed  a  comprehensive  system  of 
informational  requirements  ^  original 
fitness  determinations  and  ongoing 
data-filing  requirements  for  continuing 
fitness.  The  CAB  has  also  iceached  an 
accord  with  the  F-ederaJ  Aviation 
Administration  ('FAA)  to  integrate  the 
CAB’S  economic  monitoring  of  the 
airlines  with  the  FAA’s  safety 
jurisdiction,  because  each  agency  has 
expertise  that  is  relevant  to  the  other’s 
statutory  mission. 

Alternatives  Under  Consideration 

The  major  alternatives  are:  ;(1) 
continuing  the  current  case-by-case 
approach  to  informational  standards; 
and  (2)  codification  .of  those  standards 
in  a  regulation.  The  CAB  is  inclined 
towards  the  second  alternative  because 
of  the  benefits  listed  below. 

Summary  of  Benefits 

Sectors  Affected:  Air  travelers, 
including  prospective  travelers. 

The  rule  should  help  the  CAB  and  the 
FAA  to  determine  the  fitness  of  air 
carrier  applicants  for  new  operating 
authority.  It  should  also  help  the  CAB 
and  the  FAA  to  monitor  airlines’ 
continuing  fitness.  While  the  benefits 
are  difficult  to  quantify,  they -are 
complementary  toother  FAA  and  CAB 
requirements  that  are  designed  to -ensure 
that  airline  operations  are  conducted 
safely  and  without  unacceptable 
financial  risk  to  consumers. 

Summary  of  Costs 

Sectors  Affected:  The  air 
transportation  industry,  the  CAB,  and 
the  general  public. 

The  direct  costs  of  compliance  with 
the  rule  on  the  part  of  applicant  and 
incumbent  air  carriers  should  be 
minimal  in  relation  to  the  revenue 
involved.  The  CAB  has  an  ongoing 
project  to  weigh  the  costs  and  benefits 
of  reports  and  suggest  ways  to  simplify 
them.  The  project  will  include  a  review 
of  data  received  in  accordance  with  this 
rule.  Over  time,  the  results  of  this 
project  could  further  reduce  the  cost  of 
this  rule. 

In  the  case  of  initial  licensing  of  an 
airline,  direct  costs  for  an  applicant 
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consist  of  legal  counsel,  in-house  or 
external  consultants,  and  management 
time.  For  a  major  new  applicant  such 
costs  could  run  between  $100,000  and 
$500,000,  taking  into  account  the  cost  of 
the  time  necessary  to  pursue  the 
application. 

The  cost  of  complying  with  CAB 
reporting  requirements  for  monitoring 
continuing  fitness  will  vary  with  the 
magnitude  of  the  airline's  operations.  It 
appears  that  all  of  the  data  that  the 
proposed  rule  may  require  to  be  filed 
and  reported  are  already  collected  and 
compiled  by  each  airline  for  general 
business  and  tax  purposes.  Accordingly, 
the  additional  cost  for  the  airlines  of 
complying  with  CAB  requirements  is 
probably  minimal. 

The  major  indirect  cost  to  the  national 
economy  of  the  fitness  licensing 
provision  relates  to  the  delay  between 
the  filing  of  an  application  and  the 
granting  of  the  application  by  the  CAB. 
For  a  new  air  carrier,  this  delay  may 
vary  between  6  and  18  months.  The  only 
other  substantial  direct  cost  is  that 
incurred  by  the  government  in 
processing  applications  and  monitoring 
ongoing  fitness.  No  other  substantial 
indirect  or  direct  costs  appear  likely. 

Related  Regulations  and  Actions 

Internal:  The  CAB  has  historically 
made  fitness  determinations,  including 
decisions  about  what  information  it 
needs,  on  a  case-by-case  basis. 
Requirements  for  the  submission  of 
information  are  also  found  in  14  CFR 
Parts  201  and  241. 

External:  Federal  Aviation 
Administration  safety  regulations: 

“Certification  and  Operations: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commercial  Operators  of 
Large  Aircraft,”  14  CFR  Part  121 
“Air  Taxi  Operators  and  Commercial 
Operators  of  Small  Aircraft,”  14  CFR 
Part  135 

Active  Government  Collaboration 

The  CAB  and  the  Federal  Aviation 
Administration  have  reached  an  accord 
to  integrate  their  procedures  and  share 
their  expertise. 

Timetable 

Final  Rule — late  spring  1980 
Final  Rule  Effective — summer  1960 
Regulatory  Analysis — the  CAB,  as  an 
independent  agency,  is  not  required  to 
prepare  a  regulatory  analysis  as  it  is 
defined  under  E.0. 12044.  However, 
the  CAB  prepares  essentially  the  same 
information  in  its  NPRMs  and  final 
rules. 


Available  Documents 

NPRM— 44  FR  44106,  July  26, 1979 
(CAB  reference  number  for  this 
document:  EDR-385) 

Public  comments  available  for  review 
in  Civil  Aeronautics  Board  Docket  36176 
Comments  may  be  examined  in  Room 
711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.,  as  soon  ag  they  are  received. 

Agency  Contact: 

Paul  L.  Gretch,  Deputy  Director 
Bureau  of  Domestic  Aviation 
Civil  Aeronautics  Board 
Washington,  D.C.  20428 
(2021  673-5448 


Air  Carrier  Insurance  and  Liability  (14 
CFR  Part  205) 

Legal  Authority 

Federal  Aviation  Act  of  1958,  §  401(q), 
49  U.S.C.  §  1371(q),  as  amended  by  the 
Airline  Deregulation  Act  of  1978,  §  22(d), 
P.L.  95-504,  92  Stat.  1722. 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
considers  this  rule  important  because  it 
would  place  insurance  requirements  on 
certificated  route  airlines  for  the  first 
time,  and  would  substantially  increase 
the  present  requirements  for  air  taxi 
operators.  The  proposed  rule  would  also 
meet  a  concern  of  Congress  when  it 
passed  the  Airline  Deregulation  Act  of 
1978 — that  passengers  be  protected 
during  the  airlines’  transition  to  a  more 
competitive  environment. 

Statement  of  Problem 

The  CAB  staff  estimates  that  the 
average  bodily  injury/death  claim 
award  for  losses  suffered  by  passengers 
and  non-passengers  has  climbed  from 
$55,182  in  1967  to  a  projected  $252,834  in 
1979,  an  increase  of  450  percent.  The 
CAB’S  insurance  regulations,  which 
require  airlines  to  obtain  insurance  from 
private  companies,  now  only  apply  to 
air  taxis  (operators  of  small  aircraft), 
charter  airlines,  and  domestic  cargo 
carriers.  The  minimum  insurance  limits 
that  the  CAB  requires'for  these  carriers 
range  from  $75,000  per  person  to 
$500,000  per  person.  However,  at  the 
present  time,  there  are  no  CAB 
insurance  requirements  for  CAB- 
certificated  passenger  carriers,  such  as 
the  large  nationwide  airlines. 

The  Airline  Deregulation  Act  of  1978 
requires  all  certificated  air  carriers  to 
have  liability  insurance  coverage  as 
established  by  the  CAB.  Unless  a  carrier 
complies  with  the  CAB’s  insurance 
rules,  it  cannot  obtain  or  retain 


operating  authority.  Although  there  has 
not  been  a  problem  with  the  ability  of 
existing  scheduled  carriers  to  pay  claims 
made  against  them.  Congress  concluded 
that  airline  deregulation  would 
significantly  reduce  the  barriers  to  entry 
into  air  transportation.  This  in  turn 
could  result  in  operations  by  new 
carriers  that  are  less  able  to  compensate 
the  public  for  damage  losses  in  an 
accident. 

Changes  in  the  liability  protection 
rules  also  appear  to  be  needed  to  keep 
pace  with  the  steadily  increasing  value 
of  losses  the  public  suffers  in  aircraft 
accidents.  The  restructuring  and 
revision  of  insurance  rules  will  also 
meet  the  mandate  of  the  Congress,  in 
ensuring  protection  of  the  public  during 
the  transition  of  air  transportation  from 
a  heavily  regulated  to  a  deregulated 
market. 

Alternatives  Under  Consideration 

Possible  alternatives  the  CAB  is 
considering  include  (1)  minimum 
standards  for  insurance  policies  and 
self-insur&nce  plans,  to  prohibit  certain 
types  of  exclusions  of  liability  or  to 
require  certain  specific  terms,  (2) 
minimum  limits  of  coverage,  (3) 
requiring  disclosure  of  the  carrier’s 
insurance  and  liability  limits  to 
passengers  and  shippers,  (4)  establishing 
different  limits  and  standards  for 
different  types  and  sizes  of  air  carriers, 
and  (5)  no  action  at  all  at  this  time. 

Minimum  limits  of  liability  and 
minimum  standards  for  insurance 
policies,  alternatives  (1)  and  (2),  would 
set  specific  amounts  and  terms  and 
conditions  that  the  carriers  must  meet. 
These  standards  would  be  similar  to  the 
CAB’s  current  insurance  rules.  These 
alternatives  have  the  advantage  of 
ensuring  a  minimum  financial 
responsibility  for  all  existing  carriers, 
whatever  their  past  records,  and  for  new 
carriers  as  the  historical  barriers  to 
entry  are  reduced.  They  would  also  go 
further  in  meeting  the  intent  of  the 
Airline  Deregulation  Act,  which 
emphasizes  that  safety  in  air 
transportation  be  given  primary 
importance  in  the  transition  to 
deregulation. 

For  domestic  air  cargo  transportation, 
the  CAB  now  uses  alternative  (3),  and 
requires  carriers  to  disclose  their 
insurance  and  liability  limits,  but  does 
not  require  specific  amounts  for  those 
limits.  While  the  CAB  has  only  used  this 
type  of  approach  in  regulation  of 
insurance  liability  for  a  short  time,  it  has 
the  advantage  of  allowing  carriers  to 
establish  their  own  liability  limits  within 
the  boundaries  of  competition  and 
internal  economic  management.  Its 
disadvantages  are  that  it  depends  on  a 
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generally  knowledgeable  consumer, 
such  as  a  shipper  in  cargo 
transportation,  and  may  not  be  as 
effective  in  giving  actual  notice  to 
vacation  travelers  and  others  who  might 
not  be  regular  users  of  air 
transportation. 

Alternative  (4)  is  important  because  of 
the  wide  variety  in  the  size  of  airlines, 
the  aircraft  they  use,  and  the  size  of 
their  businesses.  The  advantages  of 
different  rules  for  large  and  small 
aircraft  or  businesses  are  that  the  rules 
may  be  structured  so  that  the  costs  are 
not  overwhelming,  and  that  they  better 
address  the  special  problems  of  each 
situation.  The  disadvantage  is  that 
nonuniform  rules  may  be  misleading  to 
passengers  and  shippers. 

Alternative  (5)  is  based  on  the 
assumption  that  the  present  standards, 
conditions,  and  applicability  of  the 
CAB’S  insurance  requirements  are 
adequate,  and  that  the  burden  should 
generally  be  on  passengers  and  shippers 
to  ensure  that  they  have  necessary 
insurance  coverage  in  case  of  an 
accident.  Advantages  are  no  increase  in 
costs,  other  than  inflation.  The 
disadvantages  are  the  possibility  of 
substantial  loss  for  some  passengers, 
and  that  passengers  would  have  no  way 
of  knowing  whether  the  airline  has 
adequate  coverage. 

The  CAB  is  proposing  to  use  a 
combination  of  alternatives  (1)  through 
(4).  The  proposal  includes  authorized 
exclusions  and  standards  for  insurers, 
and  minimum  coverage  of  $300,000  per 
passenger.  The  minimum  for  passenger 
liability  per  accident  would  be  $300,000 
X  75  percent  of  the  number  of  seats.  For 
third-party  liability,  the  proposed 
amounts  are  $300,000  per  person  and  $20 
million  per  accident  ($2  million  for  small 
aircraft).  The  proposal  would  also 
require  disclosure  of  a  carrier’s 
insurance  and  liability  limits  to  shippers. 
This  would  allow  the  agency  to  tailor 
insurance  regulations  to  the  needs  of 
each  group  of  shippers  and  passengers, 
and  to  the  ability  of  carriers  to  afford 
needed  coverage. 

Summary  of  Benefits 

Sectors  Affected:  Air  cargo  carriers; 

air  travelers;  and  shippers  using  air 

transportation. 

Both  air  passengers  and  air  shippers 
can  be  expected  to  benefit  from  the 
proposed  insurance  requirements 
because  they  would  be  better  able  to 
recover  money  damages  in  the  event  of 
an  accident  or  damage  to  property. 
Cargo  air  carriers  would  benefit  by 
being  able  to  set  their  own  insurance 
levels  and  liability  limits  to  meet  market 


demand,  thus  ensuring  they  will  be  at 
the  most  efficient  amounts. 

Summary  of  Costs 

Sectors  Affected:  The  air 
transportation  industry,  including 
certificated  air  passenger  carriers, 
flying  charter  services,  air  taxis,  and 
air  cargo  carriers;  the  insurance 
industry;  air  travelers;  and  shippers 
using  air  transportation. 

Although  the  CAB  has  not  previously 
required  certiBcated  route  carriers  to 
maintain  insurance,  most  already  have 
coverage  in  amounts  equal  to  or  greater 
than  the  limits  being  considered.  Ail  but 
one  of  the  charter  airlines  also  have 
such  coverage.  Some  air  taxi  operators 
may  have  to  increase  their  insurance 
coverage  to  meet  the  proposal,  and  new 
carriers  would,  of  course,  have  to  obtain 
coverage  meeting  these  standards.  The 
CAB  staff  estimates  that  the  increased 
annual  cost  to  the  air  taxis  for  new 
passenger  liability  coverage  may  be 
approximately  $200  per  seat,  and  the 
increase  in  cost  for  public  liability 
coverage  (insurance  for  liability  to 
people  other  than  passengers)  may  be 
approximately  $200  to  $4,000  (1979 
dollars)  per  plane,  depending  on  the  size 
of  the  plane.  These  costs  would  likely  be 
passed  on  to  passengers  and  shippers  as 
increases  in  prices. 

The  insurance  industry  would  have 
some  costs  in  rewriting  present  policies 
and  obtaining  reinsurance  to  meet  the 
new  coverages  and  conditions. 

Operators  of  small  aircraft  would 
have  somewhat  smaller  costs  for  the 
proposed  third-party  liability  coverage, 
because  the  per  occurrence  limit  set  for 
those  aircraft  would  be  $2  million  rather 
than  $20  million. 

Related  Regulations  and  Actions 

Internal:  Insurance  requirements  for 
special  classes  of  air  carriers: 

Indirect  Cargo  Carriers,  14  CFR  Part 
296 

Air  Taxis,  14  CFR  Part  298 
Domestic  Cargo  Carriers,  14  CFR  Part 
291 

Charter  Carriers,  14  CFR  Part  208 
External:  The  CAB  staff  is  researching 
related  actions  by  other  agencies. 

Active  Government  Collaboration 

CAB  staff  held  discussions  with  the 
Federal  Aviation  Administration,  whose 
experience  with  accident  litigation  and 
insurance  problems  is  helpful  to  the 
CAB  in  formulating  a  proposed  rule,  and 
with  the  Military  Traffic  Management 
Command  for  information  about 
insurance  of  air  carriers  carrying 
civilians  for  the  Department  of  Defense. 


Timetable 

Final  Rule — summer  1980 
Final  Rule  Effective — fall  1980 
Regulatory  Analysis — the  CAB,  as  an 
independent  agency,  is  not  required  to 
prepare  a  regulatory  analysis  as  it  is 
defined  under  E.0. 12044.  However, 
the  CAB  prepares  essentially  the  same 
■information  in  its  NPRMs  and  final 
rules. 

Available  Documents 

NPRM^S  FR  7566,  February  4, 1980 
(EDR-395) 

Extension  of  comment  period — 45  FR 
14062,  March  4, 1980  (EDR-395A)  (Note: 
Numbers  in  parenthesis  are  CAB 
reference  numbers  for  these  documents.) 

Civil  Aeronautics  Board  Dockets 
37531  and  37532 

Public  comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C. 

Agency  Contacts 
Foreign  air  carrier  requirements: 
Richard  Loughlin,  Chief 
Regulatory  Affairs  Division 
Bureau  of  International  Aviation 
Civil  Aeronautics  Board 
Washington,  D.C.  20428 
(202)  673-5880 

U.S.  air  carrier  requirements: 

J.  Kevin  Kennedy 
Bureau  of  Domestic  Aviation 
Civil  Aeronautics  Board 
Washington,  D.C.  20428 
(202)  673-5918 

CAB 

Essential  Air  Service  Subsidy 
Guidelines  (14  CFR  Part  271) 

Legal  Authority 

Federal  Aviation  Act  of  1958,  §  419(d), 
49  U.S.C.  §  1389(d),  as  amended  by  the 
Airline  Deregulation  Act  of  1978,  P.L.  95- 
504,  92  Stat.  1739. 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
considers  this  rule  important  because  it 
should  significantly  reduce  the  Federal 
subsidy  of  airlines.  It  also  represents  a 
major  shift  in  focus  of  the  subsidy 
program.  Rather  than  subsidizing 
certificated  airlines  to  aid  in  their 
economic  viability  and  expansion,  the 
new  subsidy  program  will  focus  on 
smaller  commuter  airlines  in  order  to 
improve  air  service  to  small 
communities. 

Statement  of  Problem 

The  primary  thrust  of  the  Airline 
Deregulation  Act  of  1978  is  to  let  the 
level,  quality,  and  price  of  air 
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transportation  be  determined  by  free 
competition  of  airlines  seeking  to  meet 
consumer  demand,  instead  of  by 
pervasive  government  regulation. 
However,  to  minimize  the  potential 
disruption  caused  by  airlines’  increased 
freedom  to  reduce  or  eliminate  service 
in  particular  markets,  the  Deregulation 
Act  also  established  a  program  to 
preserve  essential  air  service  to  small 
communities,  using  Federal  subsidy 
when  necessary.  The  CAB  is  responsible 
for  determining  the  level  of  essential  air 
transportation  at  each  eligible  point  and 
ensuring  that  such  service  is  provided. 
“Eligible  points”  basically  are  those  to 
which  any  certificated  airline  was 
authorized  to  provide  service  on 
October  24, 1978  (555  points],  plus 
certain  other  points  that  the  CAB  may 
designate.  “Essential  air  transportation" 
is  a  level  of  air  transportation  that  the 
CAB,  according  to  statutory  criteria, 
finds  will  satisfy  the  community's  needs 
for  air  transportation  to  one  or  more 
principal  destinations,  and  will  ensure 
the  community's  access  to  the  nation’s 
air  transportation  system. 

This  rulemaking  to  establish  subsidy 
guidelines  responds  to  §  419(d)  of  the 
Federal  Aviation  Act,  as  amended, 
which  states: 

The  Board  shall,  by  rule,  establish 
guidelines  to  be  used  by  the  Board  in 
computing  the  fair  and  reasonable 
amount  of  compensation  required  to 
insure  the  continuation  of  essential  air 
transportation  to  any  eligible  point. 
Such  guidelines  shall  include  expense 
elements  based  upon  representative 
costs  of  air  carriers  providing 
scheduled  air  transportation  of 
persons,  property,  and  mail,  using 
aircraft  of  the  type  determined  by  the 
Board  to  be  appropriate  for  providing 
essential  air  transportation  to  the 
eligible  point. 

During  FY  1979,  the  CAB  began  work 
on  deciding  whether  subsidy  is  needed 
for  essential  service  to  27  points.  During 
FYs  1980  and  1981,  the  CAB  expects  to 
provide  subsidy  support  for  12 
additional  points  each  year. 

Alternatives  Under  Consideration 

The  Airline  Deregulation  Act  does  not 
point  the  CAB  toward  any  particular 
subsidy  approach.  On  the  contrary. 
Congress  expects  the  CAB  1o  develop 
new  and  innovative  subsidy  methods. 
The  primary  emphasis  is  on  ensuring 
essential  services,  rather  than  on 
minimizing  the  costs  of  the  program:  i.e., 
the  subsidy  program  must  be  structured 
so  as  not  to  hinder  in  any  way  the 
provision  of  essential  services.  But,  of 
course,  the  CAB  must  be  prudent  with 
Federal  expenditures,  so  it  is  faced  with 


the  dual  and  conflicting  objectives  of 
keeping  subsidy  at  a  reasonable  level 
without  interfering  with  the  provision  of 
essential  air  services. 

Developing  a  market  for  air  service  is 
a  step  common  to  achieving  both  goals. 
Specifically,  increased  traffic  volumes 
can  at  once  justify  better  service  (more 
flights)  and  reduced  subsidy  cost.  The 
CAB  is  considering  three  alternatives  for 
achieving  these  goals.  One  alternative  is 
cost-plus  subsidy,  under  which  airlines 
are  reimbursed  for  their  expected  losses, 
allowed  a  reasonable  profit,  and,  in 
addition,  compensated  for  any 
additional  losses  that  they  incur  in 
actually  providing  the  service.  This 
approach  does  not  appear  to  promote 
either  goal.  Instead,  the  CAB  favors  two 
innovative  incentive  approaches.  Under 
one,  the  fixed  incentive  rate,  the  airline 
would  be  reimbursed  for  a 
predetermined  projected  loss  and 
allowed  a  reasonable  profit.  If  it 
incurred  additional  losses,  it  would  not 
receive  additional  compensation.  If  the 
airline  received  additional  revenue, 
however,  it  could  keep  the  extra  profit. 
The  possibility  of  making  large  profits 
with  subsidy  gives  airlines  the  incentive 
to  be  cost-efficient  and  develop  the 
market.  The  possibility  of 
uncompensated  losses,  however,  poses 
the  danger  of  service  terminations.  To 
avoid  this  problem,  the  CAB  is  also 
considering  a  third  approach,  the  shared 
incentive  rate.  Under  this  apiproach,  as 
with  the  others,  the  airline  would  be 
reimbursed  for  a  predetermined 
projected  loss  and  allowed  a  reasonable 
profit.  The  difference  is  that  under  the 
shared  rate,  the  CAB  would  compensate 
the  airline  for  some  of  its  additional 
losses  instead  of  all  of  them  (cost-plus 
approach)  or  none  of  them  (fixed  rate 
approach).  These  three  alternatives  will 
be  discussed  in  the  NPRM. 

Summary  of  Benefits 

Sectors  Affected:  Small  communities: 
air  travelers  and  potential  travelers  to 
these  communities:  the  air 
transportation  industry,  particularly 
small,  commuter  airlines:  CAB:  and 
the  general  public. 

The  benefits  from  the  subsidy 
program  are  the  avoidance  of  severe 
economic  dislocation  and  the 
continuation  of  essential  air  service  to 
communities  that  would  otherwise  lose 
that  service  as  a  result  of  airline 
deregulation.  In  some  subsidy  cases,  the 
combination  of  deregulation  and 
subsidy  will  result  in  more  flights  and 
better  air  service.  This  may  lead  to  other 
tangible  benefits  to  the  communities, 
such  as  the  attraction  of  new  industry  or 
business,  and  to  intangible  benefits, 
such  as  animproved  way  of  life 


stemming  from  better  and  continued 
access  to  the  Nation's  air  transportation 
system. 

Smaller  commuter  airlines  will  benefit 
as  the  program  focuses  on  subsidizing 
them  to  provide  services  to  smaller 
communities. 

The  subsidy  guideline  rule,  as 
opposed  to  the  subsidy  program  itself, 
should  also  provide  several  benefits.  It 
would  simplify  the  procedures  for 
computing  subsidy  amounts,  thus  saving 
administrative  time  for  the  CAB  and 
airlines.  It  could  also  result  in  improved 
services  and  lower  subsidy  costs  if  it 
uses  an  incentive  approach.  Although 
the  effecfon  individual  taxpayers  of  the 
choice  of  guidelines  will  be  slight  in  any 
event,  the  incentive  plan  should 
minimize  subsidy  compensation  and 
save  taxpayers  in  the  aggregate  several 
million  dollars  annually,  when 
compared  with  other  approaches  to 
subsidy. 

The  Congressional  Budget  Office 
estimated  that  when  this  new  system  is 
phased  in  and  the  old  subsidy  system 
phased  out  (1986),  there  will  be  a 
savings  of  28  million  subsidy  dollars  per 
year.  The  subsidy  program  and 
guidelines  are  not  predicated  on  a  cost/ 
benefit  analysis  by  the  agency,  but  are 
required  by  law. 

Summary  of  Costs 

Sectors  Affected:  CAB. 

The  CAB  staffs  preliminary  estimates 
of  the  costs  to  the  government  of  the 
underlying  subsidy  program  are  $380,000 
for  FY  1979,  $9.4  million  for  FY  1980,  and 
$13.4  million  for  FY  1981.  The  program  is 
still  in  an  early  stage,  and  these 
estimates  could  prove  to  be  understated, 
particularly  if  the  defined  level  of  • 
“essential  air  transportation"  is  raised. 
A  regulation  establishing  subsidy 
guidelines,  as  opposed  to  the  subsidy 
program  itself,  is  not  likely  to  impose 
any  significant  costs. 

Related  Regulations  and  Actions 

Internal:  The  CAB  has  adopted  the 
following  new  regulations: 

Criteria  for  Designating  Additional 
Eligible  Points — 14  CFR  Part  270 

Terminations,  Suspensions,  and 
Reductions  of  Service — 14  CFR  Part  323 

Procedures  for  Compensating  Air 
Carriers  for  Losses — 14  CFR  Part  324 

Guidelines  for  Individual 
Determinations  of  Essential  Air 
Transportation — 14  CFR  Part  398 

External:  The  CAB  is  a  party  to  an 
interagency  cooperative  agreement, 
described  below. 

Active  Government  Collaboration 

The  CAB  is  a  party  to  an  interagency 
cooperative  agreement  for  the  purpose 
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of  fostering  optimum  air  service  to  small 
communities  through  coordinated 
financial  assistance.  The  agreement  is 
titled  “Small  Community  Air 
Transportation  Memorandum  of 
Cooperation.”  Other  parties  to  it  are:  the 
Economic  Development  Administration 
(Department  of  Commerce),  the  Federal 
Aviation  Administration  (Department  of 
Transportation),  the  Farmers  Home 
Administration,  and  the  Small  Business 
Administration  (Department  of 
Commerce). 

Timetable 

NPRM — spring  1980. 

Final  Rule — fall  1980. 

Final  Rule  Effective — fall  1980. 
Regulatory  Analysis — the  CAB,  as  an 
independent  agency,  is  not  required  to 
prepare  a  regulatory  analysis  as  it  is 
defined  under  E.  0. 12044.  However, 
the  CAB  prepares  essentially  the  same 
information  in  its  NPRMs  and  final 
rules. 

Available  Documents 

Final  Rule  adopting  Part  270:  44  FR 
76767,  December  28, 1979  (ER-1166) 

Final  Rule  adopting  Part  323:  44  FR 
20635,  April  6, 1979  (PR-200) 

Final  Rule  adopting  Part  324:  44  FR 
42171,  July  19, 1979  (PR-209) 

Final  Rule  adopting  Part  398:  44  FR 
52646.  September  7, 1979  (PS-87)  (Note: 
Numbers  in  parentheses  are  CAB 
reference  numbers  for  these  documents.) 

Agency  Contact: 

John  R.  Hokanson,  Chief 
Air  Carrier  Subsidy  Need  Division 
Bureau  of  Domestic  Aviation 
Civil  Aeronautics  Board 
Washington,  D.C.  20428 
(202)  673-5368 


CAB 

Plain  English  for  Airline/Passenger 
Contracts. 

Legal  Authority 

Federal  Aviation  Act  of  1958,  as 
amended,  §§  403,  404,  and  411,  49  U.S.C. 
§§  1373, 1374,  and  1381. 

Reason  for  Including  This  Entry 

The  Civil  Aeronautics  Board  (CAB) 
considers  this  rule  important  because  it 
should  greatly  benefit  a  large  portion  of 
the  public  by  increasing  passengers’ 
ability  to  understand  their  agreements 
with  the  airlines,  and  to  make  informed 
choices  about  what  airlines  to  fly  and 
what  services  to  buy.  It  should  also  help 
airlines  to  prepare  for  the  later  stages  of 
deregulation,  when  they  will  have  to 
make  contracts  directly  with  passengers, 
rather  than  through  tariffs  filed  with  the 
CAB. 


Statement  of  Problem 

Contracts  between  airlines  and  their 
passengers  are  very  complicated.  The 
airlines  write  thousands  of  contract 
provisions  in  technical  legal  language 
and  publish  them  in  tariffs,  which  are 
documents  that  airlines  file  with  the 
CAB.  These  documents  contain  crucial 
information  about  the  rights  passengers 
do  or  do  not  have  when  they  encounter 
air  travel  problems  like  mishandled 
baggage,  delayed  or  canceled  flights, 
oversold  flights  (bumping),  lost  tickets, 
or  fare  misunderstandings.  Unlike  the 
practice  with  most  contracts,  airlines  do 
not  give  air  travelers  a  copy  of  the  tariffs 
to  take  home  and  read.  The  CAB 
requires  airlines  to  inform  passengers 
about  a  few  basic  subjects  by  using 
airline  ticket  notices  and  ticket  counter 
signs  written  by  the  CAB.  But  even  these 
notices  have  been  technical  and  hard  to 
understand,  and  to  read  most  of  the 
terms  of  their  contracts,  passengers 
must  visit  the  Tariffs  Section  at  the  CAB 
or  an  airline  ticket  office  where  tariffs 
are  kept  open  for  public  inspection.  It  is 
hard  for  the  average  passenger  to  locate 
and  understand  important  information 
in  the  tariffs,  and  most  airline 
passengers  don’t  find  out  about  many 
important  limitations  on  their  rights  until 
after  they  have  a  serious  problem  and 
register  a  claim  with  the  airline.  But 
because  of  the  legal  doctrine  of 
“constructive  notice,”  under  which 
passengers  are  assumed  to  know  what 
is  in  the  tariffs,  passengers  are  usually 
bound  by  the  contents  of  tariff  rules, 
whether  or  not  they  are  aware  of  them 
when  they  agreed  to  buy  their  tickets. 

Alternatives  Under  Consideration 

The  CAB  is  considering  issuing  an 
NPRM  that  would  propose  the  airlines 
find  some  simpler,  more  direct  way  than 
tariffs  of  informing  passengers  of  their 
contract  terms.  One  alternative  would 
simply  be  to  state  that  airlines  may  not 
use  the  tariff  system  to  put  terms  in  the 
contract  without  giving  passengers  a 
direct  opportunity  to  read  and  know  of 
them.  The  courts  would  review  the 
adequacy  of  the  airlines’  notification 
efforts,  as  they  do  in  unregulated 
industries.  Other  possible  alternatives 
under  consideration  would  entail 
increased  amounts  of  CAB  involvement 
in  specifying  “plain  English”  standards 
for  the  contract  documents  prepared  by 
airlines,  or  in  reviewing  the  clearness 
and  completeness  of  documents.  More 
detailed  regulation  has  the 
disadvantages  of  restricting  airline 
management  decisions,  and  not 
necessarily  using  the  most  effective  and 
least  costly  method. 


Summary  of  BeneHts 

Sectors  Affected:  Air  travelers  (over 
250  million  passengers  yearly),  the  air 
transportation  industry,  and  travel 
agents. 

Passengers  would  have  more 
reasonable  expectations  of  just  what  is 
included  in  their  air  fares,  and  would  be 
able  to  take  precautions  to  avoid  many 
types  of  air  travel  problems  or  minimize 
the  consequences  when  problems  do 
arise.  They  would  also  be  able  to  make 
more  informed  choices  among 
competing  airlines,  because  they  would 
have  a  clearer  understanding  of  the 
differences  in  the  services  offered. 
Airlines  would  also  receive  some 
benefits,  because  they  would  gain 
valuable  experience  for  the  later  phases 
of  deregulation,  when  they  will  no 
longer  have  the  protection  of  a 
government-regulated  tariff  system  and 
the  doctrine  of  constructive  notice. 
Similarly,  travel  agents  would  be  better 
able  to  serve  their  customers,  because 
they  could  more  easily  determine  the 
differences  between  different  airlines’ 
service  offerings. 

Summary  of  Costs 

Sectors  Affected:  The  air 
transportation  industry;  and  air 
passengers. 

There  would  be  one-time  airline  costs 
to  develop  “plain  English”  contract 
documents,  as  well  as  printing  and 
distribution  costs  to  make  the 
documents  available  to  passengers. 
Under  airline  deregulation,  when  tariffs 
are  eliminated  for  domestic  air 
transportation  in  1983,  however,  airlines 
will  eventually  face  this  problem  and 
these  costs  in  some  form  anyway.  The 
effect  of  the  CAB  regulation  would  not 
be  to  add  significantly  to  costs  in  the 
long  run,  but  instead  to  assist  the 
industry  in  developing  the  most  cost- 
effective  means  of  making  passengers 
aware  of  the  terms  and  conditions  of 
their  travel. 

Related  Regulations  and  Actions 

Internal:  On  April  16, 1980,  the  CAB 
issued  an  NPRM  to  simplify  the  notices 
that  it  already  requires  airlines  to  give 
passengers  (45  FR  25817;  CAB  reference 
number  for  this  document  is  EDR-396) 
Exemption  of  U.S.  and  Foreign  Air 
Carriers  from  Tariff  Observance 
Requirements  to  Permit  Resolution  of 
Consumer  Complaints,  Order  78-12-49, 
Docket  34189 

Air  Carrier  Rules  Governing  Failure  to 
Operate  on  Schedule  or  Failure  to  Carry, 
Orders  79-4-115,  79-9-129,  79-11-23, 
and  80-3-10,  Docket  35361 
Air  Carrier  Rules  Governing  the 
Application  of  Tariffs,  Order  79-2-106, 
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79-12-98,  and  Order  80-4-52,  Docket 
34772. 

14  CFR  Part  221,  Tariffs 
14  CFR  Part  250,  Oversales 
External:  None. 

Active  Government  Collaboration 
None 

Timetable 

NPRM — summer  1980. 

Final  Rule — winter  1980-1981. 
Regulatory  Analysis — The  CAB,  as  an 
independent  agency,  is  not  required  to 
prepare  a  regulatory  analysis  as  it  is 
defined  under  E.0. 12044.  However, 
the  CAB  prepares  essentially  the  same 
information  in  its  NPRMs  and  final 
rules. 

Available  Documents 

The  orders  listed  under  Related 
Regulations  and  Actions  can  be 
obtained  from  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428  (202)  673-5432 

Agency  Contact: 

Patricia  Kennedy,  Chief 
Policy  Development  Division 
Bureau  of  Consumer  Protection 
Civil  Aeronautics  Board 
Washington,  D.C.  20428 
(202)  673-5158 


FEDERAL  COMMUNICATIONS 
-  COMMISSION 

Children’s  Television  Programming 
and  Advertising  Practices 

Legal  Authority 

The  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  307,  308,  and  403. 

Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  thinks  that  these 
proposed  regulations  are  of  significant 
public  interest  because  it  receives  heavy 
citizen  mail  about  children’s  television 
programming  and  practices.  This 
proposed  rulemaking  puts  out  for 
comment  the  options  we  think  may  be 
available  for  changing  children’s 
television  programming  practices,  if 
change  is  appropriate. 

Statement  of  Problem 

On  January  26, 1971,  at  the  request  of 
a  public  interest  group,  Action  for 
Children’s  Television  (ACT),  the  FCC 
issued  a  Notice  of  Inquiry  into  children’s 
programming  and  advertising  practices, 
calling  for  comments  on  ACT’s  proposal 
that  the  Commission  adopt  certain 
guidelines  for  television  programming 
for  children.  As  a  result  of  this  inquiry. 


the  FCC  issued  a  Children’s  Television 
Report  and  Policy  Statement  in  October 
1974  stating  that  it  expected  television 
licensees  to  make  meaningful  efforts  to 
voluntarily  regulate  themselves  in 
several  areas: 

•  to  air  programming  specifically 
designed  for  children; 

•  to  air  a  reasonable  amount  of 
programming  (no  less  than  14  hours) 
designed  to  educate  and  inform  and  not 
merely  to  entertain; 

•  to  provide  programming  for  specific 
age  groups;  and 

•  to  improve  scheduling  practices; 

It  also  set  forth  specific  advertising 

guidelines  regarding  too  many 
commercials,  separation  of  program 
matters  from  commercial  matters,  host 
selling  (use  of  a  program  host  or  other 
program  personality  to  promote 
products),  and  tie-ins  (promotion  of 
products  during  a  program  in  such  a 
way  that  it  constitutes  advertising).  In 
1978,  the  Commission  reopened  its 
inquiry  and  issued  a  Second  Notice  of 
Inquiry  seeking  information  to  evaluate 
the  effectiveness  of  its  1974  guidelines 
and  to  assess  possible  alternatives  to 
these  guidelines.  As  a  result  of  the 
Commission’s  findings,  the  FCC  issued  a 
Children’s  Television  Task  Force  Report 
in  December  1979,  concluding  that 
industry  self-regulation  during  this 
period  had  not  been  effective  in  fully 
meeting  the  programming  guidelines  set 
forth  in  the  1974  Children’s  Television 
Report  and  Policy  Statement.  Because 
the  industry  had  not  regulated  itself 
enough  in  the  programming  area,  the 
Commission  issued  an  NPRM  asking  for 
comments  on  a  number  of  options  for 
rules  to  be  applied  to  the  broadcast 
industry.  Comments  are  due  on  June  2, 
1980. 

Alternatives  Under  Consideration 

In  considering  whether  (and  to  what 
extent)  the  FCC  needs  to  regulate 
children’s  television  programming,  the 
FCC  is  considering  the  following 
alternatives. 

(A)  repealing  the  existing  Policy 
Statement; 

(B)  maintaining  or  modifying  the 
Policy  Statement  in  accordance  with 
comments  received; 

(C)  adopting  interim  programming 
rules  requiring  a  minimum  amount  of 
educational  programming  for  preschool 
and  school-age  children;  (The  Task 
Force  report  recommended  2V2  hours  per 
week  of  educational  and  instructional 
programming  for  school-age  children 
and  5  hours  per  week  for  preschool 
children.); 

(D)  adopting  similar  requirements  as 
license-renewal  processing  guidelines; 
and/or 


(E)  encouraging  competition  among 
broadcasters  by  increasing  the  number 
of  cable  systems,  subscription 
television,  and  other  types  of  pay 
television. 

Summary  of  Benefits 

Sectors  Affected:  Children  nationwide 
and  their  families;  cablevision 
services,  subscription  or  closed  circuit 
television,  and  other  types  of  pay 
television. 

If  adopted,  this  proposal  could 
improve  the  amount  of  educational 
television  programming  and  decrease 
the  number  of  commercials  which 
children  watch,  and  by  deregulating  the 
industry  as  proposed,  improve 
competition  among  broadcasters 
throughout  the  pay  television  industry. 

Summary  of  Costs 

Sectors  Affected:  The  entire 
broadcasting  industry,  including 
networks,  stations,  and  production 
and  programming  activities;  and  the 
advertising  industry. 

The  FCC  expects  public  comments  on 
the  question  of  potential  costs  of  this 
proposal.  For  this  reason,  the  FCC  has 
not  made  any  express  findings  of  the 
costs  of  this  proposal. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Public  Comment  Period — closes  June 
2, 1980  Reply  Comments — closes 
August  1, 1980 

Available  Documents 

The  Notice  of  Inquiry/Notice  of 
Proposed  Rulemaking  of  January  9, 1980 
is  available  on  request  from  the  FCC’s 
Office  of  Public  Affairs,  Washington, 
D.C.  20554.  Request  Docket  19142. 

Agency  Contact 

Susan  Greene,  Chief  Children’s 
Television  Task  Force  Federal 
Communications  Commission 
Washington,  D.C.  20554  (202)  653- 
7586 

FCC 

Creation  of  “New"  Personal  Radio 
Service 

Legal  Authority 

The  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i)  and  403. 

Reason  for  Including  This  Entry 

The  Federal  Communication 
Commission  (FCC)  thinks  this  rule  is 
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important  because  it  would  make  a  new 
radio  service  available  to  the  public  at 
large. 

Statement  of  Problem 

For  over  30  years,  the  Federal 
Communications  Commission  has 
recognized  the  need  for,  and  the  value 
of,  personal  radio  communications.  The 
largest  personal  radio  service  is  the 
Citizens  Band  (CB)  Radio  Service,  in 
which  the  FCC  has  licensed  more  than 
14  million  people.  Other  personal  radio 
services  include  the  General  Mobile 
Radio  Service,  which  offers  the  general 
public  very  high  quality 
communications,  but  at  considerable 
equipment  costs;  and  the  Radio  Control 
Radio  Service,  which  licenses  people  to 
operate  model  boats,  cars,  and  airplanes 
by  radio  control.  The  CB  Radio  Service 
meets  many  personal  and  business 
needs,  but  there  are  continuing 
complaints  by  CB  users  about  channel 
congestion  and  interference. 

The  FCC  is  now  exploring  several 
issues: 

(1)  to  what  extent  does  the  public 
view  the  limitations  of  the  three 
personal  radio  services  as  problems  (the 
limitations  include  the  complaints 
discussed  above,  as  well  as  any  other 
problems  brought  to  our  attention  during 
the  comment  period); 

(2)  whether  creation  of  a  new 
personal  radio  service  in  a  different 
frequency  range  would  solve  any 
problems; 

(3)  what  the  demand  would  be  for  a 
new  personal  radio  service;  and 

(4)  what  features  the  public  would  like 
to  see  incorporated  in  a  new  personal 
radio  service. 

Alternatives  Under  Consideration 

The  FCC  is  considering  whether  to 
establish  a  new  personal  radio  service 
in  the  9tX)  MegaHertz  (MHz)  band.  The 
major  alternative  under  consideration  is 
for  the  FCC  to  decline  to  create  a  new 
personal  radio  service.  A  secondary 
alternative  which  we  are  considering 
involves  decisions  about  the  specific 
features  of  a  new  personal  radio  service, 
if  the  FCC  creates  one.  For  example,  the 
FCC  will  decide  whether  equipment  to 
be  used  in  this  new  service  should  be 
designed  so  that  it  automatically 
identifies  the  station,  and  what 
frequencies  should  be  allocated  to  the 
new  service. 

Summary  of  BeneBts 

Sectors  Affected:  Manufacturing, 
wholesale  and  retail  trade  of  two-way 
radio  transmitting,  signalling  and 
detection  equipment  and  apparatus; 
all  two-way  radio  users:  and  all 
owners  of  home  entertainment 


equipment  (such  as  stereos  and 
television  sets). 

Some  members  of  the  public  have 
suggested  that  the  benefits  of  a  new 
personal  radio  service  at  900  MHz 
would  include  better  quality 
communications  than  those  available  in 
CB  Radio  Service,  less  potential  than  CB 
Radio  Service  for  causing  home 
entertainment  equipment  interference, 
and  the  possibility  to  incorporate 
special  features  (such  as  channels 
devoted  to  special  uses)  in  the  dew 
service.  A  new  service  could  reduce 
congestion  in  the  CB  Radio  Service  and 
offer  a  higher  quality  radio  service  than 
the  current  CB  service  offers. 

The  FCC  is  interested  in  knowing 
whether  this  Inquiry  will  affect  other 
sectors,  and,  because  the  FCC  has  asked 
the  public  to  comment  on  the  potential 
benefits  of  a  new  service,  it  has  not  yet 
taken  a  position  on  the  merits  of  the 
suggested  benefits. 

Summary  of  Costs 

Sectors  Affected:  Manufacturing, 
wholesale  and  retail  trade  of  two-way 
radio  transmitting,  signalling,  and 
detection  equipment  and  apparatus: 
all  two-way  radio  users;  all  owners  of 
home  entertainment  equipment  (such 
as  stereos  and  television  sets). 

The  FCC  has  requested  the  public  to 
comment  on  the  issue  of  possible  costs. 
For  example,  the  FCC  expressly  asked 
for  comments  on  whether  the  costs  of 
radios  in  the  new  service  could  be  kept 
within  the  financial  means  of  most 
potential  users,  and  if  the  CB  industry 
would  suffer  sales  loss. 

Because  the  issue  of  costs  is  open  for 
public  comment,  the  FCC  has  not  taken 
a  position  on  many  of  the  questions 
related  to  potential  costs.  However, 
when  issuing  this  Inquiry,  the  FCC 
stated  that  it  would  expect  the  initial 
cost  of  basic  900  MHz  equipment  to  be 
in  the  range  of  $300  to  $500.  FCC  expects 
that  prices  would  decrease  as  demand 
grows.  This  contrasts  with  the  range  of 
approximately  $50  to  $500  for  CB 
equipment,  depending  on  whether  or  not 
the  unit  has  special  features. 

The  FCC  is  interested  in  knowing 
whether  this  Inquiry  will  affect  other 
sectors. 

Related  Regulations  and  Actions 

Internal: 

The  FCC  has  received  a  number  of 
petitions  from  individuals  and  CB  clubs 
for  changes  in  the  fundamental  purpose 
of  the  Personal  Radio  Services.  Two  of 
these  (RM-2776  and  RM-3071)  called  for 
the  creation  of  a  '"special”  radio  service 
between  27.505  and  27.900  MHz,  which 
was,  in  effect,  to  be  like  the  current 


Amateur  Radio  Service,  without  the 
requirement  that  now  exists  in  the 
Amateur  Radio  Service  that  licensees 
pass  examinations  in  receiving 
messages  in  Morse  code.  The  FCC 
dismissed  the  petitions  on  the  basis  that 
a  radio  service  (the  Amateur  Radio 
Service)  satisfying  the  described 
communications  requirements  (which 
were  almost  exclusively  amateur  in 
nature)  already  existed,  and  that  the 
creation  of  a  codeless  service  would  be 
contrary  to  international  agreements. 
(International  agreements  require 
amateur  radio  operators  using  certain 
radio  frequencies  to  be  proficient  in  the 
international  Morse  code.)  The  FCC  also 
based  its  denial  on  the  fact  that  stations 
in  other  radio  services  and  the  U.S. 
government  were  already  using  the 
requested  frequency  band.  Recently,  too, 
the  Commission  terminated  the 
proceeding  in  Docket  19759  (the 
proposal  to  create  a  new  personal  radio 
service  in  the  220  MHz  band).  The 
public  comments  filed  in  this  proceeding 
were  inconclusive.  The  FCC  concluded 
that  a  “fresh  start”  was  necessary  on 
the  creation  of  a  new  Personal  Radio 
Service,  and,  therefore,  that  it  would 
start  a  new  rulemaking  proceeding  to 
request  public  comment. 

External:  None 

Active  Government  Collaboration 
None 
Timetable 
NPRM — early  1981 
Available  Documents 

The  Notice  of  Inquiry  (June  7, 1979)  is 
available  on  request  from  the  FCC’s 
Office  of  Public  Affairs,  Washington, 
D.C.  20554.  For  review  of  public 
comments,  request  PR  Docket  79-140. 

Agency  Contact 

)oseph  M.  Johnson,  Engineer,  Federal 
Communications  Commission, 
Washington,  D.C.  20554,  (202)  254- 
3301 


FCC 

Deregulation  of  Competitive  Domestic 
Telecommunications  Market  (47  CFR 
61.38) 

Legal  Authority 

The  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  4(i),  4(j),  201,  202, 
203,  204,  205,  214,  and  403. 

The  Administrative  Procedure  Act,  5 
U.S.C.  §  553. 

Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  is  attempting  to 
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change  from  its  traditional  approach  to 
regulating  common  carriers  to  one 
where  only  the  commission  would 
exercise  that  amount  of  regulation  that 
is  necessary,  given  the  size  and  amount 
of  competition  faced  by  the  particular 
common  carrier. 

Statement  of  Problem 

The  telecommunications  industry 
provides  telephone,  telegraph,  and 
similar  "common  carrier"  services.  As  a 
result  of  technological  and  regulatory 
developments  in  recent  years,  the 
telecommunications  industry  has 
evolved  from  one  dominated  by  a  few 
large  entities  to  one  where  there  is  now 
some  competition  for  the  provision  of 
some  communications  services. 

The  FCC  is  considering  the  problem 
that  the  rules  it  originally  adopted  to 
regulate  a  monopoly 
telecommunications  market  may  now 
result  in  unnecessary  regulatory  burdens 
on  smaller,  competitive  carriers. 

Alternatives  Under  Consideration 

In  considering  whether  (and  to  what 
extent)  the  FCC  needs  to  continue  to 
regulate  extensively  in  the  common 
currier  field,  the  FCC  is  considering  a 
number  of  alternatives: 

(1)  Should  the  FCC  allow  smaller 
("nondcminant")  carriers  to  file  tariffs 
(prices,  terms,  and  conditions  of  service) 
without  requiring  them  to  file  underlying 
cost  support  data?  (The  current  rules 
require  them  to  do  so.) 

(2)  Should  the  FCC  assume  that  rates 
contained  in  the  tariff  filings  of 
nondominant  carriers  are  lawful? 

(3)  Should  the  FCC  relax  its  rules  that 
now  restrict  the  addition  of  new  circuits 
or  the  discontinuation  of  service  by 
smaller  (nondominant)  carriers? 

(4)  If  the  FCC  establishes  any  of  the 
above  procedures  for  nondominant 
carriers,  how  should  it  determine  which 
carriers  are  dominant  or  nondominant? 

The  FCC  is  also  considering  further 
deregulatory  options,  such  as  not 
regulating  the  smaller  (nondominant) 
carriers  at  all.  The  FCC  has  not  made  a 
specific  proposal,  but  has  set  forth  the 
issues  for  public  comment. 

Summary  of  Benefits 

Sectors  Affected:  The 

telecommunications  industry, 

particularly  nondominant  carriers; 

telecommunications  users;  and  the 

FCC. 

If  adopted,  this  proposal  could  affect 
the  internal  work  priorities  of  FCC. 

In  proposing  this  deregulation,  the 
FCC  speculates  that  the  proposal  could 
save  smaller  carriers  the  costs  of 
complying  with  FCC  regulation  and 
reduce  entry  barriers  associated  with 


the  regulations.  This  savings  in  turn 
could  be  passed  on  to  the  consumer.  The 
proposal  could  also  save  the  FCC  the 
costs  of  implementing  and  enforcing  the 
rules. 

The  FCC  expects  public  comments  on 
the  question  of  potential  benefits  of  the 
proposed  deregulation.  For  this  reason, 
the  FCC  will  not  make  any  express 
findings  of  benefits  unless  it  decides  to 
proceed  with  deregulation. 

The  FCC  would  like  to  learn  during 
the  public  comment  period  of  any  other 
sectors  that  this  Inquiry /Proposal  would 
benefit. 

Summary  of  Costs 

Sectors  Affected:  The 
telecommunications  industry, 
domestic  telecommunications  users, 
and  the  FCC. 

The  FCC  would  like  to  learn  during 
the  public  comment  period  of  any  other 
section  for  which  this  Inquiry/Proposal 
would  cause  costs. 

The  FCC  expects  public  comments  on 
the  question  of  potential  costs  of  this 
proposal.  For  this  reason,  the  FCC  has 
not  made  any  express  findings  of  the 
costs  of  this  proposal. 

Related  Regulations  and  Actions 

Internal:  The  FCC  is  considering 
whether  the  public  interest  requires  that 
long-distance  telephone  service  be 
provided  on  a  sole  source  (monopoly) 
basis  or  whether  it  should  be  opened  to 
competition.  (FCC  Docket  78-72,  MTS- 
WATS  Market  Structure  Inquiry.) 
External:  None. 

Active  Government  Collaboration 
None. 

Timetable 

Memorandum  Opinion  and  Order — 
late  summer  1980 

Available  Documents 

The  Notice  of  Inquiry/NPRM  of 
September  27, 1979,  is  available  on 
request  from  the  FCC’s  Office  of  Public 
Affairs,  Washington.  D.C.  20554. 
Request  FCC  Docket  79-252. 

Agency  Contact 

Kenneth  Levy,  Attorney,  Federal 
Communications  Commission, 
Washington.  D.C.  20554,  (202)  632- 
6317 


FCC 

Notice  of  Inquiry/Notice  of  Proposed 
Rulemaking  in  the  Matter  of  Radio 
Deregulation  (47  CFR  Part  73) 

Legal  Authority 

The  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §§  1. 154(i).  154(j). 
303(g).  303(r).  and  403. 

Reason  for  Including  This  Entry 

The  Federal  Communications 
Commission  (FCC)  thinks  this  proposed 
rule  is  important  because  it  proposes  a 
major  change  in  the  traditional  FCC 
emphasis  on  detailed  regulation  of  the 
broadcast  industry.  The  proposed  rules 
would  better  reflect  structural  changes 
in  the  radio  industry  which  have 
occurred  over  the  past  two  decades. 

Statement  of  Problem 

The  FCC  is  reviewing  some  of  its 
regulations  governing  commercial  radio 
broadcast  stations.  In  particular,  the 
FCC  is  reviewing  four  groups  of 
regulations  which  may  no  longer  be 
needed  in  today's  radio  market. 

In  the  1930s  and  1940s.  when  the  FCC 
first  began  to  regulate  radio 
broadcasting,  the  radio  marketplace  was 
very  different  than  it  is  today.  There 
were  many  fewer  stations,  for  example, 
and  television  was  not  the  dominant 
medium  it  is  today. 

The  FCC  is  exploring  whether  the 
regulatory  assumptions  it  made  in  the 
1930s  and  1940s  are  still  valid.  In 
particular,  the  Inquiry/Proposal  will 
focus  on  whether  current  radio 
regulations  are  the  most  effective  and 
least  costly  way  to  achieve  such  goals 
as: 

(1)  adequate  informational 
(nonentertainment)  programming, 

(2)  reasonable  limits  on  the  number  of 
commercial  minutes  each  hour, 

(3)  consideration  by  the  radio 
broadcaster  of  community  needs  and 
interests,  and 

(4)  retention  by  the  broadcaster  of 
adequate  records  of  nonentertainment 
programming  and  commercial  time 
("program  logs”). 

Current  FCC  regulations  accomplish 
these  goals  in  a  variety  of  ways.  In  the 
area  of  nonentertainment  programming. 
FCC  rules  specify  that  the  amount  of 
nonentertainment  programming  must  be 
at  least  a  minimum  percentage  of  a 
station’s  total  programming.  For  AM 
stations,  FCC  rules  specify  that 
nonentertainment  programming  should 
be  at  least  8  percent  of  total 
programming.  For  FM  stations,  FCC 
rules  specify  6  percent  of  total 
programming.  If  a  radio  station  is 
applying  for  renewal  of  its  license  and 
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proposes  to  program  less  than  8  percent 
(or  6  percent,  as  appropriate) 
nonentertainment  programming,  the 
FCC’s  Broadcast  Bureau  staff  cannot 
routinely  grant  the  renewal  until  the 
application  is  considered  by  the  full 
Commission. 

In  the  area  of  commercial  limits,  FCC 
rules  now  set  commercial  limits  (18  to  20 
minutes  per  hour,  plus  additional  time 
during  political  campaigns]  that,  if  a 
radio  station  renewal  applicant  exceeds 
them,  can  prevent  routine  granting  of  an 
application  by  the  Broadcast  Bureau 
under  its  delegated  authority. 

FCC  policies  also  now  require  a  radio 
broadcaster  to  consider  the  community’s 
needs  and  interests  when  planning  a 
station’s  programming.  The  FCC 
adopted  a  detailed  primer  setting  out 
procedures  for  determining  the 
composition  of  the  area  to  be  served, 
consulting  with  community  leaders  and 
members  of  the  general  public, 
enumerating  and  evaluating  community 
problems  and  needs,  and  relating 
proposed  programming  to  these 
evaluated  problems  and  needs.  The  FCC 
has  denied  applications  based  on  the 
failure  of  the  applicant  to  ascertain 
these  criteria  in  accordance  with  the 
requirements  of  the  primer.  The  FCC 
calls  this  procedure  "ascertainment.” 

Current  FCC  rules  require  a 
broadcaster  to  keep  detailed  records  of 
his  programming  and  commercial  time. 
The  program  log  rules  require  numerous 
entries,  such  as  the  source  of  each 
program,  the  time  each  program  begins 
and  ends,  the  sponsor(s]  of  the  program, 
and  the  public  service  announcements 
that  the  station  broadcasts.  A  radio 
station  licensee  must  make  these  logs 
available  to  the  public  on  request. 

In  the  notices  proposing  radio 
deregulation,  the  FCC  said,  “We  have 
long  been,  and  remain,  committed  to  the 
principle  that  radio  must  serve  the  needs 
of  the  public.  We  have  never,  however, 
believed  that  radio  is  a  static  medium 
that  requires  the  retention  of  every  rule 
and  policy  once  adopted.  A  regulation 
that  was  reasonable  when  adopted,  and 
appropriate  to  meet  a  given  problem, 
may  be  most  inappropriate  if  retained 
once  the  problem  ceases  to  exist.  In  our 
view,  it  is  vital  that  our  rules  and 
policies  be  appropriate  for  the  industry 
and  marketplace  we  regulate,  reducing 
regulation  to  the  maximum  extent 
consistent  with  the  public  interest, 
convenience,  and  necessity.  We  note  in 
passing  that  Congress  is  now  examining 
whether  legislative  reform  is  necessary 
to  foster  optimum  development  of  all 
communications  industries,  including 
broadcasting.  Additionally,  the 
President  has  ordered  executive 
agencies  to  adopt  procedures  to  improve 


existing  and  future  regulations,  including 
the  deletion  of  unneeded  ones.” 

Alternatives  Under  Consideration 

(1)  'There  are  a  number  of  alternative 
approaches  by  which  the  FCC  could 
modify  or  eliminate  current 
nonentertainment  rules  and  policies: 

(a)  The  FCC  could  remove  itself  from 
all  consideration  of  the  amounts  of 
nonentertainment  programming  that 
commercial  radio  licensees  furnish, 
leaving  it  to  the  m'arketplace  to 
determine  what  levels  of  such 
programming  broadcasters  would 
present; 

(b)  The  FCC  could  relieve  individual 
licensees  of  any  obligation  to  provide 
nonentertainment  programming  but 
instead,  could  analyze  the  amounts  of 
such  programming  on  a  marketwide 
basis,  and,  if  the  amount  of  such 
programming  in  a  particular  market  fell 
below  a  certain  level,  the  FCC  then 
could  take  action  to  redress  the  matter, 

(c)  The  FCC  could  free  licensees  of 
any  specific  responsibilities  with  respect 
to  nonentertainment  programming  (as 
well  as  ascertainment  and  commercial 
limits)  but  would  require  licensees  to 
show,  if  their  renewals  were  challenged, 
that  they  were  serving  the  public 
interest  (FCC  would  use  the  wants  and 
needs  of  the  marketplace  for  such 
evaluation); 

(d)  The  FCC  could  impose 
quantitative  programming  standards 
(and  not  just  set  out  guidelines)  for  each 
nonentertainment  programming 
category,  such  as  a  minimum  number  of 
hours  per  week  for  each  category  of 
programming  or  a  specified  percentage 
of  time  to  be  devoted  to  each  category; 

(e)  The  FCC  could  impose  quantitative 
standards,  but  measure  the  adequacy  of 
programming  on  the  basis  of  each 
station’s  expenditures.  In  other  words, 
the  FCC  could  mandate  a  proportion  of 
revenues  or  profits  that  a  station  must 
reinvest  in  nonentertainment 
programming; 

(f)  The  FCC  could  establish  a 
minimum,  fixed  percentage  of  local 
public  service  programming  that 
licensees  would  have  to  present — 
including  local  news,  public  affairs  and 
public  service  announcements, 
community  bulletin  boards,  or  any  other 
locally  produced  nonentertainment 
programming  that  served  local  needs. 

(2)  Changes  in  the  commercial  limit 
rules  that  the  FCC  is  now  considering 
include: 

(a)  eliminating  all  rules  and  policies 
dealing  with  the  amount  of  commercial 
time  and  allowing  the  marketplace  to 
determine  tolerable  levels  of 
commercialization; 


(b)  setting  quantitative  standards 
which,  if  ignored,  would  result  in  the 
FCC  imposing  some  sanction  against  the 
licensee; 

(c)  eliminating  all  rules  specifre  to 
individual  licensees  but  interceding  if 
heavy  levels  of  commercialization 
occurred  marketwide;  or 

(d)  retaining  quantitative  guidelines 
but  only  with  regard  to  the  Broadcast 
Bureau’s  delegation  of  authority. 

(3)  The  Commission  said  there  were 
four  options  warranting  consideration  in 
the  area  of  ascertainment  of  community 
problems  and  needs: 

(a)  'The  FCC  could  eliminate  all 
federally  mandated  ascertainment 
requirements  and  leave  it  to 
marketplace  forces  to  ensure  that 
stations  provided  programming  to  meet 
the  needs  and  problems  of  each  station's 
listenership; 

(b)  The  FCC  could  require  that 
licensees  conduct  ascertainment  but 
permit  them  to  decide  in  good  faith  how 
best  to  conduct  that  ascertainment 
without  the  current  detail  of  formalized 
FCC  requirements: 

(c)  The  FCC  could  retain  the 
ascertainment  requirement,  but  in  a 
simplified  form;  or 

(d)  The  FCC  could  retain  existing 
ascertainment  requirements. 

(4)  The  FCC’s  requirements  for 
program  logging  are  intended,  in  part,  to 
assure  documentation  of 
nonentertainment  programming  and 
commercial  practices.  If  we  removed 
nonentertainment  programming  and 
commercial  requirements  as  a  result  of 
this  proceeding,  we  also  would  consider 
eliminating  or  modifying  program  log 
requirements.  However,  members  of  the 
public  challenging  a  station’s 
programming  failure  might  need  these 
records  to  substantiate  such  claims. 
Therefore,  the  FCC  is  considering  the 
following  three  options: 

(a)  The  FCC  could  eliminate  the  need 
for  AM  and  commercial  FM  stations  to 
keep  program  logs; 

(b)  The  FCC  could  eliminate  its 
program  log  requirements,  but  require 
any  licensee  keeping  records  of  its 
programming  or  commercial  schedules 
for  its  own  purposes  to  make  these 
available  to  the  public  in  accordance 
with  procedures  outlined  in  the 
Commission’s  rules; 

(c)  The  FCC  could  continue  current 
program  logging  and  disclosure 
requirements. 

Summary  of  Benefrts 

Sector  Affected:  The  radio 
broadcasting  industry,  including 
networks,  local  stations,  and 
programming  and  production  services; 
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the  advertising  industry:  radio 
listeners;  and  the  FCC. 

If  adopted,  this  Inquiry/Proposal 
could  affect  the  internal  work  priorities 
of  the  FCC. 

The  FCC  said  in  the  Inquiry/Proposal 
that  it  had  seen  evidence  that  market 
forces  will,  in  most  instances,  yield 
programming  that  serves  consumer  well¬ 
being.  If  the  FCC  adopts  deregulation, 
the  FCC  anticipates  that  radio 
programming  would  reflect  listeners’ 
tastes,  rather  than  regulatory  decisions. 

The  FCC  has  asked  for  public 
comments  on  the  issue  of  potential 
benefits  of  this  proposal.  'Therefore,  the 
FCC  will  not  make  any  express  findings 
of  benefits  from  this  Inquiry/Proposal 
unless  it  decides  to  proceed  with 
deregulation. 

The  FCC  is  interested  in  learning 
during  the  comment  period  if  this 
proceeding  will  affect  any  other  sectors. 

Summary  of  Costs 

Sectors  Affected:  The  radio 
broadcasting  industry,  including 
networks,  local  stations,  and 
programming  and  production  services: 
the  advertising  industry:  radio 
listeners,  and  the  FCC. 

If  adopted,  this  Inquiry /Proposed 
could  also  affect  the  internal  work 
priorities  of  the  FCC. 

The  FCC  is  interested  in  learning 
during  the  comment  period  if  this 
proceeding  will  affect  any  other  sectors. 

The  cost  of  complying  with  FCC 
regulation  could  be  passed  on  to  the 
consumer.  Some  members  of  the  public 
have  suggested  that  the  deregulation 
Inquiry/^oposal  will  not  result  in 
broadcasting  which  serves  the  public 
interest. 

The  FCC  has  asked  for  public 
comment  on  potential  costs  of  the 
Inqiury/Proposal.  For  this  reason,  the 
FCC  has  not  made  any  express  findings 
of  costs. 

Related  Regulations  and  Actions 
Internal: 

The  FCC  is  continuing  a  long-standing 
broadcast  deregulation  project.  The 
purpose  of  this  project  is  to  review  the 
continued  usefulness  of  each  radio  and 
television  broadcast  regulation.  The 
FCC  will  closely  coordinate  the  work  of 
this  project  with  the  radio  deregulation 
Inquiry /Proposal. 

External:  None. 

Active  Government  Collaboration 
None. 

'Hmetable 

Reply  Comments — until  )une  25, 1960 


Available  Documents 

The  Notice  of  Inquiry /NPRM  issued 
September  6, 1979,  is  available  on 
request  from  the  FCC’s  Office  of  Public 
Affairs,  Washington.  D.C.  20554. 
Request  BC  Docket  79-219. 

Agency  Contact 

Roger  Holberg,  Attorney  Federal 
Communications  Commission 
Washington.  D.C.  20554  (202)  632- 
7792 


FEDERAL  MARITIME  COMMISSION 

Amendments  to  Tariff  Filing 
Requirements  for  Controlled  Carriers 
(46  CFR  Part  536*) 

Legal  Authority 

The  Shipping  Act  of  1916,  §  §  18(b). 
18(c).  21,  and  43.  46  U.S.C.  §§  817(b). 
817(c).  820  and  841(a). 

Ocean  Shipping  Act  of  1978,  P.L.  95- 
483.  92  Stat.  1607. 

The  Administrative  Procedure  Act, 

§  4,  5  U.S.C.  §  553. 

Reason  for  Including  This  Entry 

The  Federal  Maritime  Commission 
(FMC)  thinks  this  rule  is  important 
because  it  will  have  a  salutary  impact 
on  the  U.S.  liner  trades.  • 

Statement  of  Problem 

Section  18(c)  of  the  Shipping  Act  of 
1916,  as  amended  by  the  Ocean 
Shipping  Act  of  1978,  provides  that  the 
FMC  shall  regulate  the  rates  and 
charges  for  ocean  transportation 
services  filed  by  certain  state-owned  or 
controlled  carriers  operating  in  the 
foreign  commerce  of  the  United  States. 
The  term  "state-controlled  carrier" 
means  a  common  carrier  by  water  in  the 
foreign  commerce  of  the  United  States 
whose  operating  assets  are  directly  or 
indirectly  owned  or  controlled  by  the 
sovereign  government  (i.e.,  state)  under 
whose  registry  the  carrier’s  vessels 
operate.  Controlled  carriers,  operating 
as  "cross-traders"  (carriers  that  operate 
in  a  specific  trade  and  do  not  fly  the  flag 
of  the  exporting  or  importing  nations  in 
that  trade)  in  the  U.S.  oceanbome 
foreign  commerce  and  backed  by  the 
resources  of  their  government  have 
penetrated  the  United  States  liner  trades 
by  actively  and  systematically  pursuing 
a  practice  of  rate  cutting  (maintaining 
rates  in  their  tariffs  that  may  be  below  a 
level  which  is  just  and  reasonable)  to 
attract  more  cargo  for  their  ships.  Such 
rate  cutting  threatens  to  disrupt  the 
international  trade  of  the  United  States 
and  may  jeopardize  the  economic 
viability  of  U.S.  flag  carriers  as  well  as 
other  privately  owned  carriers.  The 


seriousness  of  the  problem  was 
underscored  by  the  fact  that  the  state- 
controlled  carriers  of  one  nation  which 
did  not  trade  at  all  in  the  U.S.  ocean 
commerce  several  years  ago  had 
captured  5  to  10  percent  of  the  cargo  on 
several  U.S.  trade  routes  at  the  time  of 
the  enactment  of  the  Ocean  Shipping 
Act  of  1978. 

The  Ocean  Shipping  Act  of  1978  (P.L. 
95-483)  strengthens  the  provisions  of  the 
Shipping  Act  of  1916  and  thus  the 
powers  of  the  Federal  Maritime 
Commission  to  regulate  the  rate  cutting 
practices  of  state-controlled  carriers. 

The  provisions  of  §  18(c)  of  the  Shipping 
Act  of  1916,  which  were  created  by  the 
Ocean  Shipping  Act  of  1978  and  became 
effective  November  17. 1978,  impose 
upon  the  Federal  Maritime  Commission 
the  responsibility  to  regulate  the  rates 
and  practices  of  certain  state-owned  or 
controlled  carriers  operating  in  the 
oceanbome  foreign  commerce  of  the 
United  States  in  order  to  eliminate  the 
threat  posed  by  such  rate  cutting. 

The  Commission  proposes  to  amend 
46  CFR  Part  536  to  implement  the 
requirements  of  P.L.  95-483.  The 
proposed  amendments  prescribe  the 
technical  requirements  for  the 
publication,  filing,  justification,  and 
suspension  of  controlled  carrier  tariff 
rates,  charges,  classifications  and  rules. 
They  also  require  that  all  common 
carriers  annually  file  with  the  Federal 
Maritime  Commission  an  information 
circular  which  contains  specific 
questions  related  to  the  carriers’ 
ownership,  vessels,  subsidiaries, 
service,  flag,  form  of  organization, 
forwarding  activities,  consolidation 
activities,  intermodal  operations,  and 
the  number  of  containers  owned  or 
leased. 

The  Commission,  acting  under  the 
authority  of  §  21  of  the  Shipping  Act  of 
1916,  added  this  requirement  to  46  CFR 
Part  536  so  that  it  will  be  apprised  of  all 
controlled  carriers  serving  the  U.S. 
trades.  However,  the  Commission  will 
give  these  controlled  carriers  an 
opportunity  to  submit  information  which 
may  warrant  an  exemption  from  the 
requirements  of  §  18(c). 

Alternatives  Under  Consideration 

There  are  no  realistic  alternatives 
because  the  proposed  rules  are 
necessary  to  implement  the 
requirements  of  P.L.  95-483.  In  enacting 
this  legislation,  the  Congress  provided 
the  Commission  with  no  flexibility  in  the 
interpretation  of  the  tariff  filing 
requirements  needed  to  put  the  law  into 
effect,  and  specifically  mandated  that 
Commission  responsibilities  be 
broadened  to  address  the  problem. 
Although  the  Commission  has  many 
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alternatives  in  the  administration  of  P.L 
95-483,  there  are  no  alternatives  to  the 
tariff-filing  requirements  which  literally 
implement  the  law. 

Summary  of  Benefits 

Sectors  Affected:  All  common  carriers 
in  the  foreign  commerce  of  the  United 
States. 

It  is  necessary  to  provide  a  systematic 
method  to  adopt  the  standards  set  forth 
in  P.L  95-483,  which  was  designed  to 
prevent  controlled  carrier  penetration 
and  disruption  of  U.S.  trades  through 
rates  and  practices  which  are  unjust  and 
unreasonable.  The  requirement  that  all 
common  carriers  file  an  information 
circular  with  the  Federal  Maritime 
Commission  is  needed  for  the 
Commission  to  properly  classify 
common  carriers  entering  or  leaving 
trades  in  the  U.S.  foreign  commerce  and 
to  identify  those  which  are  state- 
controlled.  The  proposal  will  protect  all 
privately  owned  carriers  operating  in 
the  U.S.  oceanborne  foreign  trade  from, 
the  noncompensatory  rates  and 
predatory  practices  of  controlled 
carriers  which  operate  without  covering 
the  cost  of  the  resources  used  in  the 
provision  of  a  shipping  service.  The 
information  obtained  from  the  circular 
will  also  benefit  privately  owned 
carriers,  shippers,  and  the  general  public 
by  identifying  those  carriers  which  are 
state-owned  and  providing  those  sectors 
with  information  regarding  their 
ownership,  registry,  and  operations. 

Summary  of  Costs 

Sectors  Affected:  All  common  carriers 

in  the  foreign  commerce  of  the  United 

States. 

All  carriers  required  to  file  the 
information  circular  will  have  some 
administrative  costs.  We  will  ask  the 
carriers  to  provide  an  estimate  of  the 
financial  and  man-hour  burden  expected 
of  them.  In  our  NPRM,  we  will  also  ask 
controlled  carriers  to  submit  a  separate 
estimate  of  the  financial  and  man-hour 
burden,  if  any,  which  will  be  incurred  in 
complying  with  the  other  requirements 
of  the  proposed  rules.  Shippers,  the 
users  of  ocean  transportation,  are  the 
Commission’s  real  consumers;  therefore, 
it  is  extremely  difficult,  if  not 
impossible,  to  determine  the  cost  of  the 
proposed  rules  to  the  lay  consumer. 

Related  Regulations  and  Actions 

None 

Active  Government  Collaboration 

The  Department  of  State  and  the 
Commission,  before  the  rulemaking, 
coordinated  an  effort  to  initially  identify 
state-controlled  carriers. 


Timetable 

NPRM — June  1980 
Regulatory  Analyses:  other 
analyses — This  rule  does  not  require  a 
regulatory  analysis  under  E.0. 12044 
because  we  are  developing  it  through 
a  formal  rulemaking  process  in 
accordance  with  the  Administrative 
Procedure  Act. 

Public  Comment  Period — 60  days 
following  publication  of  NPRM 
Final  Rule — winter  1980-1981 
Final  Rule  Effective — winter  1980- 
1981 

Available  Documents 
None 

Agency  Contact 

Francis  C.  Humey,  Secretary,  Federal 
Maritime  Commission,  Room  11101, 
1100  L  Street,  N.  W„  Washington,  D.C. 
20573,  (2021  523-5725 


FMC 

Filing  of  Currency  Adjustment  Factors 
(46  CFR  Parts  536  and  538*) 

Legal  Authority 

The  Shipping  Act  of  1916,  46  U.S.C. 

§§  813(a),  817(b),  820,  833(a),  and  841(a). 

The  Administrative  Procedure  Act,  5 
IhS.C.  §§  552  and  553. 

Reason  for  Including  This  Entry 

The  Federal  Maritime  Commission 
(FMC)  thinks  this  rule  is  important 
because  it  will  provide  shippers  with 
greater  rate  stability  and  the  consequent 
ability  to  improve  long-range 
commercial  marketing  practices. 

Statement  of  Problem 

The  shocks  absorbed  in  foreign 
exchange  markets  since  1971,  arising 
from  two  devaluations  of  the  U.S.  dollar 
and  a  shift  of  most  of  the  major 
currencies  from  fixed  to  floating 
exchange  rates,  have  created  frequent 
and  substantial  fluctuations  in  these 
exchange  rates.  Consequently,  ocean 
carriers  and  conferences  (associations 
of  carriers  permitted,  pursuant  to  an 
agreement  approved  by  the  Commission 
under  §  15  of  the  Shipping  Act  of  1916, 
to  discuss,  establish,  and  file  rates  and 
practices  on  behalf  of  their  member 
lines)  have  filed  numerous  currency 
adjustment  factors  with  the  Commission 
in  recent  years  to  accommodate 
currency  fluctuations.  A  currency 
adjustment  factor  is  a  surcharge 
imposed  upon  the  shipping  public  by 
steamship  carriers  and  conferences  to 
allow  for  the  adjustment  of  ocean  freight 
rates  to  reflect  currency  fluctuations. 
Several  years  ago,  carriers  in  the  U.S. 
foreign  commerce  began  to  impose  these 


surcharges  upon  the  shipping  public  in 
response  to  currency  changes. 

Whenever  currency  adjustment 
factors  are  established  by  steamship 
conferences,  the  shipping  public 
frequently  registers  legitimate 
complaints  about  their  establishment. 
Over  the  last  several  years  the 
Commission  has  received  an  increased 
number  of  such  complaints  centering  on 
three  major  issues.  One  major  complaint 
refers  to  the  fact  that  such  surcharges 
often  do  not  reflect  current  foreign 
exchange  market  conditions  because 
currency  surcharges  are  generally 
implemented  some  time  after  the 
negative  currency  fluctuation  in 
question  has  occurred.  Another 
complaint  concerns  the  allegedly 
disproportionate  level  of  the  surcharge 
imposed  in  response  to  the  currency 
fluctuation  and  the  methods  used  in  its 
computation.  The  shipping  public  also 
protests  the  lack  of  reciprocal 
adjustments  to  reflect  positive  tariff 
currency  changes. 

When  a  surcharge  of  any  type  is  filed 
by  an  ocean  carrier  or  conference,  the 
Commission  has  an  obligation  to  ensure 
that  these  transportation  costs  will  not 
unduly  impede  our  international  trade 
by  interfering  with  the  efficient  flow  of 
goods  or  imposing  costs  upon  U.S. 
exporters  that  are  unreasonably  high  in 
comparison  to  costs  imposed  upon  their 
foreign  counterparts.  In  response  to  this 
obligation,  the  Commission  promulgated 
rules  to  provide  for  a  procedure  under 
which  certain  carriers  and  conferences 
that  operate  pursuant  to  a  Commission- 
approved  system  of  dual-rates  could 
justify  and  impose  currency  surcharges 
on  less  than  the  required  statutory 
notice  period  (90  days)  in  the  event  of  a 
depreciation  of  the  tariff  currency. 
(Dual-rate  contracts  are  used  as  a 
patronage  or  loyalty  device  to  offer 
lower  rates  to  shippers  who  agree  to 
give  all  or  a  fixed  portion  of  their 
shipments  to  a  specific  carrier  or 
conference.  The  Shipping  Act  of  1916 
requires  that  the  contract  rate  shall  not 
be  more  than  15  percent  lower  than  the 
published  ordinary  rate.)  Owing  to  its 
cumbersome  requirements  for  justifying 
a  “short-notice"  currency  surcharge,  this 
rule  has  never  been  used  by  any  carrier 
or  conference  since  its  promulgation. 

Since  this  rule  has  never  been  used, 
the  staff  of  the  Commission  developed 
other,  informal  procedures  in  February 
1977  to  validate  currency  surcharges. 
However,  this  system  did  not  produce 
sufficient  data  to  permit  proper 
evaluation  of  the  surcharges.  Since  the 
existing  formal  rule  has  never  been  used 
and  the  Commission’s  informal  system 
has  yielded  inadequate  data  regarding 
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the  validity  of  currency  surcharges,  it 
has  become  apparent  that  a  new 
procedure  is  required. 

The  proposed  regulation  replaces  the 
existing  rules,  which  apply  only  to 
carriers  and  conferences  employing 
approved  dual-rate  systems.  The 
purpose  of  the  new  regulation  is  to 
establish  procedures  and  tariff  filing 
requirements  under  which  steamship 
carriers  and  conferences  may  publish 
and  file  currency  adjustment  factors  in 
their  ocean  freight  rata  tariffs  on  not  less 
than  15  days’  notice  in  the  event  of  a 
change  in  the  value  of  the  tariff 
currency.  The  proposed  rule  will  ' 
establish  a  simplified  and  uniform 
procedure  for  the  filing  of  all  currency 
surcharges  and  will  apply  to  all  carriers 
and  conferences. 

The  proposed  regulation  represents  an 
effective  system  which  will  ensure 
prompt  Commission  consideration  of  all 
currency  surcharges.  The  proposal 
establishes  clear,  understandable 
procedures  that  are  equitable  to  the 
industry  and  permit  adequate  review  by 
the  Commission  to  ensure  protection  of 
the  shipping  public. 

Alternative's  Under  Consideration 

Retention  of  the  existing  rules  and  the 
informal  currency  surcharge  validation 
system  is  an  alternative.  However,  to  do 
so  would  cause  the  Commission  to  be 
unresponsive  to  problems  that  have 
arisen  under  these  procedures.  For 
example,  one  of  these  problems 
concerns  the  selection  of  a  base  date 
used  by  a  carrier  or  conference  to 
compute  the  level  of  a  currency 
surcharge.  The  proposed  rule  eliminates 
the  uncertainties  under  existing 
procedures  by  specifically  defining  the 
base  date  that  must  be  used. 

If  the  Commission  takes  no  action, 
regulatory  supervision  over  carriers  and 
conferences  imposing  currency 
surcharges  will  continue  to  be 
inadequate  and  the  shipping  public  will 
not  benefit  from  the  increased  degree  of 
protection  that  would  be  provided 
through  the  rule. 

Other  alternatives  would  entail 
different  systems  of  evaluating  currency 
adjustment  factors.  The  Commission  has 
deemed  the  existing  proposal  the 
simplest  and  most  equitable,  however, 
affording  shippers  the  greatest 
protection  while  imposing  the  least 
burden  upon  the  industry  and  generating 
the  least  administrative  cost  within  the 
FMC. 

Summary  of  Benefits 

Sectors  Affected:  Steamship  carriers 

and  conferences  operating  in  the  U.  S. 

foreign  commerce:  and  shippers. 


All  steamship  carriers  and 
conferences  operating  in  the  U.S.  foreign 
commerce  will  be  affected  by  the 
proposed  rule  if  they  impose  currency 
surcharges.  The  rule  will  allow  carriers 
and  conferences  to  impose  such 
surcharges  on  short  notice  (15  days), 
thus  permitting  more  responsive  and 
faster  adjustments  in  rates  due  to 
currency  fluctuations.  The  proposal 
establishes  a  simplified  and  uniform 
procedure  for  the  publication  of 
currency  adjustment  factors.  This  will 
enable  the  Commission  to  fairly, 
reasonably,  and  promptly  review  these 
surcharges  under  statutory  standards, 
and  provide  a  greater  degree  of 
protection  to  the  shipping  public. 

The  rule  also  requires  a  reciprocal 
adjustment  in  rates  if  the  tariff  currency 
appreciates  by  2  percent  or  more.  This 
requirement  permits  the  currency 
adjustment  factor  to  operate  as  a  true 
adjustment,  restoring  the  prior  currency 
relationship,  and  it  is,  therefore,  clearly 
responsive  to  shippers’  complaints. 

Since  the  methods  used  to  compute  a 
currency  adjustment  factor  level  as 
prescribed  in  the  rule  are  uniform, 
shippers  will  be  aware  of  how 
individual  currency  surcharges  are 
determined.  The  Commission  will 
benefit  from  the  elimination  of 
uncertainty  and  the  streamlining  of 
procedures,  enabling  more  efficient  and 
effective  planning  of  regulatory  policies 
affecting  the  U.S.  foreign  commerce. 

Summary  of  Costs 

Sectors  Affected:  Steamship  carriers 
and  conferences. 

No  quantitative  estimate  of  the 
relative  costs  are  available.  However, 
those  carriers  and  conferences  imposing 
currency  surcharges  must  submit 
expense  data  in  a  specific  format 
(Currency  Adjustment  Factor 
Computation  Statement),  and  thus  will 
incur  some  administrative  costs. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Regulatory  Analyses;  other 
analyses — This  rule  does  not  require  a 
regulatory  analysis  under  E.0. 12044 
because  we  are  developing  it  through 
a  formal  rulemaking  process  in 
accordance  with  the  Administrative 
Procedure  Act. 

Public  Comment  Period — on  or  before 
June  9, 1980 

Final  Rule — fall-winter  1980 

Final  Rule  Effective — fall-winter  1980. 


Available  Documents 

NPRM— 45  FR  23708,  April  8. 1980 

Federal  Maritime  Commission  Docket 
80-19 

Commission  General  Order  13, 
“Publishing  and  Filing  Tariffs  by 
Common  Carriers  in  the  Foreign 
Commerce  of  the  United  States”  (46  CFR 
Part  536) 

Commission  General  Order  19,  “Dual- 
Rate  Contract  Systems  in  the  Foreign 
Commerce  of  the  United  States”  (46  CFR 
Part  538) 

All  documents  are  available  for 
review  in  the  Office  of  the  Secretary, 
Federal  Maritime  Commission.  Room 
11101, 1100  L  Street,  N.  W.,  Washington, 
D.  C.  20573. 

Agency  Contact 

Francis  C.  Humey,  Secretary,  Federal 

Maritime  Commission,  Room  11101. 

1100  L  Street,  N.W.,  Washington,  D.C. 

20573,  (202)  523-5725. 


FMC 

Revision  of  Commission  Generai 
Order  4,  “Licensing  of  Independent 
Ocean  Freight  Forwarders”  (46  CFR 
Part  510*) 

Legal  Authority 

Shipping  Act  of  1916,  46  U.S.C.  §§  820, 
841(a)  and  841(b). 

Administrative  Procedure  Act,  5 
U.S.C.  §  553. 

46  CFR  Part  510  (45  FR  17029,  March 
17, 1980). 

Reason  for  Including  This  Entry 

The  Federal  Maritime  Commission 
(FMC)  thinks  this  rule  is  important 
because  it  will  substantially  affect  the 
entire  ocean  freight  forwarding  industry 
and  that  industry’s  commercial 
relationships  with  the  shipping  public 
and  oceangoing  common  carriers,  thus 
impacting  a  significant  portion  of  United 
States  export  commerce.  It  will 
modernize  the  Commission’s  regulations 
affecting  the  freight  forwarding  industry, 
which  have  not  been  substantially 
modified  in  18  years,  to  reflect 
significant  changes  in  the  practices  and 
economics  characterizing  the  U.  S. 
ocean  commerce. 

Statement  of  Problem 

There  has  been  a  need  to  revise  and 
modify  FMC  General  Order  4, 

“Licensing  of  Independent  Ocean 
Freight  Forwarders,”  to  reflect  the 
changing  nature  of  the  U.S.  export 
commerce.  An  independent  ocean 
freight  forwarder  is  an  individual, 
corporation,  partnership,  association,  or 
other  legal  entity  that,  for  a  fee, 
dispatches  shipments  on  behalf  of 
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oceangoing  common  carriers  and 
handles  the  processing  incident  to  such 
shipments.  Services  rendered  by  this 
industry  include  the  dispatching  and 
facilitation  of  export  cargo  on  behalf  of 
shippers;  examining  instructions  and 
documents  received  from  shippers; 
preparing  and  processing  export 
declarations;  booking  or  confirming 
cargo  space;  preparing  and  processing 
delivery  orders  and  dock  receipts; 
arranging  for  and  furnishing  trucks  and 
lighters  (boats  used  in  unloading  and 
loading  vessels  not  lying  at  wharves,  or 
in  transporting  freight  about  a  harbor); 
preparing  instructions  to  truckmen  and 
lightermen;  preparing  and  processing 
ocean  bills  of  lading;  preparing  and 
processing  government  international 
commercial  documents  and  arranging 
for  their  certification;  arranging  for  and 
furnishing  warehouse  storage;  arranging 
for  insurance;  clearing  shipments  in 
accordance  with  United  States 
government  export  regulations; 
preparing  and  sending  advance 
notifications  of  shipments  and  other 
documents  to  banks,  shippers  or 
consignees;  advancing  necessary  funds 
in  connection  with  the  dispatching  of 
shipments;  coordinating  the  movement 
of  shipments  from  origin  to  vessel; 
rendering  special  services  in  connection 
with  unusual  shipments  or  difficulties  in 
transit;  and  giving  expert  advice  to 
exporters  concerning  letters  of  credit, 
licenses,  and  inspections. 

General  Order  4  sets  forth  regulations 
affecting  all  aspects  of  these  functions 
by  establishing  criteria  for  qualification 
as  an  independent  ocean  freight 
forwarder  and  setting  guidelines  for  the 
performance  of  forwarding  duties, 
specifically  providing  for  the 
Commission’s  licensing  of  independent 
ocean  freight  forwarders,  the  procedure 
for  applying  for  licenses,  the 
qualifications  required  of  applicants, 
and  the  grounds  for  Commission 
revocation  or  suspension  of  licenses. 

The  General  Order  also  contains  rules 
pertaining  to  the  practices  of  licensed 
independent  ocean  freight  forwarders, 
ocean  freight  brokers  (persons  engaged 
by  a  carrier  to  sell  transportation 
services  and  who  hold  themselves  out 
by  solicitation  or  advertisement  as 
entities  who  negotiate  between  shipper 
and  carrier  for  the  purchase,  sale, 
conditions,  and  terms  of  transportation), 
and  oceangoing  common  carriers 
pursuant  to  46  U.S.C.  §  841(b),  as 
enumerated  above.  The  FMC  believes 
that  since  the  General  Order  was 
originally  issued  in  December  1961, 
many  of  the  rules  published  in  that 
Order  have  become  outdated  and 
impractical,  creating  confusion  and 


consequent  inefficiency  in  their 
application. 

Additionally,  substantive  questions 
have  arisen  which  the  proposed  rule 
attempts  to  resolve.  At  present,  each 
branch  office  of  a  licensed  forwarder  is 
not  required  to  post  a  separate  surety 
bond  covering  the  cargo  shipments  it 
handles  nor  have  a  qualified  individual 
supervise  its  operation.  For  better 
protection  of  the  shipping  public,  the 
FMG  believes  that  consideration  should 
be  given  to  requiring  each  branch  office 
to  be  separately  licensed,  individually 
bonded,  and  have  its  own  qualifying 
officer  or  individual.  The  FMC  also 
needs  to  clarify  fitness  qualiHcations  for 
prospective  forwarders  and  establish  a 
more  realistic  rule  governing  the 
forwarder’s  payment  of  freight  monies  to 
the  carrier.  Increased  costs  compel 
higher  license  fees  and  the  policies  of 
the  Shipping  Act  Amendments  of  1979, 
P.L.  96-25,  93  StaL  71,  need  to  be 
reflected  in  the  General  Order,  ensuring 
that  forwarders  certify,  as  required  by 
the  FMC,  that  they  will  not  engage  in 
illegal  rebating  activities  (46  U.S.C. 

§  820(b)  and  will  be  subject,  if 
necessary,  to  the  Commission’s 
assessment  of  civil  penalties  for  such 
activities  (46  U.S.C.  §  831(b). 

If  the  FMC  takes  no  action  at  this 
time,  regulatory  supervision  over  freight 
forwarding  will  be  more  difficult  and 
less  current,  and  the  shipping  public 
may  not  be  sufficiently  protected  from 
injury  caused  by  inexperience, 
malpractice,  negligence,  or  financial 
^mismanagement. 

Alternatives  Under  Consideration 

Retention  of  the  existing  General 
Order  4  is  an  alternative,  but  it 
represents  an  option  that  would  be 
unresponsive  to  current  commercial 
practices  in  the  ocean  shipping  industry 
and  to  the  problems  that  have  arisen 
under  the  regulations  encompassed  in 
the  current  Order.  The  proposed  rule 
requires  a  surety  bond  in  the  same 
amount  from  each  licensed  branch 
office.  This  may  prove  to  be  too 
burdensome  for  some  small  branch 
offices  while  providing  insufficient 
indemnification  of  the  shipping  public 
for  other,  larger  offices.  The  proposal 
invites  comments  on  the  alternative 
approach  of  graded  levels  of  surety 
bonds  from  a  forwarder’s  home  office, 
depending  on  the  company’s  number  of 
branch  offices. 

In  evaluating  alternative  criteria 
which  may  be  used  to  determine  the 
qualifications  for  a  forwarding  license, 
the  Commission  must  weigh  the 
administrative  costs,  paperwork  burden, 
and  overall  regulatory  burden  of 
extensive  criteria  for  qualification 


against  the  need  to  protect  the  shipping 
public  from  unscrupulous  or  financially 
irresponsible  applicants.  Similarly,  in 
considering  alternative  criteria  for 
revocation  and/or  suspension  of 
forwarding  licenses,  the  FMC  must 
balance  the  regulatory  burden  of  careful 
monitoring  and  oversight  of  the 
forwarding  industry  against  the  ongoing 
need  to  protect  the  shipping  public. 

The  FMC  invites  comments  on 
alternative  proposals  and  methodologies 
from  interested  parties  on  all  or  any  part 
of  the  proposed  rule. 

Summary  of  Benefits 

Sectors  Affected:  Independent  ocean 

freight  forwarders;  shippers;  and 

oceangoing  common  carriers. 

Through  more  detailed  clarification  of 
the  qualifications  necessary  to  obtain  a 
license  and  the  rights  and  duties  of 
forwarders  in  their  relationships  with 
shippers  and  carriers,  the  FMC 
anticipates  fewer  problems  developing 
within  this  industry,  with  a  resulting 
decrease  in  the  need  for  more 
burdensome  regulation  in  the  form  of 
formal  proceedings  and  assessment  of 
civil  penalties. 

There  are  more  than  1,300  licensed 
independent  ocean  freight  forwarders 
located  in  almost  every  State,  most  of 
whom  will  benefit  from  this  rule.  By 
increasing  the  time  within  which  such 
forwarders  must  make  payment  of 
freight  monies  to  carriers,  a  more 
orderly  and  commercially  realistic 
operation  should  emerge.  Forwarders 
will  also  benefit  by  being  allowed  to 
deduct  from  such  height  payments 
monies  owed  them  by  the  carriers. 
Currently  licensed  responsible  freight 
forwarders  will  also  be  better  protected 
from  competition  from  irresponsible  or 
inexperienced  forwarders,  both  licensed 
and  unlicensed. 

All  manufacturers  of  goods  for  export 
abroad,  located  in  every  State  of  the 
United  States,  represent  shippers  that 
will  benefit  from  the  protections 
afforded  by  the  proposed  rule.  A 
stringent  rule  requiring  payment  by  the 
forwarder  to  the  carrier  of  the  freight 
monies  advanced  by  the  shipper  should 
minimize  those  situations  where  the 
carrier  sues  the  shipper  for  such  freight 
monies  when  a  forwarder  does  not  pay 
it.  A  more  experienced  and  responsive 
forwarding  industry  wilt  perform  better 
services  for  shippers.  Where  something 
does  go  wrong,  shippers  will  be  better 
protected  by  more  stringent  and 
adequate  surety-bond  requirements. 

Oceangoing  common  carriers 
departing  every  U.S.  port  will  benefit  by 
a  more  responsive  forwarding  industry. 
More  cargo  will  be  generated  for 
carriage  leaving  little  to  do  by  the 
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carrier  itself  other  than  loading  cargo 
aboard  ship  and  taking  the  cargo  to  its 
destination. 

A  revised  and  clarified  General  Order 
should  benefit  all  affected  sectors  by 
providing  a  better  description  of  the 
rights  and  obligations  attendant  upon  all 
participants  in  forwarding  activities  and 
transactions.  Revision  of  General  Order 
4  also  provides  the  opportunity  to 
modernize  existing  regulations  to 
conform  to  current  commercial  needs 
and  practices,  with  consequent  benefits 
for  all  affected  sectors. 

Summary  of  Costs 

Sectors  Affected;  Independent  ocean 
freight  forwarders. 

As  a  result  of  increased  costs 
determined  by  an  FMC  cost  analysis, 
the  proposed  rule  would  increase 
license  application  fees  from  $125  to 
$350  and  add  new  fees  of  $100  each  for 
supplementary  investigations  and 
processing  applications  for  approval  of 
changes.  Recordkeeping  and  reporting 
requirements  have  been  slightly 
changed.  Other  than  these,  the  FMC 
cannot  accurately  evaluate  the 
regulatory  burden  but  is  asking 
interested  parties  to  provide  an  estimate 
of  the  financial  and  work-hour  burdens 
which  will  be  incurred  in  complying 
with  the  recordkeeping  and  reporting 
requirements  as  well  as  with  other 
substantive  regulations. 

Related  Regulations  and  Actions 

Internal:  The  proposed  rule  would 
eliminate  publication  in  the  Federal 
Register  of  notice  of  applications  for 
independent  ocean  freight  forwarder 
licenses  as  unnecessary.  A  separate 
rulemaking  to  accomplish  this  in  more 
expeditious  fashion  is  being  considered. 
External:  None 

Active  Government  Collaboration 
None. 

Timetable 

Regulatory  Analyses:  other 
analyses — This  rule  does  not  require  a 
regulatory  analysis  under  E.0. 12044 
because  we  are  developing  it  through 
a  formal  rulemaking  process  in 
accordance  with  the  Administrative 
Procedure  Act. 

Public  Comment  Period — on  or  before 
July  15, 1980. 

Final  Rule — winter  1980-1981. 

Final  Rule  Effective — winter  of 
1980-1981;  branch  office  licensing  may 
become  effective  somewhat  later, 
depending  on  comments. 

Available  Documents 
NPRM^5  FR  17029,  March  17, 1980 


Federal  Maritime  Commission  Docket 
80-13 

All  documents  are  available  for 
review  in  the  Office  of  the  Secretary, 
Federal  Maritime  Commission,  Room 
11101, 1100  L  Street  N.W„  Washington, 
D.C.  20573. 

Agency  Contact 

Francis  C.  Hurney,  Secretary,  Federal 
Maritime  Commission,  Room  11101, 
1100  L  Street,  N.W.,  Washington,  D.C. 
20573,  (202J  523-5725 

INTERSTATE  COMMERCE 
COMMISSION 

Improvement  of  TOFC/COFC 
Regulation  (Ex  Parte  No.  230  (Sub-No. 
5))  (49  CFR  Part  1090) 

Legal  Authority 

Interstate  Commerce  Act,  49  U.S.C. 

§§  10321, 10505, 10701, 10702, 10705, 
10921, 10922, 10923, 10927,  and  11101. 

Reason  for  Including  This  Entry 

The  Interstate  Commerce  Commission 
believes  that  this  proposed  rule  is 
important  because  it  could  cause  an 
increase  in  productivity  and/or  profits 
in  the  motor  common  carrier  and  rail 
transportation  industries  without 
causing  any  adverse  effects. 

Statement  of  Problem 

The  Federal  Railroad  Administration, 
the  General  Accounting  Office,  and  the 
Interstate  Commerce  Commission  have 
undertaken  recent  studies  of  efforts  by 
the  various  transportation  modes  to 
provide  a  continuous  movement  of 
freight  between  two  points  in  combined 
service  (such  as  motor-rail,  motor-water, 
or  any  other  combination  of  modes). 
These  studies  show  that  numerous 
factors  have  discouraged  the 
development  of  combined  (intermodal) 
traffic  movement  plans. 

The  principal  factors  that  discourage 
intermodal  traffic  are  that  carriers 
would  have  to  make  substantial  changes 
in  established  operations  to  implement 
the  plans:  negotiate  with  collective 
bargaining  representatives  to  modify 
established  work  rules  (where 
employees  are  members  of  a  labor 
union);  and  make  significant  and  often 
substantial  cash  outlays  to  install 
special  material-handling  equipment. 

The  major  intermodal  traffic 
movement  concepts  that  the 
Commission  presently  regulates  are  the 
Trailer-on-Flatcar  (TOFC)  and 
Container-on-Flatcar  (COFC)  plans. 
Generally,  these  plans  implement  the 
transportation  of  a  truck,  trailer, 
semitrailer,  or  detachable  container  on  a 
rail  car. 


There  are  five  basic  intermodal  plans 
presently  in  use.  Under  Plan  I,  a  motor 
carrier  (truck  operator)  may  substitute 
rail  for  motor  service  between  points 
which  the  motor  carrier  is  authorized  to 
serve.  Under  Plan  II,  a  railroad  may 
provide  complete  door-to-door  service; 
under  Plan  III  the  portion  of  the  service 
that  the  railroad  performs  is  limited  to 
rail  transportation  between  established 
TOFC  ramps  (the  shipper  must  provide 
the  trailers);  and  Plan  IV  is  comparable 
to  Plan  III,  except  that  the  shipper  must 
also  furnish  the  rail  car.  Plan  V  involves 
coordinated  continuous  motor-rail  or 
motor-rail-motor  services  at  joint  rates 
which  may  be  originated  by  either  mode 
on  the  originator’s  shipment  request  (bill 
of  lading).  This  latter  plan  facilitates 
coordination  of  rail  and  motor 
operations  where  the  carriers  serve 
different  territories. 

To  date,  motor  carrier  participation  in 
these  intermodal  traffic  movement  plans 
has  been  very  limited.  The 
Commission’s  TOFC/COFC  traffic  data 
indicates  that  more  than  50  percent  of 
all  current  TOFC/COFC  traffic  moves 
under  Plan  II  (all-rail  plan);  15  percent 
moves  under  Plans  Ill  and  IV,  and  the 
remaining  traffic  moves  under  Plans  I 
and  V.  In  1978,  TOFC/COFC  traffic 
represented  only  7.9  percent  of  total  rail 
carloads. 

The  purpose  of  this  rulemaking 
proceeding  is  to  determine  what  the 
Commission  can  do  to  increase  the  use 
of  TOFC/COFC  services.  The 
proceeding  is  limited  to  motor-rail 
intermodal  movements:  it  does  not 
embrace  intermodal  movements  with  a 
prior  or  subsequent  movement  by  water. 

The  Commission  is  proposing  this 
action  at  this  time  because  studies  have 
suggested  that  Commission  regulation 
has  impeded  the  use  of  TOFC/COFC 
service.  We  hope  to  determine  whether 
and  how  regulation  should  be  adjusted 
to  eliminate  any  impediments  and,  if 
possible,  to  provide  incentives  to 
stimulate  the  growth  of  TOFC/COFC 
traffic. 

Alternatives  Under  Consideration 

There  are  several  major  alternatives 
under  consideration.  The  first 
alternative  is  to  exempt  the  rail  and 
truck  portions  of  TOFC/COFC  service¬ 
pricing  from  our  regulation  under 
§  10505  of  the  Interstate  Commerce  Act. 
on  the  grounds  that  the  limited  scope  of 
such  plans  makes  economic  regulation 
unnecessary  (in  1978,  for  example, 
containerized  shipments  represented 
less  than  8  percent  of  total  railcar 
loadings).  The  principal  benefit  of  this 
alternative  is  that  railroad  and  trucking 
management  would  be  permitted  to 
establish  a  price  (rate)  for  the 
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continuous  movement  of  traffic  without 
Commission  intervention,  essentially 
allowing  free  market  forces  to  establish 
the  rate.  (Under  present  regulation, 
decisions  of  this  kind  are  subject  to 
Commission  review.)  However,  we  will 
require  participants  to  adhere  to  the 
statutory  provisions  designed  to  prevent 
broad  differences  in  rates  that  tend  to 
favor  or  discriminate  against  a 
particular  shipper  or  group  of  shippers. 
Similarly,  this  alternative  will  require 
participants  to  publish  their  rates  in  a 
public  price  sheet  (tariff)  with  the 
accompanying  30-day  notice  period  so 
that  the  Commission  can  monitor 
unjustified  broad  differences  in  rates. 
This  alternative  will  also  require  that 
participants  adhere  to  the  Commission’s 
present  accounting  and  reporting 
requirements. 

The  major  disadvantage  is  that  the 
users  of  intermodal  service  would  have 
little  recourse — other  than  making  a 
unilateral  decision  not  to  use  a 
particular  service — for  a  rate  which  is 
unreasonably  disproportionate  to  the 
cost  of  providing  the  service.  Under 
present  regulation,  concerned  shippers 
could  challenge  an  unreasonably  high 
rate  under  the  rate  investigation  and 
suspension  provisions  of  the  Interstate 
Commerce  Act. 

A  second  alternative  would  relax  the 
rules  and  regulations  governing  the 
practices  of  motor  carriers  which 
participate  in  intermodal  movements.  At 
the  present  time,  a  motor  carrier  must 
have  operating  authority  from  the 
Commission  to  serve  the  ultimate  origin 
and  destination  points  of  a  movement, 
as  well  as  the  points  at  which  it  gives 
traffic  to  or  receives  traffic  from  the 
railroad.  This  requirement  discourages 
participation  in  intermodal  plans, 
because  a  carrier  has  to  seek  new 
authority  if  the  shipment  consolidation 
points  are  changed.  Similarly,  carriers 
which  do  not  now  possess  authority  to 
perform  transportation  in  intermodal 
service  must  petition  the  Commission 
for  authority  for  each  point  at  which 
they  will  perform  service.  This  practice 
also  tends  to  discourage  efforts  to 
experiment  or  develop  intermodal  plans. 
To  remove  this  problem,  the 
Commission  is  considering  developing  a 
so-called  “master  certificate,”  which 
would  encompass  a  generalized 
nationwide  finding  of  public 
convenience  and  necessity  based  on  the 
foreseen  benefits  of  TOFC/COFC 
service  and  competition. 

The  benefit  of  this  second  alternative 
is  that  it  would  eliminate  the  need  for 
specific,  localized  authority  to  serve  the 
interchange  point  and  eliminate  the 
attendant  delay  that  would  accompany 


each  application  for  authority.  The 
disadvantage  of  this  alternative  is  that 
carriers  now  authorized  to  participate  in 
intermodal  traffic  plans  could  lose 
traffic  they  now  handle  to  new  carriers, 
who  would  not  have  to  obtain  authority 
from  the  Commission  to  participate  in 
the  traffic  plans. 

A  third  alternative  would  revise  our 
current  policies  regarding  participation 
by  truck  operators  performing  services 
under  contract  (contract  carriers)  in 
intermodal  plans.  At  present,  contract 
carriers  are  not  permitted  to  participate 
in  intermodal  service;  this  alternative 
would  permit  contract  carriers  to  enter 
into  intermodal  service  and  negotiate 
with  railroads  for  service  under  agreed 
rates.  The  principal  benefit  of  this 
alternative  is  that  contracts  would 
generally  be  of  several  years  duration 
and  would  reflect  the  individual  needs 
and  operating  characteristics  of  the 
railroad  and  truck  operators.  This  would 
lend  stability  to  the  intermodal  plan  and 
insure  its  continuance.  A  disadvantage 
is  that  the  entrance  of  contract  carriers 
into  this  freight  market  would  further 
dilute  the  traffic  available  to  existing 
truck  operators. 

Summary  of  Benefits 

Sectors  Affected:  Railroad 

transportation  and  trucking;  and 

shippers  of  goods  by  rail  and  truck, 

especially  in  the  Western  States. 

The  principal  benefit  of  revised 
TOFC/COFC  regulations  is  that 
improved  intermodal  service  will 
combine  the  best  characteristics  of  rail 
and  motor  transportation  by  offering  the 
long-haul  cost  and  energy  advantages  of 
rail,  and  the  geographic  operating 
flexibility  of  motor  carriers.  Moreover,  it 
should  offer  containerized  service  to 
some  shippers  who  do  not  have  it 
available  to  them  now  as  a 
transportation  alternative  because  of 
present  Commission  regulatory 
practices,  and  it  will  generate  another 
source  of  revenue  for  the  financially 
ailing  railroad  industry.  Similarly,  the 
increased  competition  that  should  result 
from  implementation  of  the  proposals 
would  be  an  effective  force  in  allocating 
transportation  resources  and  improving 
the  quality  of  service. 

The  alternatives  we  are  considering 
could  have  their  most  significant  impact 
in  the  Western  United  States,  where'  the 
long-haul  benefits  of  rail  transportation 
can  be  realized.  Shippers  in  the  Western 
States  could  conceivably  benefit  most 
from  improved  TOFC/COFC  regulation. 

Summary  of  Costs 

Sectors  Affected:  Railroad 

transportation  and  trucking;  and 


shippers  of  goods  by  rail  and  truck, 
especially  in  the  Western  States. 

The  Commission  staff  expects  the 
proposed  rules  to  promote  coordination 
of  rail  and  motor  services.  This  would 
more  than  likely  force  a  realignment  of 
the  market  for  some  freight.  Some 
freight,  which  is  transported  by  all-rail 
or  all-motor  movement,  for  example, 
could  be  diverted  to  a  shared  movement. 

Related  Regulations  and  Actions 

Internal:  "Practices  of  For-Hire 
Carriers  of  Property  Participating  in 
Trailer-on  Flatcar  Services,”  49  CFR 
1090. 

External:  None 

Active  Government  Collaboration 
None 
Timetable 

NPRM — May  or  June  1980. 

Final  Rule — September  1980. 
Regulatory  analysis — the  Commission 
does  not  plan  to  issue  a  separate 
regulatory  analysis  in  this  proceeding. 
The  NPRM  and  the  notice  of  final 
rules  will  incorporate  the  results  of 
our  regulatory  analysis. 

Available  Documents 

ANPRM  (44  FR  49279,  August  22, 

1979).  “Substituted  Service-Water  for 
Motor  Service  (Fishy-back  Service) — 
Alaskan  Trade,”  44  FR  30786,  May  29, 
1979,  361  ICC  359(1979). 

Agency  Contact 

John  Robinson,  Chief,  Rail  and 
Intermodal  Competition  Branch, 

Office  of  Policy  and  Analysis, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423, 

(202)  275-7418. 

ICC 

intercorporate  Hauling  (Ex  Parte  No. 
MC-122)  (49  CFR  Chapter  X) 

Legal  Authority 

Interstate  Commerce  Act,  49  U.S.C. 

§§  10321  and  10524. 

Reason  for  Including  This  Entry 

The  Interstate  Commerce  Commission 
(ICC)  believes  that  this  rulemaking  is 
important  because  it  could  cause  an 
increase  in  the  productivity  of  private 
motor  carriers  of  property. 

Statement  of  Problem 

Critics  of  government  intervention  in 
truck  transportation  focus  on  allegations 
that  regulation  causes  inefficiency.  They 
say  that  prices  for  truck  transportation 
are  too  high  because  regulated  truck 
operations  can  collectively  establish 
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rates,  and  because  regulation  imposes 
artificial  constraints  on  entry  into  the 
trucking  business  and  operational 
freedom.  Accordingly,  they  argue  that 
regulation  prohibits  business  enterprises 
which  perform  their  own  trucking 
operations  from  engaging  in  efficient  use 
of  their  equipment. 

Critics  of  regulation  also  claim  that 
regulation  distorts  markets  and 
distribution  facilities  and  that  it  retards 
innovation  in  patterns  of  operation. 

These  critics  say  that  regulation  imposes 
unnecessarily  high  costs  on  change 
because  of  the  various  administrative 
and  legal  requirements  it  imposes  on 
carriers.  They  believe  that 
decisionmaking  in  a  regulatory 
environment  results  in  commodities 
being  transported  inefficiently,  and  that 
a  reliance  on  normal  market  forces 
would  cure  many  of  these  problems. 

In  June  1977,  at  the  request  of  the 
Commission,  a  staff  task  force  studied 
and  recommended  to  the  Commission 
ways  in  which  it  could  use  market 
forces  to  improve  regulation  of  the 
trucking  industry.  One  recommendation 
was  to  relax  the  Commission’s  control 
over  hauling  between  related 
corporations  (those  with  some  degree  of 
common  ownership).  At  the  present 
time,  transportation  in  furtherance  of  a 
primary  business  other  than 
transportation  is  exempt  from  regulation 
by  the  Commission;  this  is  so-called 
“private  carriage.”  The  statute  does  not 
define  private  carriage,  but  the 
Commission  historically  has  defined  the 
term  narrowly  to  exclude  transportation 
between  corporations  with  a  common 
owner;  private  carriage  was  limited  to 
the  transportation  for  and  by  a  single 
corporation.  The  primary  motivating 
factor  in  using  or  expanding  private 
transportation  is  the  necessity  to  meet 
unusual  service  demands  that  regulated 
carriers  find  impractical  or  impossible  to 
meet. 

As  a  result  of  the  task  force 
recommendations,  the  Commission 
published  a  proposed  policy  statement 
that  would  broaden  the  definition  of 
private  carriage  to  include  (and  thereby 
exempt  from  Commission  regulation) 
transportation  between  and  for 
members  of  a  corporate  family.  Public 
response  has  endorsed  the  change  in 
policy.  It  is  generally  felt  by  private 
truck  operators  that  a  more  liberal 
Commission  policy  over  intercorporate 
hauling  will  provide  opportunities  to 
reduce  the  number  of  miles  operated 
without  freight,  thereby  allowing  for  the 
consolidation  of  fleets,  improved  fuel 
efficiency,  and  lower  overall 
transportation  costs. 

The  Commission  is  proposing  this 
action  at  this  time  as  part  of  its  overall 


program  to  improve  its  regulation  of  the 
motor  carrier  industry,  and  in  response 
to  staff  studies  and  public  comments 
that  have  indicated  the  Commission 
should  change  its  policy  toward 
intercorporate  hauling.  If  we  do  not  act 
now.  Commission  policy  will  continue  to 
have  the  effect  of  preventing  private 
carriers  from  conducting  their 
operations  as  efficiently  as  they  could. 

Alternatives  Under  Consideration 

There  are  four  major  alternatives 
under  consideration  in  this  proceeding. 

The  first  is  to  maintain  the  status  quo. 
At  the  present  time.  Commission 
regulations  do  not  permit  hauling 
between  or  for  related  corporations  by 
private  carriers  for  compensation  (it  can 
be  done,  however,  if  it  is  performed 
without  charge).  The  problem  with  this 
alternative  is  that  it  does  not  permit 
corporations  and  their  subsidiaries  to 
make  the  most  efficient  use  of  their 
transportation  fleets. 

The  second,  third,  and  fourth 
alternatives  are  related  to  the  degree  of 
control  a  parent  corporation  has  over  its 
subsidiary,  but  they  would  encourage 
change  in  corporate  transportation 
policies  and  encourage  efficient 
operations. 

The  second  alternative  would  permit 
compensated  intercorporate  hauling 
(without  Commission  regulation)  for  and 
between  corporations  that  are  at  least 
50  percent  commonly  owned. 

The  major  advantage,  relative  to  the 
options  that  require  a  more  restrictive 
level  of  ownership,  is  that  a  greater 
number  of  private  shippers  could  use 
compensated  intercorporate  hauling. 

The  primary  disadvantage  is  that 
advocates  of  compensated 
intercorporate  hauling  may  have 
underestimated  the  diversion  of  traffic 
from  regulated  carriers  and  the  resulting 
adverse  economic  impact  on  carriers.  If 
such  diversion  took  place,  undesirable 
effects  would  be  maximized  with  this 
option.  Moreover,  it  provides  for  less 
gradual  adjustment  to  a  new  regulation 
by  shippers,  carriers,  and  consumers 
who  might  be  affected  adversely  than 
the  other  alternatives. 

The  third  alternative  would  permit 
compensated  intercorporate  hauling 
only  for  and  between  corporations  that 
are  100  percent  commonly  owned. 

This  option  is  the  most  restrictive  of 
the  three  options  that  would  allow 
compensated  intercorporate  hauling.  Its 
advantage  is  that  it  would  minimize  any 
adverse  impacts  the  new  policy  might 
have  on  regulated  carriers.  At  the  same 
time,  it  would  give  the  Commission 
actual  experience  with  the  effects  of 
relaxing  the  restrictions  on 


intercorporate  hauling  before  proceeding 
to  relax  the  restrictions  further. 

The  major  disadvantage  is  that  we 
believe  this  alternative  would  be  too 
restrictive.  A  survey  by  one  of  the 
respondents  to  ascertain  the  benefits  of 
relaxed  rules  on  intercorporate  hauling 
indicates  that  roughly  two-thirds  of  the 
1,500  corporations  surveyed  by  that 
respondent  would  not  be  able  to  take 
advantage  of  the  relaxed  policy  because 
they  are  not  100  percent  commonly 
owned. 

The  fourth  alternative  (which  ICC 
proposes  to  adopt)  would  permit 
intercorporate  hauling  by  corporations 
that  are  80  percent  commonly  owned. 
This  alternative  is  a  compromise 
between  the  100  percent  and  50  percent 
common  ownership  levels.  A  policy  of 
caution  and  gradualism  is  reflected  in 
this  alternative,  but  it  broadens  the 
scope  and  size  of  overall  net  benefits; 
moreover,  it  is  consonant  with  Internal 
Revenue  Service  guidelines  permitting 
consolidated  financial  reports  at  the  80 
percent  common  ownership  level  and 
recognizing  a  subsidiary  owned  80 
percent  or  more  by  its  parent  as  part  of 
a  corporate  family. 

The  Commission’s  approach  to  the 
problem  of  intercorporate  hauling  is  self- 
regulatory;  the  policy,  if  the  Commission 
adopts  it,  will  broaden  the  area  of 
corporate  transportation  that  is  exempt 
from  regulation  by  the  Commission.  At 
the  present  time,  a  substantial  amount 
of  intercorporate  hauling  is  performed 
without  compensation. 

Summary  of  Benefits 

Sectors  Affected:  Corporations  which 

now  operate  or  desire  in  the  future  to 

operate  private  truck  fleets;  and  users 

of  these  corporations’  products. 

If  the  proposed  policy  change  is 
adopted,  a  corporation  which  has  a 
private  truck  fleet  would  be  able  to 
expand  the  use  of  that  fleet  by  using  it 
to  haul  freight  for  any  subsidiary 
corporation  at  least  80  percent  of  which 
is  owned  by  the  parent  corporation.  For 
example,  private  trucks  owned  by  a 
parent  company  and  hauling  freight 
from  the  parent  to  the  subsidiary  could 
also  haul  freight  from  the  subsidiary  to 
the  parent.  This  could  reduce 
considerably  the  empty  mileage  traveled 
by  trucks  in  the  private  fleet.  In  cases 
where  a  parent  corporation  and  its 
subsidiary  both  operate  private  fleets,  it 
would  be  possible  to  consolidate  the 
fleets  and  to  eliminate  duplicate  staff 
positions.  Corporations  which  do  not 
have  private  fleets,  but  wish  to  have 
them,  will  find  private  hauling  a  more 
efficient  and,  therefore,  a  more 
attractive  alternative  if  this  proposal  is 
adopted. 


37080 


Federal  Register  /  Vol.  45,  No.  106  /  Friday.  May  30.  1980  /  U.S.  Regulatory  Council 


The  proposed  change  in  policy  could 
virtually  guarantee  a  reduction  in  direct 
costs  for  trucking  between  related 
corporations  by  removing  a  portion  of 
corporate  decision-making  from 
regulatory  overview.  Estimates  from 
some  of  the  parties  which  responded  to 
the  NPRM  indicate  that  cost  savings 
which  could  result  from  the  broader 
definition  of  private  carriage  would  be 
as  much  as  three  cents  per  mile  less 
than  the  present  cost  to  corporations 
which  operate  their  own  transportation 
fleet.  Moreover,  the  policy  change  would 
alleviate  the  present  burden  on 
corporations  to  obtain  operating 
certificates  from  the  ICC  where 
transportation  is  performed  for  and 
between  a  parent  corporation  and  its 
subsidiary  for  compensation.  A  precise 
estimate  of  the  savings  to  corporations 
is  not  available,  but  if  we  change  the 
present  policy,  corporations  would  no 
longer  have  to  obtain  operating 
certificates,  wait  for  accompanying 
agency  action,  or  bear  the  expenses 
associated  with  those  activities. 

Similarly,  there  should  be  indirect  cost 
savings  to  consumers.  Although 
improved  efficiency  will  not  necessarily 
lower  existing  consumer  prices  (because 
a  multitude  of  cost  and  competitive 
factors  enter  into  pricing  decisions),  the 
change  in  policy  should  relieve 
inflationary  pressure  and  defer  or 
reduce  future  consumer  price  increases. 
The  increased  efficiency  that 
corporations  should  be  able  to  realize  as 
a  result  of  the  proposal  should  help  them 
to  keep  overall  production  costs  down. 

Summary  of  Costs 

Sectors  Affected:  The  regulated 

trucking  industry. 

If  the  proposed  policy  change  leads  to 
an  increase  in  the  amount  of  freight 
hauled  by  private  truck  fleets,  it  could 
result  in  a  reduction  in  the  amount  of 
freight  hauled  by  ICC-regulated  trucking 
companies. 

Related  Regulations  and  Actions 

Internal:  “Intercorporate  Parent- 
Subsidiary  Transportation.”  123  M.C.C. 
768  (1975). 

External:  None 

Active  Government  Collaboration 

The  Department  of  Transportation  is 
appearing  as  a  party  in  the  proceeding 
and  is  advocating  use  of  the  50  percent 
common-ownership  level  to  determine 
what  constitutes  a  closely  knit  corporate 
family. 

Timetable 

Legislation  currently  being  considered 
by  Congress  may  result  in  a  change  in 
the  Interstate  Commerce  Act  to  achieve 


a  result  similar  to  that  proposed  in  this 
proceeding.  If  no  action  is  taken  by 
Congress  in  this  regard,  we  will  issue  a 
final  policy  statement  in  this  proceeding 
sometime  after  June  1, 1980. 

Regulatory  Analysis — this  proceeding 
will  be  discussed  in  the  notice  of  the 
final  policy  statement. 

Available  Documents 

“Intercorporate  Parent-Subsidiary 
Transportation,”  123  M.C.C.  768  (1975) 
“Status  Report-Intercorporate  Hauling 
Regulation,”  Bureau  of  Economics, 
Interstate  Commerce  Commission, 
December  1978 
"Request  for  Comments: 

Intercorporate  Hauling,”  43  FR  58002, 
December  11, 1978 
NPRM,  “Intercorporate  Hauling”  (Ex 
Parte  No.  MC-122)  Proposed  Policy 
Statement,  44  FR  42838,  July  20, 1979; 
public  comments  available  for  review  at 
Secretary’s  Office,  ICC,  12th  & 
Constitution  Avenues,  Washington,  D.C. 

Agency  Contact 
Richard  Klem, 

Deputy  Director  for  Motor  Carrier 
Policy 

Office  of  Policy  and  Analysis 
Interstate  Commerce  Commission 
Washington.  D.C.  20423  (202)  275-7824 

ICC 

No  Suspend  Zone — Motor  Common 
Carriers  of  Property  (Ex  Parte  No.  Mc- 
137)  (49  CFR  Chapter  X) 

Legal  Authority 

Interstate  Commerce  Act,  49  U.S.C. 

§§  10321  and  10708. 

Reason  for  Including  This  Entry 

The  Interstate  Commerce  Commission 
thinks  that  this  rulemaking  is  important 
because  it  involves  a  precedent-setting 
approach  to  the  regulation  of  motor 
carrier  rates.  This  new  approach  could 
be  beneficial  to  the  motor  common- 
carrier  industry  and  to  the  national 
transportation  system. 

Statement  of  Problem 

When  motor  common  carriers  raise  or 
lower  their  rates  their  action  is  subject 
to  challenge.  Shippers  and  others  may 
protest  the  rate  changes  and  the 
Commission  can  suspend  the 
effectiveness  of  the  new  rates  pending 
an  investigation.  This  process  impedes 
the  carriers’  ability  to  compete  and 
inhibits  them  from  seeking  some  rate 
changes.  The  Interstate  Commerce  Act 
generally  requires  that  rates  be 
published  on  30-days’  notice.  This  limits 
carriers  ability  to  react  quickly  to 
market  changes.  The  Commission  would 
like  to  adopt  a  new  procedure  to  provide 


Commission  approval.  At  the  same  time, 
we  want  to  retain  safeguards  to  ensure 
that  carriers  do  not  charge  rates  which 
are  unfair  or  destructive  of  competition. 

The  purpose  of  this  proceeding  is  to 
consider  establishing  a  “no  suspend 
zone”  for  freight  rates  published  by 
motor  common  carriers  of  property.  The 
limits  of  the  zone  would  be  percentages 
by  which  carriers  could  propose  to  raise 
or  lower  their  rates  without  their  action 
being  subject  to  suspension,  or 
investigation  on  the  grounds  that  the 
rates  appear  to  be  unreasonably  high  or 
low.  Rates  within  the  zone  would  be 
immune  from  challenge  unless  they 
appear  to  be  unfair  and  destructive 
competitive  practices,  unduly 
prejudicial,  unjustly  discriminatory, 
beyond  the  scope  of  the  proponent’s 
operating  authority,  or  in  violation  of  an 
outstanding  order  or  regulation  of  the 
Commission.  Otherwise,  rate  changes 
within  the  zone  might  be  taken  at  any 
time  and  as  needed,  within  the  carrier’s 
managerial  discretion.  We  are  also 
considering  establishment  of  a  more 
limited  no  notice  zone  within  which 
rates  changes  could  be  made  effective 
without  notice  and  would  not  be  subject 
to  suspension  or  investigation  on  any 
grounds  whatsoever.  We  contemplate 
that  the  competitive  ratemaking 
freedoms  would  apply  only  for  rates 
published  individually  by  carriers  and 
would  not  extend  to  rate  increases  (or 
reductions)  proposed  by  carriers 
collectively  through  a  rate  bureau. 

The  Commission  is  proposing  this 
action  at  this  time  in  response  to  a  staff 
study,  the  Initial  Report  of  the  Motor 
Carrier  Task  Force  (published  in  May  of 
1979)  and  a  petition  from  the  Federal 
Trade  Commission,  both  of  which 
recommended  similar  action.  If  we  do 
not  act  now,  carriers  will  continue  to  be 
exposed  to  regulatory  ratemaking 
requirements  which  restrict  both  their 
ability  to  compete  and  the  services  that 
they  can  offer. 

Alternatives  Under  Consideration 

The  Commission  does  not  believe  that 
maintaining  the  status  quo  is  a  viable 
alternative  in  this  instance.  Nor  have  we 
discovered  any  method  other  than  the 
one  proposed  for  accomplishing  the 
goals  outlined  in  this  proceeding.  We 
are  pursuing  the  alternative  of  working 
to  secure  changes  in  the  Act,  and 
legislation  currently  being  developed  by 
the  Congress  may  adopt  a  similar 
approach  to  that  being  proposed  here, 
thus  influencing  the  outcome  of  this 
proceeding. 

We  believe  that  the  development  of  a 
no-suspend  zone  would  be  an 
innovative  regulatory  technique  which 
would  allow  competition  to  play  a 
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greater  role  in  regulating  the  level  of 
carrier  rates. 

We  are  actively  considering  a  number 
of  alternatives  within  the  scope  of  the 
present  proposal:  that  is,  we  are  trying 
to  determine  what  the  actual  percentage 
figures  should  be  for  the  maximum  and 
minimum  limits  of  the  zone.  We  have 
specifically  solicited  suggestions  from 
the  public  in  this  regard. 

Summary  of  BeneHts 

Sectors  Affected:  The  trucking 

industry;  and  shippers  and  consumers 

of  products  transported  by  truck. 

It  is  our  belief  that,  through 
establishment  of  a  no-suspend  zone, 
increased  competition  may  be  readily 
translated  into  rates  which  are  more 
representative  of  market  conditions.  The 
net  result  should  be  improved 
transportation!  distribution,  and  location 
practices  which  produce  benefits  for  the 
economy.  The  proposed  rule  would 
directly  benefit  carriers  because  they 
will  be  able  to  act  quickly  to  raise  rates 
to  cover  increased  costs,  such  as  those 
resulting  from  fuel  increases.  They  will 
also  be  freer  to  lower  rates  to  attract 
new  business  or  to  meet  new 
competition.  The  zone  would  enable 
motor  carriers  to  respond  rapidly  to 
changing  market  conditions  with  rates 
which  are  competitively  priced  and 
which  offer  a  broad  variety  of  rate- 
service  options,  while  at  the  same  time 
enhancing  the  ability  of  carriers  to  meet 
their  service  commitments.  To  the  extent 
that  lower  rates  or  increased  efficiency 
result  from  adoption  of  the  zone,  we 
would  hope  that  the  benefits  would  be 
shared  by  the  users  of  the  carriers 
service  and  indirectly,  through  reduced 
rates,  by  consumers  of  the  goods  which 
the  carriers  transport. 

Summary  of  Costs 

Sectors  Affected:  The  trucking 

industry;  and  shippers  and  consumers 

of  products  transported  by  truck. 

It  is  possible  that  the  increased 
competition,  which  would  result  from 
adoption  of  the  zone,  might  lead  to  a 
loss  of  business  for  less  efficient  or  less 
market-sensitive  carriers.  The  fact  that, 
within  the  zone,  carriers  would  be  able 
to  raise  rates  more  quickly — without 
prior  Commission  approval — would 
mean  that  shippers  would  feel  the 
effects  of  the  increases  sooner  than  they 
would  were  they  able  to  protest  the 
increase  or  were  the  Commission  to 
institute  an  investigation  and 
suspension  proceeding.  Any  passing-on 
of  the  increase  to  consumers  would  also 
occur  more  quickly.  The  opportunity  to 
challenge  rates,  which  shippers  and 
others  presently  have,  would  be  limited. 


Related  Regulations  and  Actions 

Internal:  The  Commission  has  opened 
a  number  of  proceedings  to  determine 
whether  it  could  or  should  adopt  a 
master  certificate  licensing  procedure 
for  various  specialized  segments  of  the 
motor  common  carrier  industry.  The 
outcome  of  these  proceedings  depends 
on  the  outcome  of  the  legislation 
pending  in  Congress.  If  the  Commission 
were  to  proceed  with  those  rulemakings, 
we  would  propose  to  consider  refining 
the  “no-suspend  zone”  concept  to  apply 
to  each  of  the  specialized  segments. 
External:  None 

Active  Government  Collaboration 

The  Federal  Trade  Commission  has 
filed  a  petition  seeking  action  similar  to 
that  which  we  propose  in  this 
proceeding,  and  we  expect  them  to  be 
active  participants. 

Timetable 

Final  rule — Sometime  after  June  1, 

1980  Regulatory  Analysis — we  will 
discuss  the  conclusions  reached  as  a 
result  of  the  analysis  in  the  notice  of 
final  rules,  instead  of  issuing  a 
separate  regulatory  analysis. 

Available  Documents 

NPRM  appears  at  45  FR  6974,  January 
31, 1980;  corrections  appear  at  45  FR 
12273,  February  25. 1980. 

Agency  Contact 

Richard  B.  Felder,  Deputy  Director, 
Section  of  Rates,  Office  of 
Proceedings,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
(202)  275-7693. 

POSTAL  RATE  COMMISSION 

Experimental  Classification 
Rulemaking  (39  C.F.R.  §§  3001.120  et 
seq.) 

Legal  Authority 

The  Postal  Reorganization  Act  of  1970, 
as  amended,  §§  3603,  3622  and  3623,  39 
U.S.C.  §  3601  (1970). 

Reason  for  Including  This  Entry 

This  rulemaking  may  have  a  national 
effect  because  it  may  help  to  facilitate 
the  offering  of  new  postal  services 
which  have  been  developed  with  the 
assistance  of  marketplace  experiments. 
It  is  of  national  concern  because 
changes  in  postal  services  can  have  an 
effect  on  all  mail  users. 

Statement  of  Problem 

The  Postal  Service  must  request  a 
recommended  decision  from  the  Postal 


Rate  Commission  before  implementing  a 
change  in  postal  rates  and  fees  or 
classifications  (39  U.S.C.  §§  3622-23). 

The  Postal  Rate  Commission  issues  its 
decision  after  giving  interested  parties 
an  opportunity  for  a  hearing  in 
compliance  with  5  U.S.C.  §  §  556-57. 

From  the  time  the  Postal  Service  took 
over  the  functions  of  the  Post  Office 
Department  in  1971,  it  presumed  that  it 
had  authority  to  conduct  marketplace 
experiments  (experimental  changes  in 
services,  fees,  classification,  or  required 
mail  preparation)  without  requesting  a 
recommended  decision  from  the  Postal 
Rate  Commission. 

On  August  7, 1979,  the  Court  of 
Appeals  for  the  Third  Circuit  held  that 
the  Postal  Service  must  come  to  the 
Postal  Rate  Commission  for  a 
recommended  decision  before 
conducting  any  marketplace  experiment 
which  includes  a  change  in  rates  any 
mailer  pays,  or  the  classification  of  any 
mail.  [United  Parcel  Service  v.  USPS, 

No.  78-2390  [3d  Cir.  Aug.  7, 1979]). 

The  Postal  Rate  Commission  has 
designed  its  current  rules  of  procedure 
(39  CFR  §§  3001.1-3001.116),  with  a  view 
toward  recommending  decisions  on 
proposals  for  permanent  rates  and 
classifications.  The  rules  require  the 
Postal  Service  to  provide  in  writing  the 
detailed  information  necessary  if  the 
mailing  public  is  to  participate 
meaningfully  in  Commission 
proceedings.  This  information  also  is 
necessary  for  the  Commission  to  fulfill 
its  statutory  duties,  found  in  39  U.S.C. 

§  §  3622(b)  and  3623(c),  in  recommending 
changes  in  rates  and  classification. 

The  rules  may  not  be  suited  for 
requests  for  authority  to  conduct 
experiments.  A  substantial  amount  of 
the  information  required  by  the  rules 
may  not  be  available  because  it  may  be 
the  very  information  the  Postal  Service 
seeks  to  acquire  through  the  experiment. 
Any  change  in  the  rules  will  attempt  to 
bring  into  better  balance  the  right  of  the 
public  to  participate  in  this 
decisionmaking  and  the  need  for  the 
Postal  Service  to  obtain  expeditious 
consideration  of  its  proposed 
experiments  from  the  Postal  Rate 
Commission. 

Alternatives  Under  Consideration 

The  Commission  held  a  conference  on 
possible  rulemaking  on  this  subject  on 
September  26, 1979  to  explore  potential 
solutions  to  the  perceived  problem.  Six 
parties  have  submitted  written 
comments,  which  the  Commission  is 
considering.  Additional  alternatives 
may  appear  during  the  course  of  the 
Commission’s  consideration.  The 
Commission  also  is  considering  taking 
features  from  different  sets  of  comments 
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to  fashion  the  best  set  of  rules  for  use  in 
this  category  of  cases.  The  alternatives 
that  parties  have  advanced  or  the 
Commission  is  otherwise  considering 
are; 

(A)  No  change  in  the  rules  of 
procedure.  The  Postal  Service  would  be 
required  to  provide  all  the  information 
in  accordance  with  the  current  rules 
unless  it  requested  and  received  a 
waiver  (39  CFR  §  3001.22].  Parties  who 
regularly  take  part  in  Commission 
proceedings  are  familiar  with  the 
current  rules  and  should  have  no 
problem  dealing  with  waiver  motions. 
The  Commission’s  rules  of  procedure, 
however,  were  not  designed  for  use  with 
experimental  proposals.  The  waiver 
procedure  may  be  unduly  time- 
consuming  and  repetitious.  Additionally, 
the  Commission  may  be  able  to  design 
rules  that  permit  it  to  consider 
experimental  proposals  more 
expeditiously. 

(B)  The  Postal  Service  proposes  a 
notice  and  comment  procedure  similar 
to  informal  rulemaking.  After  the  Postal 
Service  filed  a  proposed  experiment 
with  the  Commission,  interested  parties 
could  file  statements  of  position 
containing  as  much  factual  material  and 
as  many  arguments  as  they  desired.  The 
Postal  Service’s  proposed  rules  require 
the  Commission  to  approve  the 
experiment  unless  a  party's  statement  of 
position  has  demonstrated  that  the 
experiment  would  not  be  in  the  public 
interest  or  in  accordance  with  the 
policies  of  the  Postal  Reorganization 
Act.  While  this  alternative  might  be  the 
most  appropriate  if  the  Commission 
could  choose  it,  the  law  requires  the 
Commission  to  give  interested  parties  an 
opportunity  for  a  hearing  on  the  record 
(39  U.S.C.  §  3624).  Specifically,  the 
statute  requires  the  procedures, 
including  the  opportunity  for  a  hearing, 
called  for  in  |  §  556-557  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
§§  556-557). 

(C)  The  Commission  could  adopt  rules 
providing  for  a  procedure  to  identify,  at 
the  beginning  of  the  proceeding,  the 
issues  not  requiring  a  trial-type  hearing. 
Also,  the  rules  could  provide  that 
satisfactory  explanation  of  the  absence 
of  information  normally  required  would 
preclude  that  absence  being  used  as  an 
argument  against  approving  the 
experiment.  A  procedural  deadline  for 
considering  the  proposed  experiment 
could  be  set.  These  changes  might 
streamline  the  necessary  procedure. 

(D)  The  rules  proposed  by  the  Officer 
of  the  Commission,  who  represents  the 
interests  of  the  general  public  in 
Commission  proceedings,  contemplate 
that  the  Postal  Service  need  not  file  the 
information  that  would  be  required  in  a 


proceeding  for  permanent  changes  if  the 
Postal  Service  can  give  a  satisfactory 
explanation  for  the  absence  of  that 
information.  The  rules,  however,  would 
require  the  Postal  Service  to  provide 
estimates  for  most  of  the  information 
required  for  consideration  of  a 
permanent  change.  Each  accounting 
quarter  the  Postal  Service  would  submit 
to  the  Commission  a  summary  of  the 
data  collected.  The  Postal  Service  could 
make  changes  in  the  experiment  with 
30-days  notice  unless  the  Commission 
suspended  the  proposed  change.  To  end 
the  experiment  early,  the  Postal  Service 
would  file  a  motion  with  the 
Commission.  These  rules  are  designed 
specifically  to  regulate  Postal  Service 
experiments,  unlike  the  current  rules.  It 
appears  that  they  would  require  a 
substantial  amount  of  Commission 
involvement  in  the  conduct  of  the 
experiment  and  limit  the  Postal 
Service’s  flexibility  in  this  regard. 

(E)  Another  alternative  is  advanced 
by  Purolator  Courier  Corporation,  et  oL; 
it  supports  the  Officer  of  the 
Commission’s  proposed  rules  with  one 
exception.  It  proposes  that  the  rules 
contain  a  definite  time  limit  to  prevent 
the  Postal  Service  from  continuing  an 
experiment  indefinitely. 

(F)  The  American  Bankers 
Association’s  (ABA)  proposed  rules 
would  give  the  Postal  Service  extensive 
authority  to  experiment.  The  primary 
restriction  that  the  ABA  proposes  is  a 
definite  time  limit  on  the  experiment. 
These  rules  limit  the  Commission’s  role 
to  preventing  experiments  if  it  finds 
sufficient  cause.  These  proposed  rules 
appear  to  give  the  Postal  Service 
substantial  flexibility,  but  the  public’s 
ability  to  affect  the  decisionmaking 
might  be  severely  limited. 

(G)  United  Parcel  Service  proposes 
rules  requiring  the  Postal  Service  to  file 
all  information  and  data  underlying  the 
Postal  Service’s  decision  to  experiment. 
The  Postal  Service  would  have  to  show 
that  the  cost  of  providing  the 
experimental  service  would  be  covered 
by  the  revenues  generated.  The 
experiment  could  not  begin  earlier  than 
90  days  after  publication  of  a  notice  in 
the  Federal  Register,  and  it  would  run 
for  a  definite  time.  When  the  experiment 
is  completed,  the  Postal  Service  would 
file  a  report  with  the  Commission.  These 
rules  appear  to  call  for  the  Postal 
Service  to  use  a  substantial  amount  of 
effort  to  justify  an  experiment,  and  the 
public  apparently  would  have  a  strong 
voice  in  the  decisionmaking. 

The  Commission  has  not  yet  made 
even  a  tentative  decision  on  what  is  the 
bept  alternative. 

The  parties  who  have  taken  part  in 
the  proceedings  are:  Officer  of  the 


Commission,  United  Parcel  Service, 
Purolator  Courier  Corporation,  et  ai. 
Mail  Order  Association  of  America, 
American  Bankers  Association, 
National  Association  of  Greeting  Card 
Publishers,  Time  Incorporated,  and  the 
United  States  Postal  Service. 


Sectors  Affected:  United  States  Postal 
Service;  the  Postal  Rate  Commission: 
and  the  mailing  public. 

Rules  designed  specifically  for  the 
expeditious  consideration  of  proposed 
experiments  should  assist  the  Postal 
Service  in  developing  new  services  and 
improving  current  ones  to  meet  the 
needs  of  the  mailing  public.  The  rules 
should  help  the  Commission  and 
interested  parties  focus  on  the  factors 
that  are  important  for  an  experiment, 
without  having  to  make  case-by-case, 
repetitious  identification  of  what  is 
important  in  considering  a  permanent 
change,  but  not  an  experiment. 

Special  rules  for  this  group  of  cases 
should  enable  the  parties  to  participate 
in  a  more  meaningful  way  and  the 
Commission  to  consider  the  cases  more 
expeditiously.  Additionally,  the 
opportunity  for  interested  parties  to 
participate  in  the  decisionmaking  for 
experiments  should  give  the  Postal 
Service  valuable  insight  and  information 
concerning  mailers’  needs.  The  parties 
may  suggest  improvements  in  the 
proposed  experiments  that  otherwise 
would  not  have  been  considered. 


Sectors  Affected:  United  States  Postal 
Service;  the  Postal  Rate  Commission; 
and  the  mailing  public. 

Adoption  of  special  rules  for 
consideration  of  proposals  for 
experiments  may  result  in  lower  costs  of 
regulation  to  the  Postal  Service  and  of 
participation  to  the  other  participants.  If 
the  Postal  Service  had  to  follow  the 
current  rules,  it  is  possible  that  it  and 
the  other  participants  would  expend 
efforts  on  issues  that  need  not  be 
explored  when  considering  a  proposal 
for  an  experiment.  The  Postal  Rate 
Commission’s  costs  of  considering 
proposed  experiments  may  be  less  if  it 
has  a  special  procedure  for  that  category 
of  cases  than  if  it  must  use  its  current 
rules  of  procedure,  which  were  designed 
for  other  types  of  cases. 


Related  Regulations  And  Actions 
None 

Active  Government  Collaboration 
None 


Summary  Of  Benefits 


Summary  Of  Costs 
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Timetable 

NPRM — to  be  determined  Public 
Comment  Period — 30  days  after 
NPRM 

Available  Documents 

The  transcript  of  the  September  26, 
1979,  conference  and  the  comments  that 
parties  have  filed  on  Possible 
Rulemaking  on  USPS  Experimental 
Services  are  available  by  contacting  the 
Commission’s  Docket  Room,  2000  L 
Street,  N.W.,  Room  500,  Washington, 

D.C.  20268.  (202)  254-3800. 

Agency  Contact 

Richard  Legon,  Special  Assistant  to 

the  Chairman 

Postal  Rate  Commission 

2000  L  Street,  N.W.,  Room  500 

Washington,  D.C.  20268 

(202)  254-9566 

PRC 

Postal  Rate  Commission  Docket 
MC79-3  (Red-Tag) 

Legal  Authority 

39  U.S.C.  §§  3621,  3622,  3623  and  3601. 
Reason  For  Including  This  Entry 

The  Postal  Rate  Commission  thinks 
this  case  is  important  because  it 
involves  a  proposal  to  change  the  rates 
that  publishers  pay  to  send  periodicals 
through  the  mail. 

Statement  of  Problem 

This  proceeding  stems  from  a  previous 
case.  Docket  MC76-2,  in  which  the 
Officer  of  the  Commission,  who 
represents  the  interests  of  the  general 
public  in  Commission  cases,  proposed  to 
extend  to  all  second-class  mail  users  the 
availability  of  the  expeditious  (red-tag) 
treatment  currently  afforded  certain 
time-sensitive  publications,  such  as 
newspapers,  and  to  impose  a  surcharge 
for  this  preferential  treatment.  Second- 
class  mail  consists  of  magazines  and 
newspapers,  and  red-tag  treatment  is 
preferential  delivery  treatment  for  it, 
similar  to  the  expeditious  treatment 
given  first-class  mail.  Currently  there  is 
no  surcharge  for  red-tag  treatment. 

When  the  Officer  of  the  Commission 
made  his  proposal  in  the  prior  case,  the 
Commission  found  insufficient  evidence 
to  justify  a  surcharge  for  red-tag 
treatment.  The  Commission  also  found 
inadequate  cost  information  to  justify 
extension  of  the  “red-tag”  treatment  to 
any  second-class  mailer  requesting  it. 

In  the  last  postal  rate  case.  Docket 
R77-1,  filed  on  July  13, 1977,  two  months 
after  the  record  had  closed  on  the 
original  red-tag  surcharge  proposal,  the 
Postal  Service  introduced  service- 


related  cost  (SRC),  a  new  costing 
concept,  which  traced  the  higher  costs  of 
priority  handling  to  the  mail  causing 
them.  However,  in  Docket  R77-1  there 
was  insufficient  data  and  time  to  pursue 
the  precise  allocation  of  service-related 
cost  to  the  different  types  of  second- 
class  mail.  Because  the  SRC  concept 
was  not  involved  in  the  original  red-tag 
proposal,  the  Commission  believed  it 
should  institute  a  new  case  to 
investigate  the  desirability  of  a  red-tag 
surcharge  covering  costs  allocated  by 
the  SRC  costing  theory.  If  the 
Commission  were  to  recommend  such  a 
change,  it  also  would  be  appropriate  to 
explore  the  feasibility  of  offering  such 
priority  handling  to  all  second-class 
mailers  willing  to  pay  the  surcharge. 

The  Commission  instituted  this 
proceeding  on  January  4, 1979.  Because 
this  case  did  not  originate  with  the 
Postal  Service,  as  is  usual,  the 
Commission  directed  the  Postal  Service 
to  file  its  case  by  March  15, 1979. 
However,  the  Postal  Service  was  unable 
to  meet  this  deadline  and  the  date  of 
filing  was  reset  to  May  31, 1979.  The 
deadline  for  other  parties  to  file  their 
responses  was  changed  from  June  15, 
1979,  to  June  29, 1979.  Hearings  began  on 
September  11, 1979,  and  ended  on 
December  18, 1979.  Initial  briefs  were 
filed  on  January  16, 1980,  and  reply 
briefs  were  filed  on  January  30, 1980.  We 
held  oral  argument  on  February  8, 1980. 

Alternatives  Under  Consideration 

Parties  in  this  case  have  advanced 
various  alternatives.  Representative 
alternatives  advanced  by  four  parties, 
the  Postal  Service,  Dow  Jones  & 
Company,  Inc.,  Reader’s  Digest  and  the 
Officer  of  the  Commission  are  as 
follows: 

(A)  The  Postal  Service  believes  that, 
at  this  time,  the  rate  schedule  should 
contain  no  surcharge  for  red-tag  service 
and  the  criteria  used  for  deciding  which 
publications  are  entitled  to  red-tag 
treatment  should  remain  as  they  are. 

The  Postal  Service  believes  it  should  be 
given  more  time  to  study  the  costs 
involved. 

(B)  Dow  Jones  &  Company,  Inc. 
opposes'any  surcharge  for  red-tag 
service.  It  believes  that  the  record 
contains  insufficient  data  to  support  a 
surcharge. 

(C)  Reader’s  Digest  proposes  an 
increase  of  1.9<t  per  piece  for  red-tag 
service  and  a  reduction  of  1.4$  per  piece 
for  nonred-tag  second-class  mail. 
Mailers  could  choose  between  red-tag 
and  nonred-tag. 

(D)  The  Officer  of  the  Commission 
proposes  an  increase  of  2.75<t  per  piece 
for  red-tag  service  and  a  reduction  of 
1.4(t  per  piece  for  nonred-tag  second- 


class  mail.  Mailers  could  choose 
between  red-tag  and  nonred-tag. 

Parties  in  the  proceeding  include: 
United  States  Postal  Service, 

Agricultural  Publishers  Association, 

Inc.,  American  Business  Press, 

American  Library  Association, 

American  Newspaper  Publishers 
Association,  American  Retail 
Federation,  Association  of  American 
Publishers,  Inc.  and  Book  Manufacturers 
Institute,  Association  of  Second  Class 
Mail  Publications,  Catholic  Press 
Association,  Classroom  Publishers 
Association,  Department  of  Defense, 
Direct  Mail/Marketing  Association,  Inc., 
Dow  Jones  &  Company,  Inc,,  Gestetner 
Corporation,  Macmillan,  Inc.,  Magazine 
Publishers  Association,  Inc.,  Meredith 
Corporation,  The  National  Industrial 
Traffic  League,  National  Newspaper 
Association,  Samuel  C.  Pennington, 
Purolator  Services,  Inc.,  The  Reader's 
Digest  Association,  Inc.,  Time 
Incorporated,  Fairchild  Publications, 
International  Labor  Press  Association 
AFL-CIO/CLC,  James  T.  Lowder, 
Publisher,  Ohio  Antique  Review,  Inc., 
National  Association  of  Greeting  Card 
Publishers,  The  New  Republic,  Inc.,  New 
York  Magazine  Company,  Inc.,  The  New 
Yorker  Magazine,  Inc.,  Newsweek,  Inc., 
U.S.  News  &  World  Report,  Inc.,  United 
Parcel  Service,  Council  of  Public  Utility 
Mailers,  Washington  Monthly 
Corporation,  National  Rural  Cooperative 
Association,  and  the  Officer  of  the 
Commission. 

Summary  of  Benefits 

Sectors  Affected:  United  States  Postal 
Service:  and  publishers  and  recipients 
of  second-class  mail. 

The  purpose  of  this  case  is  to  explore 
possible  ways  of  refining  the  allocation 
of  costs  among  second-class  mailers. 
More  precise  allocation  of  costs  means 
that  it  might  be  possible  to  make  the 
rate  and  classification  schedule  more 
fair  and  equitable.  Additionally,  the 
Commission  is  considering  the 
arguments  advanced  by  some  of  the 
parties  that  offering  red-tag  service  to 
any  second-class  mailer  willing  to  pay  a 
surcharge  would  lead  to  better 
allocation  of  resources  than  the  criteria 
the  Postal  Service  is  using  currently. 

It  would  be  inappropriate  for  the 
.  Commission  to  comment  further  on  the 
issues  in  this  case  before  issuing  a  final 
decision. 

Summary  of  Costs 

Sectors  Affected:  United  States  Postal 
Service;  and  publishers  and  recipients 
of  second-class  mail. 

The  purpose  of  the  proponents  of  a 
surcharge  is  not  to  change  the  Postal 
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Service's  revenues  from  second-class 
but  to  reallocate  some  of  the  costs 
underlying  the  rates.  The  proponents  of 
the  surcharge  want  the  rate  schedule 
changed  so  that  mailers  choosing 
priority  service  would  get  a  rate 
increase  while  mailers  declining  priority 
service  would  get  a  rate  decrease. 

Related  Regulations  and  Actions 
None 

Active  Government  Collaboration 
None 
Timetable 

Commission  Decision — second 
quarter,  1980 

Available  Documents 

All  of  the  following  documents  are 
available  by  contacting  the 
Commission’s  Docket  Room,  2000  L 
Street.  N.W..  Room  500,  Washington. 

D.C.  20268.  (202)  254-3800: 

Commission  Order  No.  228,  instituting 
the  proceeding  in  MC  79-3  and  the 
Notice  sent  to  the  Federal  Register  on 
January  10. 1979,  44  FR  2211-14 
Transcripts  of  Hearings,  as  well  as 
Testimony,  Exhibits,  Workpapers. 

Library  References/Studies, 
Interrogatories  and  Answers,  Requests 
for  Oral  Cross-Examination  and  Written 
Cross-Examination  for  Docket  MC  79-3 
Commission  Orders  and  Notices; 
Presiding  Officer’s  Orders,  Rulings, 
Motions  and  Notices,  Petitions  for  Leave 
to  Intervene  and  Request  for  Limited 
Participation;  Commission's 
Recommended  Decision  (when  issued) 
for  Docket  MC  79-3 

Agency  Contact 

Richard  Legon,  Special  Assistant  to 
the  Chairman,  Postal  Rate 
Commission.  2000  L  Street.  N.W., 

Room  500,  Washington.  D.C.  20268 
(202)  254-9566 

PRC 

Postal  Rate  Commission  Docket  R80-1 
(Postai  Rate  and  Fee  Changes,  1980) 

Legal  Authority 

Postal  Reorganization  Act,  39  U.S.C. 

§§  3621-23. 

Reason  for  Including  This  Entry 

This  case  is  important  because  it  may 
result  in  changes  in  every  postal  rate 
and  fee  charged  the  mailing  public.  The 
Postal  Service  estimates  that  its 
proposed  changes  would  increase  its 
revenues  by  $3.75  billion  in  the  12-month 
period  from  March  21, 1981  to  March  20, 
1982. 


Statement  of  Problem 

On  April  21, 1980,  the  United  States 
Postal  Service  (USPS)  filed  with  the 
Postal  Rate  Commission  (PRC),  Docket 
No.  R80-1,  a  request  for  a  recommended 
decision  on  its  proposed  changes  in 
postal  rates  and  fees,  together  with 
proposals  for  certain  changes  in  mail 
classification.  The  Postal  Service  says 
that  unless  the  PRC  recommends  the 
proposed  changes  in  postal  rates  and 
fees,  the  Service  will  suffer  a  deficit  of 
$4.9  billion  in  the  12-month  period  from 
March  21, 1981  to  March  20, 1982. 

In  addition  to  rate  and  fee  increases — 
and  certain  decreases  for  some  mail 
given  special  preference  by  Congress — 
the  Postal  Service  proposes  a  number  of 
changes  in  the  way  rates  are  structured 
and  mail  is  classified. 

Alternatives  Under  Consideration 

At  this  point  in  the  proceeding,  the 
Postal  Service  is  the  only  party  to  have 
presented  its  proposal  although  four 
parties  have  filed  petitions  to  intervene. 
The  procedural  schedule  will  give  all 
interested  parties — the  Commission 
anticipates  50  to  60  intervenors — an 
opportunity  to  present  their  proposals 
for  consideration  by  the  Commission.  A 
summary  of  the  Postal  Service’s 
proposal  and  statements  of  positions 
from  four  parties’  petitions  to  intervene 
are  as  follows: 

(A)  The  percentage  rate  increases  the 
Postal  Service  proposes  for  the  various 
major  categories  of  mail  service  are 
approximately  as  follows: 

First-class  (includes  letter  mail) — 
33.1%  (increase  from  15$  to  20$  for  the 
first  oimce). 

Second-class  (regular)  (magazines  and 
newspapers) — 1.9%  (increase  in  average 
rate  paid  per  piece  from  10.2$  to  10.4$). 

Third-class  bulk  rate  (regular) — 17.7% 
(increase  in  average  rate  paid  per  piece 
from  8.5$  to  9.5$). 

Fourth-class  Parcel  Post — 8.4% 
(increase  in  average  rate  paid  per  piece 
from  $2.12  to  $2.34) 

Special-rate  (for  books,  records  and 
tapes) — 0.6%  (increase  in  average  rate 
paid  per  piece  from  112.8$  to  113.4$). 

Included  with  the  Postal  Service’s 
request  are  various  proposals  affecting 
mailing  practices.  The  proposed  rate 
structure  includes  a  three-cent  discount 
•for  mailers  who  presort  first-class  mail 
by  ZIP  codes,  and  a  four-cent  discount 
for  mailers  who  presort  to  the  carrier 
route  on  which  the  mail  will  be 
delivered.  Mailers  who  presort  post 
cards  to  ZIP  codes  or  carrier  routes  will 
receive  discounts  of  one  and  two  cents, 
respectively. 

Other  highlights  of  the  proposed  rate 
structure  include  a  merger  for  rate 


purposes  of  the  controlled  circulation 
category  of  publications  with  regular 
second-class  mail  so  that  mailers  of 
both  categories  of  publications  would 
pay  the  same  rates.  Second-class  is  for 
periodicals  that  have  paying 
subscribers.  Controlled  circulation  can 
be  used  with  periodicals  that  do  not 
have  paying  subscribers,  such  as  trade 
journals  sent  without  charge  to  the 
recipient.  The  Postal  Service  proposes 
an  additional  parcel  post  zone  for  items 
mailed  within  the  delivery  area  of  the 
bulk  mail  center,  which  is  the  central 
point  in  the  area  to  which  parcels  are 
sent  for  processing;  and  a  reduction  of 
rates  for  lockbox  rentals  in  small  post 
offices  where  neither  rural  nor  city 
delivery  service  is  provided. 

Additionally,  the  proposed  rate 
structure  and  associated  classification 
changes  would  eliminate  some  fees  now 
required  of  mailers  of  presorted  bulk 
first-class;  create  an  additional  zone  for 
express  mail  and  make  return  receipts 
available  with  it;  charge  an  additional 
fee,  of  20$  or  60$  depending  on 
destination,  for  parcel  post  not 
compatible  with  Postal  Service 
processing  machines,  and  make 
insurance  optional  with  registered  mail. 

(B)  In  its  petition  to  intervene,  the 
Council  to  Save  the  Post  Card  states 
that  it  intends  to  oppose  the  Postal 
Service’s  proposed  3$  increase  for  post 
cards. 

(C)  In  its  petition  to  intervene,  the 
Bank  Stationers  Association  (BSA) 
states  that  it  intends  to  oppose  some  of 
the  Postal  Service’s  proposed  increases. 
From  the  petition,  it  appears  that  BSA 
may  challenge  the  proposed  increases  in 
Hrst-class,  third-class,  and  fourth-class 
in  the  local  and  first  zones. 

(D)  In  its  petition  to  intervene,  the 
American  Retail  Federation  states  that 
upon  preliminary  inspection  of  the 
Postal  Service’s  proposal,  it  is  concerned 
that  the  proposed  discounts  for  presort 
may  not  reflect  the  cost  savings 
appropriately. 

(E)  In  its  petition  to  intervene,  the 
National  Newspaper  Association 
supports  the  Postal  Service’s  proposals 
for  within-county  rates  and  second-class 
regular  rates,  but  it  is  concerned  that  the 
Postal  Service’s  proposal  to  merge 
controlled  circulation  with  second-class 

.  may  have  an  adverse  impact  on  second- 
class. 

Currently,  the  parties  to  the 
proceeding  are;  USPS;  Council  to  Save 
the  Post  Card;  Bank  Stationers 
Association;  American  Retail 
Federation;  National  Newspaper 
Association  and  the  Officer  of  the 
Commission.  The  deadline  for  petitions 
to  intervene  was  May  12, 1980.  Based  on 
past  experience,  there  will  probably  be 
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approximately  50  to  60  parties  in  total, 
although  as  of  this  writing  we  do  not 
know  the  number. 

Summary  of  BeneHts 

Sectors  Affected:  United  States  Postal 
Service:  the  mailing  public;  and 
recipients  of  mail. 

The  purpose  of  this  case  is  to  adjust 
rates  so  that  the  Postal  Service’s 
revenues,  together  with  appropriations, 
as  nearly  as  practicable  equal  its 
expenses  in  accordance  with  39  U.S.C. 

§  3621.  The  Postal  Service  says  that  the 
proposed  increases,  totaling  $3.75 
billion,  are  necessary  to  comply  with  the 
provisions  of  39  U.S.C.  §  3621.  Any 
change  in  rates  and  fees  that  the 
Commission  recommends  must  be  in 
accordance  with  the  factors  listed  in  39 
U.S.C.  §  3622(b).  Any  change  in  mail 
classification  that  the  Commission 
recommends  must  be  in  accordance 
with  the  factors  listed  in  39  U.S.C. 

§  3623(c). 

The  Postal  Service  believes  that  an 
additional  zone  in  the  rate  schedule  for 
Express  Mail  and  a  new  zone  for  parcel 
post  to  be  delivered  within  the  delivery 
area  of  the  bulk  mail  center  will  allocate 
costs  more  accurately;  that  is,  mail 
causing  lower  costs  to  the  Postal  Service 
will  pay  lower  rates.  Additionally,  the 
Postal  Service  believes  that  the 
elirnination  of  certain  fees  currently 
required  with  presorted  bulk  first-class 
mail  will  encourage  more  mailers  to 
presort,  to  the  benefit  of  both  the 
mailers,  through  lower  rates,  and  the 
Postal  Service,  through  reduced 
processing  of  the  mail  before  delivery. 
The  Commission  will  consider  the 
merits  of  these  proposals,  and  those 
which  other  parties  advance,  during  the 
course  of  the  proceedings. 

Summary  of  Costs 

Sectors  Affected:  The  mailing  public; 
and  recipients  of  mail. 

The  Postal  Service  estimates  that  its 
proposal  would  increase  postal 
revenues  by  $3.75  billion.  Increases  in 
rates  must  be  paid  by  users  of  the  mails; 
businesses  may  pass  along  higher  postal 
costs  to  their  customers  in  higher  prices 
for  the  goods  and  services  they  provide. 
The  Commission  cannot  estimate  the 
economic  effect  of  this  case  until  all  the 
evidence  is  on  the  record,  and  it  has 
made  its  analysis. 

Related  Regulations  and  Actions 

None 

Active  Government  Collaboration 
None 


Timetable 

The  following  is  a  tentative  hearing 
schedule: 

Procedural  Stage  Month/Date/Year 
Completion  of  all  discovery  directed 
to  the  Postal  Service.  (Answers  due 
July  10, 1980  or  20  days  after  filing  of 
the  interrogatory,  whichever  is 
earlier.) — June  23, 1980 
Filing  of  the  case-in-chief  of  each 
participant  (including  that  of  OOC). — ' 
July  21, 1980 

Conferences  for  the  purpose  of 
clarification  of  each  participant’s 
case. — August  1, 1980 
Beginning  of  hearings,  i.e.,  cross- 
examination  on  the  Postal  Service's 
case-in-chief. — to  be  issued 
Completion  of  all  discovery  directed 
to  the  intervenors.  (Answers  will  be 
due  no  later  than  20  days  after  filing 
of  the  interrogatory.) — to  be  issued 
Completion  of  evidentiary  hearings  as 
to  the  Service’s  case-in-chief. — to  be 
issued 

Beginning  of  evidentiary  hearings  as 
to  the  case-in-chief  of  each 
participant. — to  be  issued 
Rebuttal  evidence  of  the  Postal 
Service  and  each  participant.  (No 
discovery  to  be  permitted  on  this 
rebuttal  evidence;  only  oral  cross- 
examination.) — to  be  issued 
Completion  of  the  evidentiary 
hearings  as  to  the  case-in-chief  of 
each  participant. — to  be  issued 
Beginning  of  evidentiary  hearing  on 
rebuttal  evidence. — to  be  issued 
Close  of  the  evidentiary  record. 
November  14, 1980 
Initial  briefs  filed. — to  be  issued 
Reply  briefs  filed. — to  be  issued 
Oral  argument. — to  be  issued 

Available  Documents 

As  the  following  documents  are  filed 
with  the  Commission  or  issued  by  it 
during  the  course  of  the  proceedings, 
they  will  be  available  by  contacting  the 
Commission’s  Docket  Room,  2000  L 
Street,  N.W.,  Room  500,  Washington, 
D.C.  20268.  (202)  254-3800: 

Commission  Order  No.  332  instituting 
the  proceeding  in  R80-1  and  the  Notice 
sent  to  the  Federal  Register,  published 
at  45  FR  28552,  April  29, 1980 
Transcripts  of  Hearings,  as  well  as 
Testimony,  Exhibits,  Workpapers, 
Library  References/Studies, 
Interrogatories  and  Answers,  and 
Requests  for  Oral  Cross-Examination 
and  Written  Cross-Examination  for 
Docket  R80-1 

Commission  Orders  and  Notices: 
Presiding  Officer’s'  Orders,  Rulings, 
Motions  and  Notices,  Petitions  for  Leave 
to  Intervene  and  Requests  for  Limited 
Participation;  and  Commission’s 


Recommended  Decision  for  Docket  R80- 
1 

Agency  Contact 

Richard  Legon,  Special  Assistant  to 

the  Chairman 

Postal  Rate  Commission 

2000  L  Street.  N.W..  Room  500 

Washington,  D.C.  20268 

(202) 254-9566 
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APPENDIX  I— THE  REGULATORY 
REFORM  PROGRAM  OF  THE  CARTER 
ADMINISTRATION 

President  Carter’s  Regulatory  Reform 
Program  has  two  goals:  eliminating 
unneeded  regulations  and  reducing  the 
burden  imposed  by  the  regulations  we 
do  need.  To  achieve  these  goals,  the 
Administration  is  implementing  two 
broad  types  of  reform:  economic 
deregulation  and  improvement  of 
regulatory  management. 

Economic  Deregulation 

1.  Economic  deregulation  dismantles 
regulatory  programs  that  attempt  to 
make  marketplace  decisions  that  the 
marketplace  itself  can  handle  better. 
Federal  regulation  may  be  needed  where 
competition  is  lacking,  but  when 
regulatory  programs  intervene  to  control 
price  and  entry  in  competitive 
industries,  the  result  may  very  well  be 
that  prices  are  higher.  The  President  is 
committed  to  deregulation  in  such 
industries  and,  working  with  Congress, 
has  deregulated  three  important 
markets: 

•  airlines  '' 

•  crude  oil  and  natural  gas  pricing 

•  financial  institutions 

2.  The  Administration  has  identified  a 
number  of  other  industries  where  more 
competition  can  be  introduced,  and  is 
supporting  bills  in  Congress  to  achieve 
this  goal.  Three  of  these  areas  are: 

•  trucking 

•  railroads 

•  telecommunications 
Improving  Management 

Improving  management  of  regulatory 
programs  leads  to  better  regulations — 
cost-effective  regulations  that  are 
developed  in  cooperation  with  the 
public,  written  with  common  sense,  in 
plain  English,  and  administered 
efficiently.  The  Administration  is 
improving  management  in  the  following 
ways: 

1.  Executive  Order  12044 

The  Executive  Order  is  designed  to 
ensure  that  regulations  are  as  simple 
and  clear  as  possible,  that  they  achieve 
their  legislative  goals  effectively  and 
efficiently,  and  that  they  do  not  impose 
unnecessary  burdens  on  the  economy, 
on  public  or  private  organizations,  on 
individuals,  or  on  State  and  local 
governments.  The  Office  of  Management 
and  Budget  is  responsible  for  ensuring 
compliance  with  this  order. 

•  Twice  a  year  agencies  publish 
agendas  of  significant  regulations  under 
development  to  give  the  public  adequate 
notice  of  upcoming  regulations.  The 
agencies  also  give  the  public  an  early 
and  meaningful  opportunity  to  comment 


on  proposed  regulations  and  participate 
in  their  development. 

•  Agency  heads  are  responsible  for 
overseeing  the  process  of  developing  a 
regulation. 

•  Regulations  must  be  written  in  plain 
English. 

•  Agencies  periodically  review  their 
existing  regulations  to  assess  the 
continued  need  for  each  regulation. 

•  For  regulations  with  major  economic 
consequences,  agencies  prepare  an 
analysis  which  includes  a  statement  of 
the  problem  a  regulation  is  intended  to 
address;  a  description  of  the  major 
alternative  approaches  to  dealing  with 
the  problem  that  were  considered  by  the 
agency;  an  analysis  of  the  economic 
impact  of  each  of  these  alternatives;  and 
a  detailed  explanation  of  the  reasons — 
not  just  the  economic  ones — for 
selecting  one  alternative  over  the  others. 

2.  Regulatory  Analysis  Review 

The  President  created  the  Regulatory 
Analysis  Review  Group  (RARG),  to 
review  regulatory  analyses 
accompanying  proposed  major 
regulations.  The  Council  of  Economic 
Advisers  chairs  RARG  and  the  Council 
on  Wage  and  Price  Stability  staffs  it. 
Although  agency  heads  may  use  the 
Regulatory  Analysis  Review  Group’s 
comments  to  make  final  decisions  on 
proposed  regulations,  RARG’s 
comments  are  not  binding. 

3.  U.S.  Regulatory  Council 

The  President  established  the 
'Regulatory  Council  on  October  31, 1978 
to  coordinate  Federal  regulatory  activity 
and  to  deal  with  problems  of 
overlapping,  conflicting,  or  duplicative 
regulations. 

•  The  Council  is  composed  of  18 
executive  departments  and  agencies 
with  major  regulatory  responsibilities 
and  18  independent  regulatory 
commissions. 

•  The  Council  publishes  the  Calendar 
of  Federal  Regulations  to  present  in  a 
concise,  consistent  format  an  overview 
of  the  most  important  regulatory  actions 
under  development  in  the  Federal 
government. 

4.  Innovative  Techniques 

The  President  has  encouraged 
regulatory  agencies  to  use  innovative, 
market-oriented  techniques.  These 
techniques,  less  rigid  than  traditional 
regulation,  put  private  ingenuity  to  work 
at  finding  better  long-term  solutions  to 
regulatory  problems.  The  Regulatory 
Council  staff  is  working  with  the 
agencies  to  identify  and  implement 
them.  These  techniques  include: 

•  Enhanced  competition:  achieving 
needed  regulatory  goals  more  efficiently 


by  adjusting  market  structure  to 
enhance  competition — often  through 
removing  regulatory  and  other  barriers 
to  competition. 

•  Marketable  rights:  allowing 
government-conferred  rights  to  be 
exchanged  by  private  parties, 
eliminating  the  need  for  detailed 
government  involvement  in  their 
allocation. 

•  Economic  incentives:  structunng 
fees  or  subsidies  (rather  than 
government-enforced  standards)  that 
encourage  private  sector  achievement  of 
regulatory  goals. 

•  Performance  standards:  replacing 
regulations  that  specify  the  means  of 
compliance  (usually  detailed  design 
standards)  with  more  general  standards. 
These  standards  are  based  on  desired 
overall  performance  levels — leaving 
regulated  firms  free  to  find  the  most 
efficient  means  of  compliance. 

•  Information  disclosure:  replacing 
direct  regulation  with  programs  to  give 
consumers  informed  freedom  of  choice 
among  products  and  services. 

•  Voluntary  standard  setting: 
negotiating  voluntary  rules  with  industry 
groups  that  pledge  to  adopt  them, 
subject  to  regulatory  agency  review  or 
audit. 

•  Compliance  reform:  creating  market- 
oriented  substitutes  for  Federal 
compliance  inspections,  including  such 
devices  as  government  licensed  private 
auditors,  consumer  deputies,  third-party 
inspections,  self-reporting,  whistle¬ 
blower  programs,  and  noncompliance 
penalties. 

•  Tiering:  setting  less  demanding 
standards  or  exempting  business 
institutions  based  on  the  size  or  nature  ‘ 
of  the  organizations. 

5.  Legislation 

The  President  has  proposed,  and  the 
Congress  is  working  on,  comprehensive 
regulatory  reform  legislation.  The 
President’s  bill  has  the  following  major 
provisions: 

•  Put  E.0. 12044  into  statute  and 
expand  its  coverage  to  include  the 
independent  regulatory  commissions; 

•  Streamline  lengthy  and  cumbersome 
administrative  proceedings; 

•  Provide  funds  for  greater  public 
involvement  in  regulation  development; 
and 

•  Reform  the  selection  and  evaluation 
of  administrative  law  judges. 

6.  Paperwork  Reform 

The  President  has  had  a  paperwork 
reduction  program  underway  since  1977. 
Overall,  federally  imposed  paperwork 
has  been  reduced  by  15  percent. 

•  Under  OMB’s  auspices,  a 
governmentwide  paperwork  budget  is 
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being  put  into  operation  for  fiscal  year 
1981. 

•  The  Paperwork  Reduction  Act,  now 
pending  before  Congress,  would 
institutionalize  many  of  the  President’s 
paperwork  reforms. 

APPENDIX  II— PUBLIC 
PARTICIPATION  IN  THE  FEDERAL 
REGULATORY  PROCESS 

I.  Introduction 

This  appendix  provides  “first  step” 
guidance  toward  effective  participation 
in  the  Federal  regulatory  process:  and  it 
discusses  the  major  procedures  at  the 
Federal  level  that  help  to  ensure  that  the 
public’s  interests  are  considered  fairly  in 
the  final  decisionmaking  process.  The 
appendix  describes  the  general 
requirements  for  public  participation  in 
the  agencies  of  the  Federal  government. 
This  section  of  the  appendix  briefly 
discusses  procedures  that  establish  the 
public’s  role  in  the  Federal  rulemaking 
process.  Specific  information  on  the 
participation  procedures  at  each 
Regulatory  Council  agency  follows, 
including: 

•  The  name  of  each  unit,  if  any,  in  the 
agency  that  issues  regulations; 

•  A  brief  description  of  the  functions 
of  the  agency; 

•  A  summary  of  the  agency’s  public 
participation  activities; 

•  A  description  of  any  special  funding 
or  technical  assistance  available  for 
public  participation  activities; 

•  A  list  of  documents  describing  the 
public  participation  procedures  in  the 
agency;  and 

•  The  contact  personfs)  who  can 
provide  further  information. 

Basic  Definitions 

Below  are  some  basic  definitions  that 
will  be  helpful  for  those  unfamiliar  with 
Federal  regulatory  proceedings: 

“Agency”  means  an  organization  of 
the  Federal  government,  and  includes 
executive  departments  and  agencies, 
independent  agencies,  and  their 
components.  (It  does  not  include 
Congress  or  the  comts.) 

“Executive  agencies”  are  headed  by 
persons  chosen  by  the  President  and 
who  serve  at  his  pleasure,  while 
“independent  agencies”  are  headed  by 
persons  appointed  by  the  President  for  a 
specific  length  of  time  to  chair  the 
agency’s  commission  or  board.  (There 
are  specific  limitations  on  the  power  of 
the  Ptesident  to  remove  the  heads  of 
these  agencies.) 

We  have  explained  in  the  text  of  this 
appendix  other  terms  with  which 
readers  may  not  be  familiar. 


II.  Public  Participation  Funding 

In  1975,  Congress  passed  the 
Magnuson-Moss  Act  that  paved  the  way 
for  reimbursement  of  selected  groups 
and  individuals  to  participate  in 
rulemaking  proceedings  at  the  Federal 
Trade  Commission.  Although  not  all 
agencies  offer  public  participation 
funding,  in  some  cases  because  of 
statutory  limitations,  those  that  do  offer 
such  funding  provide  financial 
assistance  to  interest  groups,  individuals 
and/or  businesses,  or  to  those  trade 
associations  that  can  add  a  unique 
perspective  to  the  proceeding  and/or 
would  not  be  able  to  participate 
otherwise.  ’These  assistance  grants 
generally  cover  only  out-of-pocket 
expenses,  such  as  travel,  telephone, 
duplication  services,  some  attorney’s 
fees,  etc. 

Statutes  like  the  Magnuson-Moss  Act 
as  well  as  court  decisions  on  judicial 
review  also  influenced  agencies  to  hold 
more  public  hearings  during  major 
rulemaking  proceedings.  During  the 
1970’s  a  great  number  of  social 
regulations  were  promulgated, 
heightening  public  interest  in  rulemaking 
proceedings  and  increasing  the  need  and 
demand  for  public  hearings.  The 
Administration  is  supporting  legislation 
that  would  authorize  public 
participation  funding  across  the 
government. 

III.  Public  Participation  in  Statutes  and 
Executive  Orders 

Public  participation  contributes  to  the 
efficiency  of  government  by  providing 
policymakers  with  a  perspective  on 
issues  that  enables  them  to  make 
informed  decisions.  The  history  of  the 
public  participation  provisions  that  have 
permitted  public  access  to  information 
on  agency  records  and  proceedings 
shows  the  Federal  government’s 
sensitivity  toward  guaranteeing 
information  flow  between  the  public  and 
the  agency. 

A.  Federal  Register  Act  (1935).  The 
first  provision  permitting  access  to 
information  resulting  from  rulemaking 
and  other  agency  proceedings  was  the 
Federal  Register  Act  of  1935.  This  Act 
requires  agencies  to  file  documents  with 
the  Office  of  the  Federal  Register,  which 
prints  the  Federal  Register,  a  daily 
government  publication  that  announces 
the  official  actions  of  Federal  agencies. 
’The  Act  also  allows  for  public 
inspection  of  documents  the  day  before 
their  publication  in  the  Federal  Register. 

The  Federal  Register  is  available  at 
Federal  depository  libraries,  where  most 
government  publications  are  maintained 
for  public  use.  Designated  regional 
Federal  depository  libraries  will  have  at 


least  one  copy  of  all  Federal 
publications  in  printed  or  film  form. 
There  are  more  than  l,5b0  Federal 
depository  libraries  in  the  United  States 
and  its  territories.  Also,  many  university 
libraries  have  been  designated  as 
Federal  depositories.  To  find  the  one 
nearest  you.  contact  a  public  library, 
university  library  or  your  U.S. 
Congressional  representative. 

B.  Administrative  Procedure  Act 
(1946).  The  first  major  provision  for 
public  participation  in  Federal 
regulatory  proceedings  was 
implemented  in  1946  through  the 
Administrative  Procedure  Act  (5  U.S.C. 
§§  551-559,  701-706).  This  Act  obligates 
agencies  to  follow  specific  procedures  in 
rulemaking,  adjudication,  and  related 
matters  where  public  input  is  most 
valuable. 

This  Act  gives  the  public  the  right  to 
participate  in  most  rulemakings  as 
follows: 

1.  NPRM—T\^e  agency  must  publish  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  to  let  the  public 
know  of  proposed  rules  the  agency  is 
considering.  The  NPRM  must  include  the 
time,  place,  and  nature  of  the 
proceeding:  the  legal  authority  under 
which  the  agency  is  proposing  the  rule; 
and  a  description  of  the  proposed  rule’s 
substance  or  a  description  of  the  subject 
and  issue(s)  involved. 

The  Act  also  allows  for  members  of 
the  public  to  initiate  a  rulemaking 
proceeding  by  petitioning  the  agency  to 
-  amend,  modify,  or  repeal  an  existing 
rule.  Not  all  agencies  have  specific 
procedures  explaining  how  to  submit  a 
petition  for  rulemaking,  as  the  Act  does 
not  require  them.  Individuals  and/or 
groups  interested  in  developing  a 
petition  for  rulemaking  should  examine 
the  statutory  basis  for  such  a  rule,  the 
agency’s  mandate  and  related  activities, 
or  consult  an  attorney.  The  format  for 
such  a  petition  can  follow  the  same  as  ' 
that  for  submitting  public  comments. 

2.  Making  Public  Comments — 'The 
agency  must  allow  interested  persons 
and  groups  the  opportunity  to 
participate  in  rulemaking  through 
written  comments  to  the  agency  that 
support,  oppose,  or  suggest 
modifications  in  proposed  or  existing 
rules — with  or  without  the  opportunity 
for  an  oral  presentation.  Anyone  can 
take  advantage  of  this  opportunity 
during  the  public  comment  period. 

Each  agency  may  have  its  own 
‘  specific  requirements  for  how  it  will 
accept  public  comments.  Generally, 
agencies  prefer  that  you: 

•  Type  yoin  comments  neatly; 

•  Indicate  the  rulemaking  proceeding 
that  the  comments  address; 
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•  Include  the  writer’s  name,  full 
address,  and  title  and/or  affiliation;  and 

•  Clearly  state  your  arguments 
favoring  or  opposing  the  rule,  e.g.,  you 
could  include  information  about  how  the 
agency's  proposal  could  affect  the 
socioeconomic  growth  and  quality  of  life 
of  a  community,  region,  or  State; 
whether  there  are  “new”  issues  that  the 
agency  rule  or  proposal  fails  to  consider 
or  give  proper  attention  to;  or  ho<v 
problems  the  agency  may  not  have 
considered  could  be  solved  more 
efficiently  through  another  viewpoint  or 
an  alternative  or  compromise  solution. 

Be  as  specific  as  possible. 

When  public  comments  reach  the 
agency  they  are  officially  logged  into  the 
public  record  (often  referred  to  as  the 
“docket”),  and  the  reviewing  staff 
analyzes  the  comments  to  determine 
whether  any  significant  issues  were 
raised  that  the  agency  should  cpnsider 
during  the  decisionmaking  stage. 

Interested  persons  should  contact 
agencies  directly  for  information  on  the 
opening  and  closing  dates  for  comment 
periods  on  particular  rulemakings,  the 
address  they  should  send  comments  to, 
and  the  number  of  copies  they  should 
submit.  (Agency  contacts  whom  readers 
can  call  or  write  are  listed  in  this 
appendix.) 

3.  Final  Rule — When  the  agency 
finally  issues  a  rule  it  must  publish  the 
rule  in  the  Federal  Register  along  with  a 
statement  about  the  rule’s  basis  and 
purpose,  and  a  discussion  of  any 
significant  issues  raised  during  the 
public  comment  period.  The  agency 
must  publish  substantive  rules,  i.e., 
nonprocedural  rules,  at  least  30  days 
before  the  rule  becomes  effective. 

Rulemaking  requirements,  as  set  out 
in  this  Act,  do  not  apply  to  U.S.  military 
or  foreign  affairs  functions  or  agency 
matters  related  to  personnel  or  public 
property,  loans,  grants,  benefits,  or 
contracts.  However,  some  agencies 
voluntarily  apply  the  above  NPRM  and 
public  comments  requirements  to  those 
types  of  matters. 

In  addition,  the  requirements  do  not 
apply  to  rules  stating  a  general  agency 
policy  or  to  rules  dealing  with  agency 
organization  or  procedure.  The  Act  also 
exempts  situations  where  the  agency 
believes  that  public  participation  is 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  However  when 
an  agency  claims  such  an  exemption,  it 
must  give  its  reasons. 

C.  Freedom  of  Information  Act  (1967). 
The  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  §  552),  requires  each  Federal 
agency  to  make  available  to  any  person 
any  agency  document — whether 
published  or  unpublished — that  the 
agency  obtains,  maintains,  or  internally 


produces  so  long  as  the  material  is 
specifically  identified  and  requested  in 
accordance  with  procedures  established 
by  agency  rules.  Agencies  must  usually 
respond  to  a  request  within  10  days  of 
its  receipt. 

An  agency  may  refuse  to  disclose  a 
document  in  cases  where  the  agency  is 
prohibited  by  statute  from  distributing 
the  material,  or  where  the  documents 
falls  within  one  or  more  of  the 
exemptions  contained  in  the  Act 
describing  confidential  matters  and 
materials.  However,  the  exemptions  are 
not  compulsory  but  left  to  the  agency’s 
discretion. 

Sometimes  you  may  only  want 
particular  parts  of  a  document. 

Therefore,  you  should  precisely  word 
your  request  so  the  agency  knows 
exactly  what  you  want.  The  FOIA 
allows  agencies  to  charge  searching  and 
copying  fees;  such  fees  may  vary  from 
agency  to  agency.  You  can  obtain 
general  information  about  FOIA 
requests  from  each  agency’s  FOIA 
officer. 

FOIA  questions  can  be  difficult  to 
answer,  and  space  does  not  permit  a 
detailed  explanation  of  all  of  the 
provisions  of  the  Act.  The  Department 
of  Justice’s  Office  of  Information  Law 
and  Policy  oversees  Federal  FOIA 
matters.  For  more  general  information 
you  can  contact  them  at: 

Office  of  Information  Law  and  Policy 

Department  of  Justice 

Main  Justice  Building 

10th  &  Constitution  Ave.  N.W.,  Room 

5259 

Washington,  D.C.  20530 
(202)  633-2674 

D.  Federal  Advisory  Committee  Act 
(1972).  The  Federal  Advisory  Committee 
Act  (P.L.  92-463,  5  U.S.C.  Appendix  I) 
gives  the  public  the  right  to  know  about 
meetings  between  agencies  and  the 
outside  groups  they  establish  to  assist 
them  in  their  work.  This  Act  also 
controls  the  number  and  composition  of 
these  groups  or  committees.  Section  10 
of  the  Act  requires  open  meetings  and 
advanced  public  notice  of  most  advisory 
committee  meetings.  Agencies  may 
close  such  meetings  if  the  meeting 
agenda  includes  a  subject  that  may  be 
kept  confidential  under  one  or  more  of 
the  exemptions  of  the  “Sunshine  Act,” 
which  is  explained  in  the  following 
section. 

The  general  Services  Administration’s 
Committee  Management  Secretariat 
oversees  governmentwide  Federal 
advisory  committee  matters.  For  more 
information  contact: 

Committee  Management  Secretariat 
National  Archives  and  Records 
Service 


Office  of  the  Executive  Director 

General  Services  Administration 

1100  L  Street,  N.W.,  Room  9403- 

Washington,  D.C,  20408 

(202)  357-0019 

E.  Government  in  the  Sunshine  Act 
(1976).  This  provision,  referred  to  simply 
as  the  “Sunshine  Act,”  is  an  outgrowth 
of  the  Federal  Advisory  Committee  Act 
and  opens  various  agency  meetings  to 
public  observation  in  those  agencies 
headed  by  a  board  or  commission.  The 
Act  calls  for  public  notice  of  agency 
meetings  and  specifies  when  the  agency 
may  close  meetings  to  the  public  or  may 
withhold  information  from  meeting 
notices.  Exempt  meetings  are  those 
dealing  with  (a)  secret  matters  of 
national  defense,  (b)  agency  personnel 
rules  and  practices,  (c)  confidential 
commercial  or  financial  information,  (d) 
criminal  charges,  (e)  personal  privacy 
invasion,  (f)  investigatory  records  for 
law  enforcement  purposes,  (g) 
supervision  of  financial  institutions,  (h) 
previously  disclosed  agency  actions, 
and/or  (i)  agency  participation  in  a  civil 
court  case. 

Interested  members  of  the  public 
should  contact  the  agency  directly  for 
information  about  how  to  receive 
meeting  notices,  how  to  request  that  a 
closed  meeting  be  opened,  or  where  to 
review  available  public  records  of 
agency  meetings. 

F.  Executive  Order  12044  (1978). 
Thirty-two  years  after  Congress  passed 
the  Administrative  Procedures  Act, 
President  Carter  issued  Executive  Order 
12044,  Improving  Government 
Regulations,  which  established  a  system 
for  executive  agencies  to  manage  their 
regulatory  responsibilities  and  included 
provisions  for  expanding  public 
participation  in  the  development  of 
significant  agency  regulations.  Executive 
agencies  are  required  to  comply  with  the 
Executive  Order,  and  the  President 
asked  that  independent  agencies 
voluntarily  comply.  This  Executive 
Order  builds  upon  the  requirements  of 
the  Administrative  Procedure  Act  by 
asking  agencies  to: 

•  Publish  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  to 
solicit  public  views  before  formally 
proposing  the  regulation  for  public 
comment  in  a  Notice  of  Proposed 
Rulemaking  (NPRM).  An  ANPRM 
describes  problems  or  situations  that 
regulatory  action  might  deal  with.  Public 
comments  on  an  ANPRM  can  raise 
questions  and  considerations  that  help 
the  agency  decide  whether  regulating  is 
the  best  way  to  control  the  problem  or 
situation,  and  if  the  agency’s  regulatory 
plan  is  adequate.  The  ANPRM  is 
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sometimes  referred  to  as  a  “Notice  of 
Inquiry:” 

•  Allow  at  least  60  days  for  public 
comment  at  the  NPRM  stage  as  opposed 
to  the  30  days  customarily  permitted  by 
agencies  for  comment,  and  to  analyze 
and  prepare  a  discussion  of  significant 
public  comments  before  approving 
regulations: 

•  Send  notices  to  publications  in 
addition  to  the  Federal  Register  that  are 
read  by  those  who  will  be  affected  by 
the  proposed  regulation,  such  as 
consumer  newsletters  and  trade 
journals: 

•  Notify  the  affected  parties  directly 
regarding  developments  in  the 
proceeding:  and 

•  Hold  open  conferences  or  public 
hearings. 

This  Executive  Order  also  asks 
agencies  to  write  and  explain 
regulations  clearly  and  simply  in  “plain 
English”  so  that  nonspecialists  can 
interpret  the  regulations  easily. 

In  addition,  the  Order  also  requires 
agencies  to  publish,  in  the  Federal 
Register,  semiannual  regulatory  agendas 
to  facilitate  public  participation.  These 
agendas,  which  are  usually  available 
from  their  respective  agencies,  list  all  of 
the  significant  regulations  that  an 
agency  has  under  development  or 
scheduled  for  review.  The  lists  also 
advise  the  public  of  the  agency's 
regulatory  action  schedule,  and  thus 
ensure  the  earliest  possible  opportunity 
for  public  participation  in  rulemaking. 

At  a  minimum,  the  agenda  items 
identified  as  “major”  by  executive 
agencies  are  reported  here  in  the 
Calendar  of  Federal  Regulations 
Appendix  IV,  of  this  Calendar, 
"Publication  Date  for  Agency  Regulatory 
Agendas,”  indicates  the  date  each 
agency  published  its  agenda  in  the 
Federal  Register. 

G.  Executive  Order  12160  (1979). 
Executive  Order  12160,  Providing  for  the 
Enhancement  and  Coordination  of 
Federal  Consumer  Programs,  establishes 
a  comprehensive  policy  to  guide  all 
agencies  in  identifying  agency  consumer 
affairs  staff  who  will  participate  in  the 
development  and  review  of  all  agency 
rules,  policies,  programs,  and  legislation: 
and  it  establishes  procedures  for  the 
early  and  meaningful  participation  by 
consumers — individuals  and  groups — ^in 
the  development  and  review  of  all 
agency  rules,  policies,  and  programs.  In 
addition,  the  Order  requires  agencies  to 
produce  and  distribute  informational 
materials  that  explain  agency  services 
and  responsibilities,  procedures  for 
consumer  participation,  and  aspects  of 
the  marketplace  over  which  the  agency 
has  some  jurisdiction.  Agencies  also 
have  to  provide  information  to 


consumers  who  attend  agency  meetings 
open  to  the  public. 

Agencies  will  have  their  consumer 
programs  and  procedures  operating  by 
mid-June  1980. 

4.  Agency  Public  Participation  Entries 

Public  participation  activities  and 
possibilities  are  many  and  varied, 
depending,  of  course,  upon  the  agency’s 
resources,  the  suitability  of  the  activity 
to  the  type  of  proceeding  the  agency  is 
conducting,  and  the  desired 
participation  result. 

Each  of  the  36  Regulatory  Council 
agencies  submitted  a  general  summary 
of  its  public  participation  programs 
which  we  have  published  in  the 
following  pages,  to  help  you  participate 
in  their  activities.  Call  or  write  the 
various  agencies  for  more  information. 
You  and  your  community  surely  will 
benefit  from  your  participation  in  the 
Federal  regulatory  process.  The 
Regulatory  Council  encourages  your 
interest  and  involvement. 

Adminstrative  Conference  of  the 
United  States  (ACUS) 

Units  That  Issue  Regulations 

The  Administrative  Conference  has 
no  regulatory  responsibilities.  The  only 
regulations  it  issues  pertain  to  its 
organizational  duties,  found  at  1  CFR 
Parts  301-304.  The  formal  work  product 
of  the  Conference  is  reflected  in 
Recommendations  and  Statements 
concerning  administrative  practice  and 
procedure,  codified  at  1  CFR  Parts  305 
and  310. 

Functions 

The  Administrative  Conference  of  the 
United  States  was  established  as  a 
permanent  independent  agency  in  the 
Executive  Branch  by  the  Administrative 
Conference  Act,  5  U.S.C.  §  571-576. 
enacted  in  1964.  It  is  an  advisory 
'agency,  not  a  regulatory  agency.  Its 
mandate  is  to  “study  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedure  used  by 
administrative  agencies”  and  to  make 
recommendations  for  the  improvement 
of  those  procedures  to  the  agencies. 
Congress,  the  President  and  the  courts. 
The  Office  of  the  Chairman  provides 
advisory  and  consultative  assistance  to 
the  government  and  the  public. 

Public  Participation  Summary 

The  Administrative  Conference 
develops  and  adopts  its 
Recommendations  through  open 
meetings,  which  receive  advance  notice 
in  the  Federal  Register.  Conference 
members  serve  on  nine  committees,  with 
a  staff  attorney  serving  as  committee 


liaison.  The  Office  of  the  Chairman  is 
now  developing  a  mailing  list  of  persons 
interested  in  receiving  early  notice  of 
ACUS  committee  meetings. 

Funding  and  Technical  Assistance 

The  Administrative  Conference’s 
activities  are  all  open  to  the  public  and 
ACUS  enthusiastically  solicits  public 
participation:  however,  none  of  its 
activities  require  funding  of  participants. 
Upon  request,  technical  assistance 
through  consultations  with  staff  will  be 
offered  if  necessary  to  facilitate 
participation. 

Public  Participation  Documents 

“An  Interpretive  Guide  to  the 
Government  in  the  Sunshine  Act”  (1978), 
a  staff  publication  that  explains  the 
provisions  of  the  Act,  and  draws  from 
the  legislative  history.  It  has  been  cited 
by  several  court  decisions  interpreting 
the  Act.  (Single  copies  are  available 
from  the  librarian  in  the  Office  of  the 
Chairman.) 

“Guide  on  Agency  Reports  Under 
Executive  Order  12044”  (1978),  a  staff 
publication  that  explains  the  President’s 
Order  and  cites  agencies’  responses  to 
it.  (Available  free  from  the  librarian.) 

The  continuing  series  of 
recommendations  and  reports  on 
administrative  procedure  is  also 
available  from  the  librarian  in  the  Office 
of  the  Chairman.  There  is  normally  no 
charge  for  such  documents  if  an 
adequate  supply  is  on  hand. 

Information  Contact 

For  information  on  general  public 
participation  procedures  or  for 
publications  requests: 

Jeffrey  S.  Lubbers,  Senior  Staff 
Attorney 

Administrative  Conference  of  the 
United  States 

2120  L  Street.  N.W..  Suite  500 
Washington,  D.C.  20037 
(202) 254-7020 
or 

Sue  Boley,  Librarian 
Administrative  Conference  of  the 
United  States 

2120  L  Street,  N.W.,  Suite  500 
Washington,  D.C.  20037 
(202)  254-7020 

ACUS  maintains  a  mailing  list  for  its 
annual  reports  and  occasional 
newsletters  and  notices  of  meetings. 
Contact  either  of  the  persons  listed 
above. 

Department  of  Agriculture  (USDA) 

Units  That  Issue  Regulations 

Agricultural  Marketing  Service 
Agricultural  Stabilization  and 
Conservation  Service 
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Animal  and  Plant  Health  Inspection 

Service 

Farmers  Home  Administration 

Federal  Crop  Insurance  Corporation 

Federal  Grain  Inspection  Service 

Food  and  Nutrition  Service 

Food  Safety  and  Quality  Service 

Foreign  Agricultural  Service 

Forest  Service 

Office  of  Energy 

Office  of  Environmental  Quality 

Office  of  Equal  Opportunity 

Rural  Electrification  Administration 

Science  and  Education  Administration 

Soil  and  Conservation  Service 

Functions 

USDA  establishes  national  policy 
regarding  the  Nation’s  production, 
distribution  and  consumption  of 
agricultural  commodities,  foodstuffs, 
and  forest  resources,  as  well  as  national 
policy  governing  the  use  of  agricultural 
commodities  or  services  for  personal  or 
household  purposes. 

Public  Participation  Summary 

The  majority  of  rulemakings  at  USDA 
are  informal,  or  notice  and  comment 
actions.  Each  of  the  administrative  units 
named  above  solicits  public  comments 
on  policy  issues  under  consideration. 

The  exception  is  the  formal 
rulemaking  process  required  for 
commodity  marketing  orders 
administered  by  the  Agricultural 
Marketing  Service  (AMS).  Before 
holding  an  evidentiary  hearing,  AMS 
performs  a  prenotice  investigation, 
reviewing  public  comments  framing  the 
issues  that  must  be  covered  in 
developing  an  adequate  decision. 
Following  the  public  hearing  and 
analysis  of  the  record  a  recommended 
decision  is  issued,  subject  to  comment 
and  the  filing  of  exemptions.  AMS’s 
final  decision  is  put  to  a  referendum  by 
the  regulated  producers  that  the  final 
order  will  affect. 

Each  USDA  unit  listed  above  has  a 
public  participation  contact.  These  are 
listed  below  under  “Information 
Contacts.” 

In  addition  to  the  normal  educational 
and  informational  responsibilities, 
USDA’s  public  participation  office 
monitors  the  adequacy  of  the 
opportunity  for  the  public  to  participate 
in  all  agency  proceedings.  The 
department  public  participation  staff 
and  agency  public  participation  stafffs 
have  the  responsibility  for  assuring  that 
a  thorough  and  systematic  effort  is  made 
to  obtain  timely,  informed,  and 
substantive  comment  from  those 
interested  in  or  potentially  affected  by  a 
proposed  action.  Public  participation 
plans  are  required  to  accompany  each 
impact  analysis;  for  “significant” 


decisions,  the  plans  are  monitored  by 
the  department’s  public  participation 
staff  while  plans  for  “not  significant” 
decisions  are  monitored  by  agency 
public  participation  staffs.  Plans  are 
sent  to  public  participation  staffs  in  the 
early  developmental  stages  of  an  action 
for  staff  concurrence. 

Efforts  to  increase  participation 
include  increased  use  of  prenotice, 
development  of  reimbursement 
regulations  (described  below),  public 
meetings  and  briefings,  updating  of 
mailing  lists,  and  more  use  of 
“Backgrounders”  providing  additional 
information  on  issues  and  how  to 
participate. 

Recent  examples  of  innovative  public 
participation  efforts  by  USDA  include: 

— Regulations  implementing  the  Grain 
Standards  Act  of  1978.  We  published 
for  early  comment  a  background  study 
and  draft  regulations  covering 
complex  and  controversial  new 
program  areas.  We  received  many 
substantive  comments,  resulting  in 
substantial  revision  to  and 
improvement  in  the  regulations  which 
we  proposed. 

— A  Food  Safety  and  Quality  Service 
(FSQS)  effort  to  involve  the  public 
early  in  contemplation  of  a  possible 
future  rulemaking  activity  on  food 
grading.  Recent  studies  have  shown 
that  consumers  are  confused  about 
what  the  various  food  grading  systems 
mean,  including  USDA  grades  and 
“house”  grades. 

USDA  has  graded  meat,  poultry,  eggs, 
dairy  products,  fresh  fruits  and 
vegetables,  and  related  products  such  as 
jams  and  juices  sijice  1917.  Grading 
means  separating  items  of  food  into 
different  levels  of  quality,  where  quality 
refers  to  the  usefulness,  desirability,  or 
marketability  of  the  product. 

As  phase  one  of  this  activity,  we  have 
conducted  a  consumer  survey  to 
understand  consumer  perceptions  of 
grading  as  it  now  exists  and  to 
understand  the  benefits  to  consumers  if 
we  were  to  modify  the  system.  More 
specifically,  we  are  seeking  information 
on  what  consumers  know  about  USDA 
food  grading,  the  extent  to  which  the 
consumer  may  be  confused  about 
grading,  and  how  we  might  modify  the 
current  grading  system  to  improve  its 
utility  to  consumers. 

We  are  now  using  information  from 
the  survey  to  develop  options  to  present 
to  the  public  for  comment.  We  will  make 
a  substantial  public  information  and 
participation  effort,  including  hearings, 
to  ensure  that  adequate  information  is 
widely  distributed  to  elicit  a  broad 
range  of  substantive  comment. 

Following  the  hearings,  FSQS  will 
review  the  record  and  conduct  an 


analysis  on  (1)  whether  to  propose  new 
regulations  and  (2)  the  best  options  to 
propose. 

Funding  and  Technical  Assistance 

On  January  24, 1980,  USDA  issued 
regulations  governing  reimbursement  of 
qualified  individuals  and  groups  for  the 
costs  of  participating  in  USDA 
rulemaking  proceedings.  Those 
regulations  became  effective  30  days 
later.  (A  “Handbook  for  Applicants”  is 
also  available  through  the  department  or 
agency  public  participation  staff  listed 
below.)  Applicants  may  qualify  for 
assistance  if:  they  are  an  individual,  or 
profit  or  nonprofit  group,  association, 
partnership,  or  corporation:  they  lack 
sufficient  resources  to  participate 
effectively  without  financial  assistance; 
their  participation  is  likely  to  contribute 
to  a  full  and  fair  determination  of  the 
issues;  and  they  are  from  the  area 
affected  by  the  proposed  action. 

The  head  of  the  agency  conducting  the 
rulemaking  will  make  the  determination 
as  to  whether  funds  will  be  used  for  this 
purpose.  An  independent,  department- 
level  evaluation  board  will  make  the 
final  decision  on  awarding  funds  to  a 
particular  applicant. 

Those  interested  in  applying  for 
funding  should  contact  the  director  of 
public  participation  or  the  public 
participation  contact  for  the  agency 
proposing  the  specific  action. 

Public  Participation  Documents 

In  addition  to  the  “Handbook  for 
Applicants”  for  the  reimbursement 
regulations,  described  above,  the 
department  public  participation  staff 
will  soon  publish  a  manual  for  the 
public  on  how  to  participate  in  USDA 
decisionmaking. 

Information  Contact 

For  further  information  contact: 
Elizabeth  A.  Webber,  Director  of  '* 
Public  Participation 
Department  of  Agriculture 
Room  119-A,  Administration  Building 
Washington,  D.C.  20250 
(202)  447-2113 

Agency  Public  Participation  Contacts 
Hal  Ricker,  Assistant  to  the 
Administrator 

Agricultural  Marketing  Service 
Department  of  Agriculture 
Room  3068-S,  South  Building 
Washington,  D.C.  20250 
(202)  447-8669 

Ray  Voelkel,  Assistant  to  the  Deputy 
Administrator  for  Commodity 
Operations 

Agricultural  Stabilization  and 
Conservation  Service 
Department  of  Agriculture 
Room  3755-S.  South  Building 
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Washington,  D.C.  20250 
(202)  447-7865 

Nick  Bedessem,  Assistant  to  the 
Administrator 

Animal  and  Plant  Health  Inspection 
Service 

Department  of  Agriculture 
Room  2139-S,  South  Building 
Washington,  D.C.  20250 
(202)  447-2996 
Bob  Lake 

Office  of  Information 
Forest  Service 
Department  of  Agriculture 
Room  3219-S,  South  Building 
Washington,  D.C.  20250 
(202) 447-3760 
Earle  Gavett 
Office  of  Energy 
Department  of  Agriculture 
Room  5167-S,  South  Building 
Washington,  D.C.  20250 
(202) 447-7195 
Barry  Flamm 

Office  of  Environmental  Quality 

Department  of  Agriculture 

Room  412-A,  Administration  Building 

Washington,  D.C.  20250 

(202)  447-3965 

Mark  Nestle,  Director 

Program  Evaluation  Staff 

Farmers  Home  Administration 

Department  of  Agriculture 

5th  Floor,  Presidential  Building 

Beltsville,  MD. 

(301)  436-7740 
Pete  Cole,  Secretary  for  the 
Corporation 

Federal  Crop  Insurance  Corporation 
Department  of  Agriculture 
Room  4088-S,  South  Building 
Washington,  D.C.  20250 
(202) 447-6975 
Don  Leathern 

Federal  Grain  Inspection  Service 
Department  of  Agriculture 
Room  1127  Auditors  Building 
Washington,  D.C.  20250 
(202)  447-3910 

William  Pajme,  Deputy  Chief, 

Program,  Planning  and  Evaluation 
Office  of  Equal  Opportunity 
Department  of  Agriculture 
Room  4119,  Auditors  Building 
Washington,  D.C.  20250 
(202) 447-7327 
Harlan  Severson,  Director 
Office  of  Information  and  Public 
Affairs 

Rural  Electrification  Administration 
Room  4043-S,  South  Building 
Washington,  D.C.  20250 
(202)  447-5606 
David  Dyer 

Science  and  Education  Administration 

Department  of  Agriculture 

Room  307-A,  Administration  Building 


Washington,  D.C.  20250 
(202)  447-5211 

Christine  Van  Lenten,  Agency 
Consumer  Affairs  and  Public 
Participation  Officer 
Food  and  Nutrition  Service 
Department  of  Agriculture 
Room  758,  GHI  Building 
Washington,  D.C.  20250 
(202) 447-8982 

Penny  Gentilly,  Deputy  Director  for 
Public  Participation 
Food  Safety  and  Quality  Service 
Department  of  Agriculture 
Room  1168-S,  South  Building 
Washington,  D.C.  20250 
(202) 447-7804 
Ida  Cuthbertson 
Soil  and  Conservation  Service 
Department  of  Agriculture 
Room  6123-S,  South  Building 
Washington,  D.C.  20250 
(202)  447-5810 

Jeff  Hudgins,  Assistant  to  the 
Administrator 
Foreign  Agricultural  Service 
Department  of  Agriculture 
Room  5065-S,  South  Building 
W'ashington,  D.C.  20250 
(202)  447-7631 

Department  of  Commerce  (DOC) 

Units  That  Issue  Regulations 

Bureau  of  the  Census 
Bureau  of  Economic  Analysis 
Economic  Development  Administration 
International  Trade  Administration 
Maritime  Administration 
Minority  Business  Development  Agency 
National  Bureau  of  Standards 
National  Oceanic  and  Atmospheric 
Administration 

National  Telecommunications  and 
Information  Administration 
Patent  and  Trademark  Office 

Functions 

The  principal  mission  of  the 
Department  is  to  foster,  promote,  and 
develop  the  foreign  and  domestic 
commerce  of  the  United  States.  The 
activities  of  the  components  of  the 
Department  in  furthering  the  mission  are 
broad  and  varied  in  scope  and  cover 
such  diverse  areas  as:  patents, 
assistance  to  minority  business  and 
economically  depressed  areas,  tourism, 
weather,  ocean  and  atmospheric 
programs,  standards  development, 
promotion  of  domestic  and  international 
trade,  the  censuses,  statistical  and 
economic  data  and  analyses,  ship 
subsidies,  and  telecomminications 
policy. 

Public  Participation  Summary 

The  departmental  units  each  have 
different  procedures  for  developing  and 


promulgating  regulations,  including 
public  notification  and  participation. 
These  procedures  were  published  in  the 
Federal  Register  on  January  9, 1979,  as  a 
Department  Administrative  Order  (44 
FR  2082).  The  Administrative  Order, 
entitled  “Issuing  Departmental 
Regulations,”  implements  Executive 
Order  12044,  “Improving  Government 
Regulations.” 

The  Consumer  Affairs  Office  (CAO), 
in  conjunction  with  the  Office  of 
Regulatory  Policy  (ORP),  coordinates 
consumer  participation  responsibilities 
throughout  the  department.  The  CAO 
and  consumer  contact  persons  in  the 
operating  units  will  be  responsible  for 
assuring  that  timely  and  meaningful 
consumer  participation  occurs 
throughout  the  development  and  revie^v 
of  the  department’s  rules,  policies,  and 
programs. 

Participation  mechanisms  and  special 
features  include: 

— Notices  of  proposed  and  final  rules, 
programs,  and  policies  published  in 
the  Federal  Register. 

— Quarterly  notices  of  upcoming 
rulemaking  activities  disseminated  to 
consumer  representatives  and 
consumer  media  by  CAO,  and  to  other 
constituents  through  the  Regional 
Representatives  of  the  Secretary. 

— Informal  meetings  and  briefings 
arranged  between  Commerce  officials 
and  consumer  leaders  to  discuss 
emerging  or  ongoing  problems  and 
issues,  as  well  as  policy  and  program 
developments. 

— Funds  made  available  whenever 
possible  (see  below). 

’  Specific  Unit  Programs  for  Public 
Participation  include: 

•  National  Bureau  of  Standards  (NBS) 
The  NBS  Center  for  Consumer  Product 
Technology,  in  conjunction  with 
Underwriters  Laboratories,  the 
American  Society  for  Testing  and 
Materials,  the  National  Fire  Protection 
Association,  and  the  American  National 
Standards  Institute,  sponsors  and 
maintains  a  Consumer  Sounding  Board 
network  to  ensure  that  consumer  input 
on  program  activity  is  obtained.  The 
Consumer  Sounding  Boards  are 
composed  of  a  demographic  cross 
section  of  consumers  convened  for  the 
purpose  of  providing  standards-making 
organizations  with  direct  consumer 
involvement  in  their  programs.  The 
Center's  programs  are  reviewed 
annually  be  a  panel  appointed  by  the 
National  Academy  of  Sciences.  This 
panel  is  composed  of  individuals  from 
industry,  academia,  government,  and 
consumer  interest  groups.  The  Center 
has  also  contracted  with  consumer 
interest  groups  to  review  its  program 
plans  regarding  major  activities  such  as 
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the  Department  of  Energy-supported 
“Energy  Appliance  Program"  and  the 
DOC  “Consumer  Product  Information 
Labeling  Program.”  The  Center  also 
works  with  the  National  Conference  on 
Weights  and  Measures,  which  is 
composed  of  State  and  local  government 
representatives  who  have  responsibility 
for  consumer  issues.  These 
representatives  are  able  to  provide  input 
on  consumer  issues  relevant  to  the 
mission  of  NBS  and  the  Center.  The 
Center  will  continue  to  seek  consumer 
input  to  its  program  from  all  these 
sources  in  the  future. 

•  National  Oceanic  and  Atmospheric 
Administration  (NOAA)/National 
Marine  Fisheries  Service  (NMFS) 

Through  the  availability  of  the 
Saltonstall-Kennedy  Funds,  NMFS 
conducts  a  grants  program  under  its 
Fisheries  Financial  Assistance  Program 
to  further  the  use  and  development  of 
U.S,  fisheries.  Proposals  are  encouraged 
in  such  areas  as  determining  consumer 
attitudes  toward  seafood  and  seafood 
consumption  patterns,  studies  to 
determine  education  and  information 
materials  needed  for  consumers  and  the 
best  methods  of  disseminating  them, 
and  activites  to  educate  consumers  on 
the  nutritional  value,  economy,  handling 
and  preparation  of  fish  and  fish 
products. 

The  Marine  Fishery  Advisory 
Committee  (MAFAC),  composed  of 
approximately  25  representatives  from 
industry,  academia,  and  consumer 
groups,  advises  NMFS  on  fishery 
activities.  The  MAFAC  Subcommittee 
on  Consumer  Affairs  covers  consumer 
related  fishery  activities. 

Under  the  authority  of  the  Fishery 
Management  Conservation  Act  of  1976, 
eight  Fishery  Management  Councils 
were  established,  llie  members  of  the 
Council  are  required  by  the  Act  to  have 
fisheries  expertise.  The  majority  of  the 
members  are  appointed  by  the 
Governors  of  the  Coastal  States.  These 
appointments  include  consumer 
members.  NMFS  consumer  affairs 
personnel  are  actively  pursuing 
strengthened  consumer  representation 
on  these  Councils.  In  addition,  NMFS  is 
planning  regional  workshops  to  be  held 
in  conjunction  with  the  Councils  to 
encourage  and  expand  consumer 
participation. 

•  National  Telecommunications  and 
Information  Administration  (NTIA) 

NTIA  is  in  the  process  of  establishing 
an  advisory  committee  that  will  offer 
advice  on  the  Public 

Telecommunicaitons  Facilites  Program’s 
(PTFP)  grant  applications  and  on  the 
development  of  public 
telecommunications  policy.  The 
proposed  advisory  committee  will  have 


20  members;  a  seat  will  be  reserved  for 
a  representative  of  a  public  interest  or 
consumer  organization. 

Funding  and  Technical  Assistance 

The  department’s  General  Counsel 
has  decided  that,  where  no  statutes 
forbid  establishment  of  a  public 
participation  funding  program, 
Department  funds  may  be  used  for  such 
funding  when  the  participation  is  found 
necessary  and  when  lack  of  funding 
would  preclude  the  participant  from 
participating. 

The  department  will  be  giving  special 
attention  to  developing  new  procedures 
and  funding  sources  to  finance 
consumer  participation  in  the 
department’s  regulatory  proceedings. 

Funds  will  be  made  available 
whenever  possible  to  enable  consumer 
representatives  to  give  in-depth  advice 
and  assistance  on  major  policy  or 
program  initiatives,  (Recent  examples 
include  the  Department’s  development 
of  recommendations  on  the  problem  of 
product  liability,  where  a  series  of 
Consumer  Forums  was  funded:  and  a 
pilot  project  on  voluntary  consumer 
product  information  labeling,  for  which 
a  national  consumer  organization  was  a 
consultant  to  the  Department.) 
and  to  other  groups  interested  in  public 
telecommunications.  Also,  NTIA 
prepares  informational  materials 
explaining  the  process  of  obtaining 
matching  grants  for  telecommunications 
facilities.  This  information  is  distributed 
to  individuals,  public  interest  groups,  the 
trade  press,  publishers,  journals,  and 
other  media. 

NMFS  plans  to  hold  individual 
consultations  and  workshops  for 
consumer  interest  groups  to  provide 
technical  assistance  in  preparing 
proposals  for  cost-sharing  funding  under 
the  Fisheries  Financial  Assistance 
Program. 

Public  Participation  Documents. 

During  FY 1981,  ORP  and  CAO  will 
develop  general  guidelines  for  consumer 
participation  for  use  throughout  the 
department. 

Information  Contact 

Meredith  Fernstrom,  Director  of 
Consumer  Affairs 

Department  of  Commerce,  Room  5889 

Washington,  D.C.  20230 

(202)  377-5001 

Department  of  Energy  (DOE) 

Units  That  Issue  Regulations 

Board  of  Contract  Appeals 

Conservation  and  Solar  Applications 

Economic  Regulatory  Administration 

Office  of  the  Controller 


Office  of  Equal  Opportunity 

Office  of  Minority  Economic  Impact 

Resource  Applications 

Functions 

The  President  established  DOE  in 
1977  to  consolidate  the  major  energy 
programs  scattered  throughout  the 
government  into  a  unified  agency  that 
could  provide  a  national  energy  policy. 
DOE  has  played  a  major  role  in 
developing  regulatory  initiatives  for 
energy  policy,  including  a  program  for 
solar  energy,  plans  for  gasoline 
rationing,  a  program  for  phased 
decontrol  of  crude  oil,  and  a  program  for 
import  reduction. 

Public  Participation  Summary 

DOE  reponded  to  E.0. 12044  with  an 
agency  Order  making  certain  public 
participation  procedures  mandatory. 
Recision  of  that  DOE  Order  has  been 
proposed;  however,  the  provisions 
relating  to  public  participation 
contained  in  the  Department  Order 
should  remain  unaffected.  Some  of  these 
procedures  include: 

•  Notification  of  interested  parties, 
the  Governor  of  each  State,  DOE 
regional  representations,  and 
appropriate  Federal  advisory 
committees; 

•  Distribution  of  appropriate  notices 
or  press  releases  describing  the 
regulatory  action  to  trade  journals, 
newspapers,  and  newsletters  read  by 
interested  parties; 

•  public  hearings  and  conferences 
with  interested  groups  and  individuals 
(with  adequate  advance  notification), 
where  appropriate;  and 

•  Provision  for  one  or  more  public 
hearings,  preceded  by  at  least  14  days 
notification,  for  all  significant 
regulations  proposed. 

In  response  to  a  later  Executive 
Order,  No.  12160,  which  provides  for  the 
enhancement  and  coordination  of 
Federal  consumer  programs,  DOE  has 
drafted  a  plan  and  is  in  the  process  of 
implementing  a  departmentwide  effort 
to  institutionalize  the  provisions  of  that 
Order. 

In  addition,  the  Department  conducts  - 
citizen  participation  workshops.  It  is  the 
responsibility  of  each  prqgram  area  to 
conduct  those  workshops  that  pertain  to 
their  particular  program  area. 

When  the  Department  solicits  public 
comments,  it  requires  full,  verbatim 
transcripts  for  all  public  hearings.  ’These 
transcripts  are  used  in  all  proceedings 
where  citizens  comment  for  the  official 
record.  Our  Office  of  Consumer  Affairs 
publishes  public  comments  in  some 
issues  of  the  “The  Energy  Consumer.’’ 

The  Office  of  Consumer  Affairs  has 
the  primary  responsibility  for  managing 
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and  coordinating  the  public 
participation  efforts  of  the  Department. 
However,  DOE  program  areas  are 
directly  accountable  for  regular  and 
substantive  public  participation 
programs. 

Funding  and  Technical  Assistance 

DOE  is  prohibited  by  Congress  from 
providing  funding  for  public 
participation.  Therefore,  no  funding  is 
available.  ' 

Public  Participation  Documents 

The  following  document  is  available 
from  the  Office  of  Consumer  Affairs: 
“The  Energy  Consumer.” 

Information  Contact 

The  Office  of  Consumer  Affairs 
maintains  a  mailing  list  for  distribution. 
In  addition,  citizens  with  specific 
interests  can  have  their  names  placed 
on  specialized  mailing  lists.  The 
Technical  Information  Center  at  Oak 
Ridge,  Tennessee,  also  has  a  mailing  list 
for  its  “Energy  Meetings”  bulletin.  For 
more  information  contact: 

Polly  W.  Craighill,  Director 
Consumer  Impact  Division 
Office  of  Consumer  Affairs 
Department  of  Energy 
Forrestal  Bldg.,  Rm.  8G-087 
1000  Independence  Avenue,  S.W. 
Washington,  D.C.  20585 
(202) 252-5866 

Hotline  Numbers:  For  problems  with 
getting  gasoline  or  heating  oil,  or  to 
report  excessive  dealer  prices:  (800)  424- 
9246.  In  the  Washington,  D.C.  area  (202) 
653-3437. 

For  questions  and  comments  on 
alcohol  fuel  technology:  (800)  535-2840. 

In  Louisiana:  (800)  353-2870. 

Department  of  Health,  Education,  and 
Welfare  (HEW) 

Units  That  Issue  Regulations 

Assistant  Secretary  for  Education 
Assistant  Secretary  for  Human 
Development  Services 
Health  Care  Financing  Administration 
Office  of  Child  Support  Enforcement 
Office  of  the  Inspector  General 
Office  of  the  Secretary 
Social  Security  Administration 
U.S.  Public  Health  Service 

Functions 

HEW  is  the  domestic  funding  agency 
for  300  programs  that  focus  on 
assistance  to  the  economically 
disadvantaged,  social  security, 
retirement  and  social  service.  The 
agency  also  regulates  standards  for  food 
and  drug  safety  and  performs  basic  and 
applied  research  in  health.  The 
education  activities  of  HEW  will 


become  part  of  the  new  Department  of 
Education,  when  HEW  becomes  the 
Department  of  Health  and  Human 
Services  (HHS). 

Public  Participation  Summary 

HEW  frequently  publishes  an  ANPRM 
to  allow  the  earliest  possible  public 
participation  in  agency  rule  proposals. 
The  department  also  frequently  holds 
regional  hearings  and  meetings  to  obtain 
public  input  in  decisionmaking 
activities.  These  public  meetings  are 
held  at  times  and  places  most 
convenient  for  those  affected  by  the 
regulations.  Accommodations  are  made 
to  allow  certain  groups  to  participate  in 
meetings  that  they  might  not  be  able  to 
attend  otherwise. 

A  pilot  program  of  service  desks  will 
be  opened  in  four  regions  to  answer 
questions  from  manufacturers  about 
Food  and  Drug  Administration  (FDA) 
regulations.  The  desks,  located  in  East 
Orange,  New  Jersey:  Chicago,  Illinois; 
Atlanta,  Georgia;  and  Santa  Ana, 
California,  will  respond  to  questions 
dealing  with  problems  such  as  how  to 
fill  out  applications  and  other 
government  forms,  what  regulations 
must  be  followed  to  market  a  new 
product,  and  how  FDA  regulations  affect 
manufacturers’  products  or  manfacturing 
processes. 

Finally,  in  response  to  the  President’s 
specific  concern  about  the  impact  of 
Federal  regulations  on  small  businesses, 
the  Food  and  Drug  Administration  is 
attempting  to  give  special  assistance  to 
small  businesses  in  their  attempt  to 
decipher  the  various  government 
regulations  with  which  they  must 
comply.  The  FDA  will  begin  two 
programs  to  simplify  regulations.  FDA 
also  will  be  appointing  an  official  to  the 
Commissioner’s  staff  to  “help  assure  a 
consistent  agency-wide  policy  for  small 
business.” 

Funding  and  Technical  Assistance 

HEW  is  currently  developing  a 
proposed  regulation  that  will  allow  for 
compensation  to  the  public  for 
participation  in  the  regulations 
development  process.  FDA  published  a 
final  regulation  on  public  participation 
funding  in  the  October  12, 1979  Federal 
Register.  The  name  and  address  of  the 
FDA  contact  person  is  listed  below 
under  “Information  Contact.” 

Public  Participation  Documents 

None  available  at  this  time.  However 
HEW’s  semiannual  regulatory  agenda 
provides  important  information  (h^t  may 
lead  to  increased  public  participation. 
This  document  exceeds  the 
requirements  of  EO  12044  by  identifying 
not  only  “significant”  regulations  but  all 


regulations  under  development  or 
consideration  at  the  department.  In 
addition,  program  regulations  are  listed 
by  the  types  of  services  provided  and 
their  effect  upon  organizations, 
institutions,  and  individuals.  Over  400 
regulations  are  presented  in  each 
agenda.  The  department’s  next  agenda 
will  be  published  on  June  13, 1980. 

Information  Contact 

The  departmentwide  contact  person 
for  public  participation  activities  is: 

Bill  Wise,  Assistant  Secretary  for 
Public  Affairs 

Department  of  Health,  Education  and 
Welfare 

200  Independence  Avenue,  S.W, 
Washington,  D.C.  20201 
(202)  245-1850 

For  information  on  proposed 
regulations  currently  being  drafted  for 
compensation  of  citizen  participation 
contact: 

Glenn  Kamber,  Director 
Regulations  Management  Unit 
Department  of  Health,  Education  and 
Welfare 

200  Independence  Avenue,  S.W. 
Washington,  D.C.  20201 
(202)  245-3161 

For  information  on  FDA  public 
participation  funding  contact: 

Alex  Grant,  Special  Assistant  to  the 
Commissioner  on  Consumer  Affairs 
Food  and  Drug  Administration 
Room  1685,  HF-7 
5600  Fishers  Lane 
Rockville,  Maryland  20857 
(301)  443-5004 

Department  of  Housing  and  Urban 
Development  (HUD) 

Units  That  Issue  Regulations 

Community  Planning  and 
Development  (CPD) 

Fair  Housing  and  Equal  Opportunity 
(FH&EO) 

Government  National  Mortgage 
Association  (GNMA) 

Housing 

Immediate  Office  of  the  Secretary 
Neighborhoods,  Voluntary 
Associations  and  Consumer 
Protection  (NVACP) 

New  Community  Development 
Corporation  (NCDC) 

Functions 

HUD’s  national  goal  is  to  ensure  that 
the  basic  rights  of  all  consumers  are 
considered,  respected,  and  protected  in 
all  the  agency’s  housing  and  community 
development  activities.  The  agency 
hopes  to  achieve  this  goal  through 
promoting  viable  communities, 
providing  decent  housing,  achieving 
equal  opportunity,  and  effectively 
coping  with  natural  disasters. 
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Public  Participation  Sununary 

The  Office  of  Citizen  Participation, 
under  the  Assistant  Secretary  for 
NVACP,  reviews  the  public 
participation  requirements  of  key  rules. 

HUD  has  implemented  several  of  the 
Administration’s  recommendations  for 
extended  public  participation,  including 
publishing  ANPFlMs,.  extending  public 
comment  periods  to  ^  days,  holding 
public  hearings  on  proposed  regulatory 
changes,  and  announcing  regulatory 
changes  in  publications  oriented  toward 
special  interest  groups.  HUD’s  mailing 
list  numbers  about  78,000  individuals. 

Funding  and  Technical  Assistance 

No  funding  is  available  at  this  time. 

We  published  an  ANPRM  on  Funding 
Public  Participation  in  rulemaking  on 
March  4, 1980.  Comments  are  being 
evaluated. 

Public  Participation  Documents 

24  CFR  Parts  10  and  15.  Part  10  is 
HUD’s  procedures  for  rulemaking  that 
voluntarily  adopt  5  U.S.C.  553  for  public 
benefit  programs,  and  provide  for 
rulemaking  petitions. 

Part  15  discusses  the  availability  of 
documents  and  the  fees  charged  for 
search  and  reproduction  of  materials. 

Information  Contact 

Father  Geno  Baroni,  Assistant 
Secretary  for  Neighborhoods. 
Voluntary  Associations,  and 
Consumer  Affairs 
Department  of  Housing  and  Urban 
Development 

451  7th  Street,  S.W..  Room  4100, 
Washington,  D.C.  20410 
(202)  755-0950 

Department  of  the  Interior  (DOI) 

Units  That  Issue  Regulations 

Bureau  of  Indian  Affairs 
Bureau  of  Land  Management 
Bureau  of  Mines  ' 

Bureau  of  Reclamation 
Fish  and  Wildlife  Service 
Geological  Survey 

Heritage  Conservation  and  Recreation 
Service 

National  Park  Service 
Office  of  Minerals  Policy  and 
Research  Analysis 
Office  of  Surface  Mining  and 
Enforcement 

Office  of  Water  Research  and 
Technology 

Functions 

The  functions  of  the  Department  of 
the  Interior  include: 

•  Management  of  lands  and  water 
resources,  including  access  to  publicly 
owned  energy  and  other  mineral 
resources: 


•  Regulation  of  energy  and  mineral 
development; 

•  Protection  of  fish  and  wildlife 
populations  and  their  habitat; 

•  Protection  and  interpretation  of 
historic,  archaeological,  and  other 
cultural  or  recreation  resources  of 
national  significance; 

•  Advocacy  for  American  Indian  and 
Alaska  Native  peoples  for  whom  the 
Federal  Government  has  a  trust 
responsibility; 

•  Oversight  of  Federal  programs 
delivered  to  the  various  Territories  of 
the  United  States. 

These  responsibilities  of  the 
department  are  carried  out  through  the 
day-to-day  operations  of  its  eleven 
major  bureaus,  services,  or  offices. 

These  offices  are  grouped  by  related 
functions  under  four  Assistant 
Secretaries — Land  and  Water 
Resources:  Energy  and  Minerals;  Fish, 
Wildlife  and  Parks;  and  Indian  Affairs. 
The  Office  of  Territories  reports  directly 
to  the  Secretary,  and  there  is  an 
Assistant  Secretary  for  Policy,  Budget 
and  Administration — to  whom  the  cross¬ 
cutting  and  coordinative  staffs  report. 

The  Department  of  the  Interior  acts  as 
steward  for  the  Nation’s  storehouse  of 
natural  resources.  As  such,  the 
department’s  missions  are  carried  out 
for  all  citizens,  and  any  member  of  the 
public  has  a  potential  interest  in  the 
department’s  business. 

Public  Participation  Summary 

Because  of  the  nature  of  Interior’s 
business — for  example,  as  a  land 
management  agency  or  as  a  regulator  of 
the  surface  effects  of  mining — much  of 
the  public’s  concern  with  activities 
naturally  arises  locally  or  regionally 
rather  than  in  Washington.  For  this 
reason,  the  Department  of  the  Interior 
has  established  a  policy  that  its 
managers  at  all  levels  must  consider  the 
needs  of  the  public,  and  must  make 
allowance  for  the  fact  that  the  public 
may  have  an  interest  in  participating  in 
the  development  and  review  of  not  only 
rules,  policies,  and  programs,  but 
program  activities  on  the  regional  or 
local  levels.  For  this  reason,  program 
managers  and  support  staff  at  any  level 
can  become  the  “responsible  official” 
for  a  public  participation  plan  and  its 
implementation  which  is  integrated  with 
the  steps  necessary  to  reach  final 
decisions. 

Rulemaking  procedures  are  prescribed 
by  the  Administrative  Procedure  Act, 

EO  12044,  and  in  part  318  of  the 
Department  Manual.  These  procedures 
call  for  early  notice  of  intent  to  write 
regulations,  not  only  in  the  Fedaral 
Register,  but  by  press  release,  and 


where  applicable,  by  mailings  to  groups 
and  individuals,  and  other  means. 

For  major  policy,  program,  or  other 
Secretarial  level  decisions,  the 
department  has  specific  procedures 
requiring  input  on  options  with 
department-wide  review  before 
presentation  to  the  Secretary.  Part  301  of 
the  Departmental  Manual  prescribes  the 
steps  for  Secretarial  Issue  Documents. 
These  instructions  include  a  requirement 
to  display  the  kind  and  amount  of  public 
participation  in  the  preparation  of 
options  for  decision. 

Every  six  months,  the  department 
publishes  a  semiannual  agenda  of 
regulations  pending  or  planned,  as  do 
other  Federal  agencies. 

A  continuing  source  of  information 
about  Department  activities  is  the  public 
process  in  producing  environmental 
impact  statements.  Widely  publicized 
and  discussed  under  a  variety  of  agency 
auspices,  the  department  initiates, 
monitors,  or  reviews  hundreds  of  such 
statements  annually.  Public  comments 
on  a  wide  range  of  natural  resource 
concerns  are  registered,  and  become 
built-in  considerations  for  departmental 
managers. 

Officials  throughout  the  Department 
look  for  opportunities  to  improve  the 
general  level  of  public  knowledge  about 
significant  authorities  and  activities  of 
the  department,  with  provision  for 
recorded  comment  and  feedback.  Such 
activities  include  periodic  publication  of 
calendars  of  anticipated  actions  printed 
in  the  popular  and  official  press; 
periodic  open  public  meetings;  periodic 
“open  office”  time;  and  other  public 
involvement  techniques  which,  being 
regularly  scheduled,  could  lessen  the 
need  for  the  number  of  separate  public 
participation  plans  or  events. 

The  best  point  of  access  to  the 
Department  of  the  Interior  for  an 
individual  person  anywhere  in  the 
country  is  a  public  information  officer 
for  the  bureau  or  office  carrying  out  the 
activity  of  interest.  If  a  person  does  not 
know  which  unit  is  responsible  for  his/ 
her  area  of  concern,  the  best  beginning 
point  of  contact  would  be  the 
Secretary’s  Public  Affairs  Office  or  the 
Department  Coordinating  Officer  for 
Public  Participation  and  Consumer 
Affairs.  The  consumer  will  be  directed 
to  the  best  source  of  information  about 
his/her  concern,  including  information 
about  the  procedures  and  responsible 
officials  that  govern  the  decisionmaking 
or  activity  about  which  he/she  is 
concerned. 

Funding  and  Technical  Assistance 

The  Department’s  Bureaus  and 
Offices  have  supplied  technical 
assistance  in  their  varied  fields  of 
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expertise.  Traditional  recipients  have 
been  State  and  local  officials  who 
shared  administration  responsibility  for 
Department  programs.  But,  for  example, 
citizens  or  groups  interested  in 
reviewing  or  contributing  to  a  specific 
element  of  their  State’s  Comprehensive 
Outdoor  Recreation  Plan  can  obtain 
reports  and  technical  information,,  and 
even  visit  sites  as  work  schedules  of 
knowledgeable  personnel  permit.  On  a 
similar  basis,  bureaus/offices  can  guide 
interested  people  to  available 
information,  and  many  units  provide  de 
facto  technical  assistance  amounting  to 
consultation  on  specific  problems.  It  is 
important  in  this  context  to  remember 
that  the  preparation  of  an  environmental 
impact  statement  or  other  major  reports, 
or  a  rulemaking  decision  may  extend 
over  several  years. 

If  a  citizen  does  not  know  who  to 
contact,  he/she  should  ask  the  closest 
Public  Affairs  Office  of  the  Department. 
Such  assistance  can  be  provided  at 
various  levels  of  the  agency.  It  usually 
occurs  during  interaction  on  agency 
programs  through  sharing  of  scientific 
data,  answering  procedural  questions, 
assisting  in  preparation  of  application 
forms,  etc.  Bureaus  and  offices  make 
every  effort  to  provide  appropriate 
technical  assistance  to  public 
organizations  and  to  the  general  public 
upon  request,  in  accordance  with 
existing  laws,  regulations,  policies,  and 
administrative  procedures. 

Certain  laws  provide  for  payment  of 
attorney  fees  and  expert  witness  fees  for 
intervenors,  for  example  Section  520  of 
the  Surface  Mining  Control  and 
Reclamation  Act. 

Public  Participation  Documents 

Departmental  Manual  Chapter, 

“Public  Participation  in  Decision- 
Making:  (Part  301,  Departmental  Chapter 
2,  DM2),  is  available  from  the  Office  of 
the  Assistant  Secretary  for  Policy, 
Budget  and  Administration  listed  below. 

Information  Contact 

Ms.  Cecil  Hoffman,  Staff  Assistant  to 
the  Assistant  Secretary  for  Policy, 
Budget  and  Administration  and 
Public  Participation  Coordination 
Officer 

U.S.  Department  of  the  Interior 

18th  and  C  Streets,  N.W. 

Washington,  D.C.  20240 

(202) 343-5106 

or 

Harmon  Kallman,  Acting  Director  of 
Public  Affairs 

U.S.  Department  of  the  Interior 

18th  and  C  Streets,  N.W. 

Washington,  D.C.  20240 

(202)  343-6416 


Department  of  Justice  (DOJ) 

Units  That  Issue  Regulations 

Antitrust  Division 
Bureau  of  Prisons 
Civil  Rights  Division 
Criminal  Division 
Drug  Enforcement  Administration 
Federal  Bureau  of  Investigation 
Immigration  and  Naturalization 
Service 

Office  of  the  Attorney  General 
U.S.  Parole  Commission 

Functions 

The  DOJ  enforces  criminal  laws  and 
laws  against  subversion;  ensures 
healthy  business  competition; 
safeguards  the  consumer;  and  enforces 
drug,  immigration  and  naturalization 
laws.  The  DOJ  also  plays  a  significant 
role  in  crime  prevention,  crime 
detection,  and  rehabilitation  of 
offenders.  In  addition,  the  Department 
represents  the  United  States  in  the 
Supreme  Court  and  generally  renders 
legal  advice  and  opinions  upon  request 
to  the  President  and  heads  of  executive 
departments. 

Public  Participation  Summary 

Within  the  DOJ,  none  of  the  divisions 
or  components  that  engage  in  regulatory 
activity  operate  under  formalized  public 
participation  procedures. 

As  a  law  enforcement  agency,  the 
DOJ  does  not  engage  in  much  informal 
rulemaking  activity  and,  therefore,  has 
not  centralized  the  function  of  providing 
information  about  public  participation  in 
such  activity.  However,  pursuant  to 
Attorney  General  Order  No.  831-79, 

May  25, 1979,  the  Associate  Attorney 
General  and  the  Deputy  Attorney 
General  exercise  oversight  over 
components’  regulatory  agenda  with 
administrative  support  from  the  Office 
of  the  Administrative  Counsel,  Justice 
Management  Division. 

Funding  and  Technical  Assistance 

The  DOJ  is  not  authorized  to  fund 
public  participation  activities. 

Public  Participation  Documents 

The  DOJ’s  draft  consumer  plan  was 
published  at  44  CFR  71384  on  December 
10, 1979.  The  final  plan  is  scheduled  for 
publication  in  June  1980. 

Information  Contact 

For  referral  to  a  knowledgeable 
official  on  the  agency’s  semiannual 
regulatory  agenda  and  any  related 
public  activity  in  the  appropriate  DOJ 
component  contact: 

William  Snider,  Administrative 
Counsel 

Justice  Management  Division 


U.S.  Department  of  Justice 
Washington,  D.C.  20530 
(202)  633-3452 

The  Department  maintains  general 
public  information  mailing  lists.  Any 
person  who  wishes  to  have  his  or  her 
name  included  may  contact: 

Sandy  Smith 

Office  of  Public  Affairs 

U.S.  Department  of  Justice,  Room  5114 

Washington,  D.C.  20530 

(202)  633-2014 

Department  of  Labor  (DOL) 

Units  that  Issue  Regulations 

Bureau  of  International  Labor  Affairs 
Bureau  of  Labor  Statistics 
Employment  and  Training 
Administration 
Employment  Standards 
Administration 
Labor-Management  Service 
Administration 
Mine  Safety  and  Health 
Administration 

Occupational  Safety  and  Health 
Administration 

Functions 

DOL  is  primarily  concerned  with  the 
quality  of  work-life  in  America  and  with 
the  worker/employer-job  relationship, 
including  working  conditions,  pay,  job 
and  pay  discrimination,  job  training, 
collective  bargaining,  workers 
compensation,  and  unemployment 
insurance.  In  addition,  DOL  administers 
the  Labor  Management  Reporting  and 
Disclosure  Act  and  works  with  the 
Internal  Revenue  Service  to  administer 
the  Employee  Retirement  Income 
Security  Act  of  1974. 

Public  Participation  Summary 

DOL  develops  a  public  participation 
plan  for  each  significant  rule  proposed. 
Each  of  the  administrative  units  named 
above  has  designated  a  consumer 
representative  to  handle  inquiries  and 
complaints;  and  the  Special  Assistant  to 
the  Secretary  for  Consumer  Affairs 
coordinates  public  participation  for  all 
the  units  and  the  outreach  activities  of 
DOL’s  regional  offices. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  use  advisory 
committees  set  up  on  an  ad  hoc  basis  to 
determine  the  need  for  regulatory  action, 
as  well  as  the  content  of  a  needed 
regulation.  Any  member  of  the  public 
may  request  an  informal  public  hearing 
in  connection  with  the  development  of 
the  regulation.  MSHA  and  OSHA  also 
are  authorized  to  implement  temporary 
standards  under  action  circumstances. 
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Funding  and  Technical  Assistance 
None. 

Public  Participation  Documenta 
None. 

Information  Contact 

For  general  information  or  referral  to 
the  consumer  representative  for  any 
administrative  unit  name  above, 
contact: 

Judy  Sorum,  Special  Assistant  to  the 
Secretary  for  Consumer  Affairs 
Department  of  Labor 
200  Constitution  Avenue,  N.W. 
Washington,  D.C.  20210 
(202)  523-9184 

Department  of  Transportation  (DOT) 

Units  That  Issue  Regulations 

Federal  Aviation  Administration 
Federal  Highway  Administration 
Federal  Railroad  Administration 
National  Highway  Traffic  Safety 
Administration 
Office  of  the  Secretary 
Research  and  Special  Programs 
Administration 

St.  Lawrence  Seaway  Development 
Corporation 
U.S.  Coast  Guard 
Urban  Mass  Transportation 
Administration 

Functions  ^ 

The  Department  of  Transportation 
(DOT)  fosters  the  development  and 
maintenance  of  safe,  effective 
transportation  systems  to  move  people 
and  goods.  Each  administrative  unit 
named  above  has  separate  activities  to 
reach  the  public,  depending  upon  the 
nature  of  ongoing  proceedings.  DOT’S 
Office  of  Consumer  Affairs  coordinates 
the  public  participation  activities  of  all 
the  administrative  units. 

Public  Participation  Summary 

In  the  past  year,  the  department  has 
taken  a  number  of  major  steps  to 
enhance  its  public  parUcipation 
programs.  First,  basea  on  suggestions 
we  received  at  the  department’s 
Conference  on  Transportation  and  the 
Consumer,  held  in  May  1979,  the 
department  issued  an  ANPRM  (44  FR 
46971,  August  9, 1979).  The  ANPRM 
solicited  the  public’s  comments  to  help 
the  department  review  and  evaluate 
citizen  participation  in  the 
transportation  planning  and  project 
development  process.  Second,  the 
department  along  with  other  government 
agencies,  published  its  “Draft  Consumer 
Program”  (44  FR  71370,  December  10, 
1979),  which  contained  an  extensive 
section  on  public  participation  in 
rulemaking  and  decisionmaking  in 


policies  and  programs.  In  addition,  the 
department  is  reviewing  its  experience 
with  public  hearings  in  rulemaking 
proceedings  to  improve  them. 

An  appendix  to  the  department’s 
Semi-Annual  Regulations  Agenda 
contains  information  on  how  interested 
persons  may  include  their  names  on  an 
agency’s  mailing  list  to  receive 
documents  issued  within  the 
department.  Other  appendices  list  the 
locations  and  hours  of  operation  of  the 
department’s  public  rules  dockets  and 
the  addresses  and  phone  numbers  of 
persons  who  can  provide  general 
information  on  DOT’s  rulemaking 
process.  Persons  who  want  to  be  placed 
on  a  mailing  list  for  future  copies  of  the 
agenda  should  call  or  write  the 
appropriate  office  listed  below  under 
“Information  Contact.” 

The  Office  of  Consumer  Affairs 
publishes  a  newsletter  of  general  public 
interest.  To  receive  it,  call  or  write  this 
office,  which  is  listed  below  under 
“Information  Contact.” 

Funding  and  Technical  Assistance 

,In  the  past,  DOT  operated  a 
demonstration  program  in  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  for  certain  rulemaking 
proceedings.  The  program  provided 
financial  assistance  to  individuals  and 
groups  who  otherwise  would  have  been 
unable  to  participate  effectively  in 
NHTSA  proceedings.  Recently,  however, 
funding  for  the  demonstration  program 
was  eliminated  by  the  action  taken  by 
Congress  on  the  department’s  FY 1980 
appropriations. 

Public  Participation  Documents 

The  “Transportation  Consumer 
Newsletter”  is  available  from  DOT’s 
Office  of  Consumer  Affairs. 

The  “Department  of  Transportation 
Regulatory  Policies  and  Procedures”  (44 
FR  11034,  February  26, 1979),  and  the 
“Semi-Annual  Regulations  Agenda”  are 
available  from  the  Office  of  the  General 
Counsel.  (See  “Information  Contact” 
below.) 

Information  Contact 

Contact  the  following  office  for 
information  on  any  DOT  activity: 

Office  of  Consumer  Affairs 
Department  of  Transportation 
400  Seventh  Street,  S.W.,  Room  9402 
Washington,  D.C.  20590 
(202)  275-4166 

Contact  the  following  office  for  copies 
of  dot’s  “Regulatory  Policies  and 
Procedures”  and  “Semi-Annual 
Regulations  Agenda:” 

Office  of  Regulation  and  Enforcement 
Office  of  the  General  Counsel,  C-50 
Department  of  Transportation 


400  Seventh  Street,  S.W.,  Room  10421 
Washington,  p.C.  20590 
(202)  426-4723 

Department  of  the  Treasury 

Units  That  Issue  Regulations  • 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Bureau  of  Government  Financial 
Operations 
Bureau  of  Public  Debt 
Comptroller  of  the  Currency 
Internal  Revenue  Service 
Office  of  Revenue  Sharing 
Office  of  the  Secretary 
U.S,  Customs  Service 
U.S.  Savings  Bonds  Division 
U.S.  Secret  Service 

Functions 

The  Department  of  the  Treasury 
collects,  disburses,  and  ensures  the 
integrity  of  government  revenues. 

Public  Participation  Summary 

The  Department  of  the  Treasury  has 
the  following  unique  public  participation 
and  outreach  activities: 

•  Public  speaking  by  Treasury 
officials  on  'Treasury  regulatory 
activities. 

•  Public  hearings  scheduled  by  IRS  if 
even  one  party  so  requests.  Public 
hearings  held  in  cities  outside  of 
Washington  by  AT&F  with  evening 
hearing  times  available  upon  request. 

•  Developing  “consumer  forums,” 
arranging  informal  meetings,  or 
providing  special  briefings  for 
consumers,  and  their  representatives. 

Funding  and  Technical  Assistance 

Economic  data  and  reports  are 
supplied  to  researchers,  private  and 
public  sector  officials,  students  and 
consumers  at  little  or  not  cost  to  the 
recipients. 

Public  Participation  Documents 

•  Agenda  of  pending  regulations  on  a 
monthly  basis  by  IRS.  The  Bureau  of 
National  Affairs  reprints  and  circulates 
it  to  subscribers. 

•  Direct  distribution  of  regulatory 
documents  issued  by  the  Comptroller  of 
the  Currency  to  all  national  banks. 

•  Publication  of  all  Customs  NPRMs 
and  Final  Rules  in  the  Customs  Bulletin 
which  is  mailed  to  any  individual 
expressing  an  interest  in  Customs 
regulatory  activities. 

•  Publication  of  the  “Consumer 
Affairs  Handbook,”  available  from  the 
Special  Assistant  to  the  Secretary 

'  (Consumer  Affairs). 

•  No  general  materials  available.  For 
information  on  specific  regulatory 
activities,  write  or  call  the  Information 
Contact  listed  below. 
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Contact  Person 

Steven  L.  Skancke 
Deputy  Executive  Secretary 
Department  of  the  Treasury 
Room  3408,  Main  Treasury 
Washington.  D.C.  20220 
(202)  566-2269 

Individuals  and  interest  groups 
interested  in  adding  their  names  to  the 
general  public  information  mailing  list 
may  do  so  by  writing  to  the  agency’s 
Deputy  Executive  Secretary  listed 
above. 

Environmental  Protection  Agency 
(EPA) 

Units  That  Issue  Regulations 

Office  of  Air,  Noise  and  Radiation 
Office  of  Enforcement 
Office  of  Planning  and  Management 
Office  of  Research  and  Development 
Office  of  Toxic  Substances 
Office  of  Water  and  Waste 
Management 

Functions 

The  President  created  EPA  in  1970  to 
administer  environmental  laws,  conduct 
research  and  demonstration  projects, 
establish  and  enforce  standards, 
monitor  pollution  in  the  environment 
and  assist  State  and  local  governments 
in  their  efforts  to  restore  and  protect  the 
environment.  EPA's  regulatory 
responsibilities  are  in  the  areas  of  air, 
water,  toxics,  pesticides,  and  solid 
waste  management  programs. 

Public  Participation  Summary 

The  agency  develops  an  individual 
outreach  plan  for  most  proposed 
regulations.  The  agency  develops  a 
special  contact  list,  publishes  an 
A.NPRM,  provides  informal  open 
meetings  and  workshops  to  explore 
regulatory  issues,  and  then  develops  a 
summary  of  public  viewpoints  and 
preferences  for  inclusion  into  the  final 
decisionmaking  process.  EPA  also 
provides  feedback  on  the  outcome  of 
public  involvement  to  all  those  who 
participated  in  the  above. 

There  is  no  required  format  for 
submitting  a  rulemaking  petition,  and 
multiple  copies  of  public  comments  are 
not  required  except  in  special  cases  to 
expedite  agency  review  of  comments. 

The  Administrator's  Special  Assistant 
for  Public  Participation  is  developing  a 
policy  for  increased  public  participation 
(see  below,  under  "Public  Participation 
Documents"),  as  well  as  a  pilot  program 
to  provide  compensation  for 
participation  in  certain  rulemaking 


activities.  The  Office  of  Public 
Awareness  is  developing  a  proposed 
consumer  plan  to  provide  for  increased 
consumer  participation  in  EPA 
activities. 

Funding  and  Technical  Assistance 

EPA  is  developing  a  pilot  program  to 
compensate  selected  participants  for 
their  participation  in  six  specific 
forthcoming  rulemakings,  including  rules 
issued  under  the  Clean  Air  Act.  the 
Clean  Water  Act,  and  the  Toxic 
Substances  Control  Act.  The  general 
qualifications  for  compensation  provide 
that:  (1)  The  participant  would  be . 
unable  to  participate  effectively  without 
agency  compensation:  and  (2)  the 
participant  could  make  a  useful 
contribution  to  a  full  and  fair 
assessment  of  the  issues  involved. 

Those  individuals  and  groups 
participating  in  rulemaking  proceedings 
regarding  the  control  of  hazardous 
chemical  substances  and  mixtures  not 
only  must  meet  the  above  two 
requirements  but  also  must  not  have  a 
direct  economic  interest  in  the  outcome 
of  the  proceeding. 

Public  Participation  Documents 

EPA  is  soliciting  public  comments  on 
the  “Proposed  Policy  on  Public 
Participation"  (45  FR  28912),  which  sets 
forth  EPA’s  plan  for  increasing  public 
participation. 

"Improving  Environmental 
Regulations”  (44  FR  30988),  describes 
EPA’s  regulatory  development 
procedures  and  responds  to  E.0. 12044. 

EPA  has  published  a  document  on 
public  participation  in  a  specific 
program,  entitled  "Public  Participation 
in  Programs  under  the  Resource 
Conservation  and  Recovery  Act,  the 
Safe  Drinking  Water  Act,  and  the  Clean 
Water  Act”  (44  FR  10286).  EPA  has 
published  numerous  other  free  books 
and  pamphlets  on  several  significant 
regulations  and  on  some  of  its  programs. 
These  publications  are  available  from 
the  Office  of  Public  Awareness. 

Information  Contact 

Sharon  Francis,  Special  Assistant  to 
the  Administrator  for  Public 
Participation  (A-lOO) 

Environmental  Protection  Agency 
401  M  Street,  S.W.,  Room  1227  West 
Tower 

Washington,  D.C.  20460 
(202)  245-3066 
To  receive  copies  of  agency 
publications  call  or  write: 

Joan  Martin  Nicholson,  Director 


Office  of  Public  Awareness  (A-107) 
Environmental  Protection  Agency 
401  M  Street,  S.W.,  Room  311  West 
Tower 

Washington,  D.C.  20460 
(202)  755-0700 
James  Keys 

Public  Information  Center  (PM  215) 
Environmental  Protection  Agency 
401  M  Street,  S.W.,  Lobby  West 
Tower 

Washington.  D.C.  20460 
(202)  755-0707 

To  have  your  name  included  on  the 
agency’s  mailing  list  call  or  write: 

Carol  Hummer 

Constitutent  Coordinator  (A-107) 
Environmental  Protection  Agency 
401  M  Street,  S.W.,  West  Tower 
Washington,  D.C.  20460 
(202)755-0710 

The  Office  of  Pesticides  and  Toxic 
Substances’  Industry  Assistance  Office 
will  provide  information  concerning  the 
implementation  of  the  Toxic  Substances 
Control  Act,  call  or  write: 

John  Ritch 

Industry  Assistance  Office  (TS-795) 
Environmental  Protection  Agency 
401  M  Street,  S.W.,  East  Tower 
Washington,  D.C.  20460 
(202)  554-1404 
(800) 424-9065 

Equal  Employment  Opportunity 
Commission  (EEOC) 

Units  That  Issue  Regulations 
Field  Services 

Office  of  Policy  Implementation 
Systemic  Programs 
Each  commissioner  also  may  issue 
regulations  with  the  approval  of  the 
majority  of  the  full  Commission. 

Functions 

EEOC’s  primary  responsibility  is  to 
enforce  Title  VII  of  the  Civil  Rights  Act 
of  1964,  which  prohibits  discrimination 
in  employment  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin.  In 
addition,  the  agency  recently  assumed 
jurisdiction  over  the  Equal  Pay  Act  and 
the  Age  Discrimination  in  Employment 
Act. 

Public  Participation  Summary 

EEOC  involves  affected  Federal 
agencies.  State  and  local  governments, 
business,  labor  unions,  public  interest 
organizations,  civil  rights  groups,  and 
various  individuals  early  in  the  process 
of  developing  proposed  regulations.' The 
EEOC’s  outreach  plan  is  a  very 
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extensive  one,  and  includes  holding 
public  conferences  and  hearings, 
sending  press  releases  and  notices  to 
special  interest  publications,  and 
publishing  ANPRMs  to  allow  public 
comments  at  the  earliest  rule 
development  stage. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 
None. 

Information  Contact 

Karen  Danart,  Deputy  Director 
Office  of  Policy  Implementation 
2401  E  Street,  N.W. 

Washington,  D.C.  20506 
(202)  634-7060 

General  Services  Administration  (GSA) 

Units  That  Issue  Regulations 

Automated  Data  and 
Telecommunications  Service 
Executive  Committee  on  the  Federal 
Register 

Federal  Property  Resources  Service 
Federal  Supply  Service 
Information  Security  and  Oversight 
Office 

National  Archives  and  Records 
Service 

Office  of  Acquisition  Policy 
Office  of  General  Counsel 
Office  of  Human  Resources  and 
Organization 
Public  Buildings  Service 
Transportation  and  Public  Utilities 
Service 

Functions 

GSA  is  the  Federal  government’s 
business  manager.  GSA's  regulations 
establish  other  agencies’  procedures  on 
matters  such  as  managing  Federal 
property  and  records:  constructing  and 
operating  buildings:  obtaining  and 
distributing  supplies:  using  and 
disposing  of  property:  managing 
transportation,  traffic,  and 
communications:  stockpiling  strategic 
materials:  and  managing  the 
government’s  automatic  data  processing 
resources  program.  While  GSA  is  not  a 
major  regulatory  agency,  when  agencies 
apply  GSA  regulations,  the  rules  do 
have  an  effect  on  the  public,  for 
example,  the  rule  on  smoking  in  public 
buildings. 

Public  Participation  Summary 

GSA’s  procedures  are  designed  in  the 
spirit  of  openness  to  gain  effective 
public  participation  rather  than  to 
satisfy  specific  legal  requirements.  For 
each  proposed  regulation,  we  select 
methods  of  public  notice  and 


participation  based  on  the  subject  of  the 
proposed  regulation  and  the  interests  of 
the  groups  and  sectors  that  will  be 
affected  by  it.  For  instance,  we  may 
publicize  some  proposals  in  industry 
and  trade  publications  while  regulations 
abour  facilities  for  the  handicapped  may 
be  made  available  in  Braille  and  in 
recorded  tape  cassettes.  In  every  case, 
the  notice  tells  how  to  participate  in 
GSA’s  view  of  a  regulation  and  who  to 
contact. 

Funding  and  Technical  Assistance 

No  funding  is  available  for  public 
participation  in  GSA’s  regulatory 
process.  In  some  cases,  GSA  employees 
may  be  able  to  give  technical  assistance 
to  the  public  concerning  a  proposed 
regulation. 

Public  Participation  Documents 

“Consumer  Resource  Handbook.’’  The 
Handbook  provides  a  directory  of 
Federal  agencies  and  includes  a  list  of 
private  consumer  organizations  involved 
in  citizen  participation  and 
representation. 

Federal  Register,  December  10, 1979 
(Volume  II).  This  Federal  Register 
volume  contains  the  proposed  consumer 
programs  of  30  Federal  agencies.  Each 
draft  program  contains  that  agency’s 
plan  to  provide  for  public  involvement 
in  development  of  its  rules.  The 
Handbook  and  the  Federal  Register 
volume  are  available  free  from  GSA 
Consumer  Information  Center,  Boulder, 
CO  81009.  Please  mark  “Free”  on  the 
envelope  to  speed  your  order. 

GSA’s  Federal  Information  Centers 
provide  a  toll-free  telephone  point  of 
contact  in  more  than  85  cities  for 
information  and  referral  to  all  Federal 
government  activities,  including  public 
participation  opportunities.  Federal 
Information  Centers  are  listed  under 
“U.S.  Government”  in  the  telephone 
directory  white  pages. 

Information  Contact 

For  general  information  about 
regulations  being  developed  call  or 
write: 

Anthony  Artigliere 
Directives  Management  Branch 
General  Services  Administration 
18th  &  F  Streets  N.W. 

Washington,  D.C.  20405 
(202)  566-0666 
For  information  on  public 
participation  in  general: 

David  F.  Peterson 
Director  of  Consumer  Affairs 
General  Services  Administration 
18th  &  F  Streets  N.W.,  Room  G-142 
Washington,  D.C.  20405 
(202)  566-1794 


Nonprofit  consumer  organizations  can 
enter  their  names  on  a  special  mailing 
list  by  contacting: 

Teresa  Nasif 

Consumer  Information  Center 
General  Services  Administration 
18th  &  F  Streets  N.W.,  Room  G-142 
Washington,  D.C.  20405 
(202)  566-1794 

GSA  Hotline  for  reporting  fraud  or 
violations: 

(800)  424-5210 

(202)  566-1780— Washington,  D.C. 
metro  area  only. 

Or  write: 

GSA  Hotline 
P.O.  Box  28341 
Washington,  D.C.  20005 
Dial-A-Reg:  Call  the  following 
numbers  in  the  city  nearest  you  for 
information  on  selected  documents 
scheduled  for  publication  in  the  next 
day’s  Federal  Register. 

(202)  523-5022— Washington.  D.C. 

(312)  663-0884— Chicago,  IL 
(213)  688-6694— Los  Angeles.  CA 

National  Credit  Union  Administration 
(NCUA) 

Units  That  Issue  Regulations 

All  regulations  are  issued  by  the 
NCUA  Board. 

Functions 

NCUA  is  responsible  for  chartering, 
regulating,  and  supervising  Federal 
Credit  Unions.  The  agency  is  also 
responsible  for  administering  the 
National  Credit  Union  Share  Insurance 
Fund,  which  insures  the  share  (savings) 
accounts  of  the  members  of  all  federally 
chartered  credit  unions  and  select  State- 
chartered  credit  unions.  The  NCUA 
board  also  serves  as  the  board  of 
directors  of  the  National  Credit  Union 
Administration  Central  Liquidity 
Facility,  which  is  a  mixed  ownership 
government  corporation  created  to 
provide  funds  to  meet  the  liquidity 
needs  of  credit  unions. 

Public  Participation  Summary 

NCUA  relies  upon  published  requests 
for  written  comments  on  proposed  rules. 
Advance  copies  of  proposed  rules  are 
regularly  sent  to  those  persons  and 
associations  that  have  expressed  an 
interest  in  being  placed  on  NCUA’s 
regulatory  mailing  list.  Send  requests  to 
the  Office  of  Administration,  at  the 
same  address  as  the  Agency  Contact. 

Funding  and  Technical  Assistance 

No  funding  or  technical  assistance  is 
available  at  this  time. 

Public  Participation  Documents 

NCUA  final  report  “In  Response  to 
Executive  Order  12044:  Improving 
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Government  Regulations”  44  FR  17954, 
March  23,  1979. 

Information  Contact 

Robert  S.  Monheit,  Senior  Attorney 
and  Regulatory  Development 
Coordinator 

Office  of  General  Counsel 
National  Credit  Union  Administration 
1776  G  Street,  N.W. 

Washington,  D.C.  20456 
(202) 357-1030 

Small  Business  Administration  (SBA) 

Units  That  Issue  Regulations 

All  regulations  are  issued  under  the 
signature  of  the  agency  Administrator. 

Functions 

The  agency  provides  the  small 
business  community  with  financial 
assistance,  management  training  and 
counseling,  and  help  in  getting  a  fair 
share  of  government  contracts  through 
over  100  offices  in  all  parts  of  the  nation. 
SBA  also  serves  as  small  business’  chief 
advocate  in  the  Federal  government, 
and  administers  the  government’s  home, 
personal  property,  and  business 
Disaster  Loan  Recovery  Program. 

Public  Participation  Summary 

SBA  does  not  favor  the 
Administrative  Procedure  Act’s 
exemption  of  regulations  concerning 
grants,  loans,  and  other  forms  of 
financial  assistance  from  normal  public 
participation  procedures:  notices  on 
these  matters  also  go  out  to  the  general 
public  for  comments.  Therefore,  the 
Agency  has  developed  13  CFR  101.9, 
which  specifies  that  public  participation 
will  be  encouraged  in  all  SBA 
rulemaking  to  the  maximum  extent 
possible.  In  this  regard,  the  Agency 
makes  use  of  regional  hearings  on  its 
regulatory  proposals  and  solicits  advice 
on  a  regular  basis  from  advisory 
committees.  Otherwise,  the  Agency’s 
procedures  are  in  keeping  with  the 
Administrative  Procedure  Act  and  the 
spirit  of  E.0. 12044. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 

SBA’s  regulations  dealing  with  public 
participation  in  rulemaking  can  be  found 
at  13  CFR  101.9.  Copies  may  be  obtained 
by  calling  or  writing  the  Information 
Contact  listed  below. 

Information  Contact 

For  general  information  on  the 
preparation  of  regulations  and  policy, 
the  promulgation  of  rules,  or  public 
participation  procedures  contact: 

George  M.  Grant,  Jr.,  Associate 


General  Counsel  for  Legislation 

Small  Business  Administration 

1441  L  Street,  N.W.,  Room  700 

Washington,  D.C.  20416 

(202)  653-6662 

United  States  International  Trade 
Commission  (USITC) 

Units  That  Issue  Regulations 

The  Office  of  the  General  Counsel  at 
the  Commission  is  responsible  for 
recommending  the  adoption  of 
regulations  by  the  Commission, 
recommending  rulemaking  proceedings, 
and  preparing  notices  for  rulemaking 
proceedings. 

Functions 

The  Commission  is  an  independent 
agency  created  to  provide  the  Congress 
and  the  Executive  Branch  with  expert 
advice  on  matters  related  to  U.S.  foreign 
trade.  In  addition  to  the  general 
advisory  responsibilities,  the 
Commission  conducts  many 
investigations  related  to  the  impact  of 
imported  products  on  the  domestic 
markets  of  U.S.  producers. 

Public  Participation  Summary 

The  Office  of  the  Secretary  at  the 
Commission  is  responsible  for  assisting 
interested  persons  with  participation  in 
Commission  investigations,  facilitating 
access  to  information  gathered  by  the 
Commission,  and  providing  general 
information  concerning  the  agency. 

Much  of  the  information  developed  by 
the  Commission  concerns  the  domestic 
markets  for  products.  Accordingly,  . 
consumers,  producers,  and  importers  of 
the  products  subject  to  investigation 
often  have  an  interest  in  Commission 
proceedings  and  publications. 

Funding  and  Technical  Assistance 

Although  no  compensation  is  made 
available  to  the  public  for  paraticipation 
in  a  Commission  proceeding,  assistance 
is  available.  Inquiries  concerning 
assistance  should  be  directed  to  the 
Office  of  the  Secretary. 

Public  Participation  Documents 

"Summary  of  Statutory  Provisions 
Related  to  Import  Relief’  (Publication 
No.  1057,  April  1980)  summarizes  the 
Statutory  provisions  for  agency 
investigations  of  the  impact  of  imports 
in  dotnestic  product  markets  and  is 
available  from  the  Office  of  the 
Secretary. 

A  brochure  that  generally  describes 
the  agency  is  also  available  from  the 
Office  of  the  Secretary. 

Information  Contact 

Hal  Sundstrom 


Assistant  Secretary  and  Public 
Information  Officer 
Office  of  the  Secretary 
U.S.  International  Trade  Commission 
701  E  Street,  NW. 

Washington,  D.C.  20536 
(202)  523-0161 

This  agency  has  a  general  public 
mailing  list.  Address  requests  to  be 
added  to  the  mailing  list  to  the  Office  of 
the  Secretary. 

Veterans  Administration  (VA) 

Units  That  Issue  Regulations 

Department  of  Medicine  and  Surgery 
Department  of  Veterans  Benefits 
Department  of  Memorial  Affairs 
Other  units  can  on  occasion  issue 
internal  regulations:  that  is,  for 
adherence  by  the  agency  only. 

Functions 

The  VA  provides  services  to  veterans 
and  their  dependents  through  a  variety 
of  programs  including  compensation, 
pension,  education,  vocational 
rehabilitation,  insurance,  home  loans, 
burial,  and  health  care  and 
hospitalization. 

Public  Participation  Summary 

The  VA  works  closely  with 
community  organizations  and 
knowledgeable  individuals  involved  in 
veterans’  interests  in  reviewing  its 
regulations  and  procedures  to  determine 
program  responsiveness  to  public  need. 
VA  medical  centers  and  regional  offices 
provide  many  services  and  disseminate 
information  at  the  local  level,  where 
public  involvement  is  particularly 
visible. 

Also,  the  VA  sends  copies  of 
proposed  regulations  to  the  U.S.  House 
and  Senate  Veterans  Affairs 
Committees,  to  veterans’  organizations, 
and  other  interested  parties.  The  VA 
encourages  the  public  to  submit  written 
comments  on  the  agency’s  regulatory 
activities.  These  are  no  formal 
requirements  for  submitting  these 
comments,  and  the  comment  period  on 
all  rulemaking  proceedings  is  either  30, 
60,  or  90  days,  depending  on  the 
significance  of  the  regulation. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 
None. 

Information  Contact 
Nancy  C.  McCoy 

Assistant  Director  for  Administrative 
Issues 

Office  of  Management  Services  (61) 
810  Vermont  Avenue,  N.W. 
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Washington,  D.C.  20420 
(202)  389-3770  or  2073 

Civil  Aeronautics  Board  (CAB) 

Units  That  Issue  Regulations: 

None.  CAB  regulations  are  issued  by 
the  CAB  itself, 

Functions 

The  CAB  is  responsible  for  economic 
regulation  of  air  transportation  and  for 
overseeing  the  transition  to  a 
deregulated  air  transportation  system. 

Public  Participation  Summary 

Private  and  public  interest  groups  that 
petition  CAB  for  rulemaking  must  file  an 
original  and  19  copies  of  the  petition 
with  CAB’S  Docket  Section. 

Respondents  to  the  petition  should  also 
file  an  original  and  19  copies. 

Individuals  may  file  their  comments  as 
consumers  without  filing  multiple 
copies. 

Public  files  on  agency  proceedings 
may  be  examined  at  CAB  in  Room  711, 
1825  Connecticut  Avenue,  N.W., 
Washington,  D.C.,  during  normal 
business  hours  Monday-Friday. 

Funding  and  Technical  Assistance 

The  CAB’s  public  participation 
funding  program  was  terminated  by  P.L. 
96-131,  93  Stat.  1023,  November  30, 1979. 
(See  45  FR  36035,  April  17, 1980.) 

Public  Participation  Documents 

In  May  and  November,  the  CAB 
publishes  an  agenda  of  significant 
regulations  under  development  or 
review.  The  first  agenda  appeared  at  44 
FR  65104,  November  9, 1979. 

Information  Contact: 

For  information  on  public 
participation: 

Mark  Schwimmer,  Assistant  Chief 
Rules  and  Legislation  Division 
Office  of  the  General  Counsel 
Civil  Aeronautics  Board 
1825  Connecticut  Avenue,  N.W. 
Washington,  D.C.  20428 
(202)  673-5442 
For  consumer  complaints: 

Consumer  Assistance  Section 
Bureau  of  Consumer  Protection 
Civil  Aeronautics  Board 
1825  Connecticut  Avenue,  N.W. 
Washington,  D.C.  20428 
(202)  673-6047 

Commodity  Futures  Trading 
Commission  (CFTC) 

Units  That  Issue  Regulations 

CFTC  regulations  are  issued  by  the 
CFTC  itself. 


Functions 

The  CFTC  is  an  independent 
regulatory  agency  that  exercises 
rulemaking  and  enforcement  powers 
over  trading  on  10  commodity 
exchanges  offering  futures  contracts  in  a 
wide  variety  of  commodities.  The 
Commission’s  regulatory  and 
enforcement  programs  are  designed  to 
prevent  deliberate  market  distortions  • 
and  manipulations,  to  ensure  fair  trade 
processes,  to  protect  the  financial 
integrity  of  the  marketplace  and  the 
brokerage  community,  and  to  assure  the 
rights  of  customers,  while  providing  an 
additional  forum  for  release  of  their 
legitimate  grievances. 

Public  Participation  Summary 

The  CFTC  also  administers  a 
reparations  procedure  under  which  it 
can  order  a  firm  or  person  to  pay 
damages  to  someone  who  proves 
damage  by  that  person  or  firm  caused 
by  a  violation  of  the  Commodity 
Exchange  Act,  as  amended,  or  of  CFTC 
regulations.  This  procedure  provides  an 
alternative  to  arbitration  or  litigation  for 
members  of  the  public  who  believe  they 
have  been  damaged  by  persons  or 
companies  registered  with  or  required  to 
be  registered  with  the  CFTC,  including 
floor  brokers,  futures  commission 
merchants,  commodity  trading  advisors, 
commodity  pool  operators,  and 
associated  persons. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 

CFTC  101:  Reparations 
CFTC  102:  Economic  Purposes  of 
Futures  Trading 

CFTC  103:  Farmers,  Futures  and  Grain 
Prices 

Information  Contact 

For  information  concerning  public 
participation  or  being  included  on  the 
agency’s  public  information  mailing  list, 
call  or  write: 

Randell  Moore,  Director 
Office  of  Public  Information 
Commodity  Futures  Trading 
Commission 
2033  K  Street.  N.W. 

Washington,  D.C.  20581 
(202)  254-8630 

For  publications  requests  contact: 
Irwin  B.  Johnson 

Division  of  Economics  and  Education 
Commodity  Futures  Trading 
Commission 
2033  K  Street,  N.W. 

Washington,  D.C.  20581 
(202)  254-5273 

CFTC’s  Consumer  Hotline  provides 
information  concerning  firms  or  persons 


dealing  in  commodity  futures  or  similar 
instruments,  such  as  options  and 
leverage.  The  toll-free  phone  numbers 
are: 

(800) 424-9838 

Alaska,  Hawaii:  (800)  424-9707 

Metro  Washington,  D.C.  area:  (202) 

254-7837 

Consumer  Product  Safety  Commission 
(CPSC) 

Units  That  Issue  Regulations 

The  Commission  votes  on  and  issues 
all  regulations  from  the  Agency. 

Functions 

CPSC  issues  and  enforces  mandatory 
product  safety  standards,  helps  industry 
develop  voluntary  safety-  standards,  and 
bans  unsafe  products  when  safety 
standards  are  not  feasible.  It  also 
monitors  recalls  of  defective  products, 
informs  and  educates  consumers  about 
product  hazards,  conducts  research  and 
develops  test  methods,  collects  and 
publishes  injury  and  hazard  data,  and 
promotes  uniform  product  regulations  of 
governmental  units. 

Public  Participation  Summary 

CPSC  established  an  Office  of  Public 
Participation  (OPP)  in  January  1977, 
primarily  to  administer  a  funding 
program  for  public  participants  in 
agency  proceedings. 

The  CPSC  “Public  Calendar,’’ 
published  weekly,  provides  information 
on  meetings,  hearings.  Commission 
agendas,  and  proposed  and  final  rules 
and  regulations.  It  can  be  used  to  find 
out  when  the  Commission  is  soliciting 
funding  applications  for  participation  in 
a  proceeding.  Federal  Register  Notices 
or  proceedings  would  also  provide  this 
information. 

Funding  and  Technical  Assistance 

CPSC  provides  reimbursement  to 
selected  participants  in  agency 
proceedings  where  public  comments  are 
invited  on  matters  involving  the 
Consumer  Product  Safety  Act,  the 
Federal  Hazardous  Substances  Act,  the 
Flammable  Fabrics  Act,  and  the  Poison 
Prevention  Packaging  Act.  CPSC 
generally  selects  the  proceedings  in 
which  there  is  opportunity  for  financial 
compensation  of  public  participants. 

Public  Participation  Documents 

Information  on  the  Commission’s 
funding  program  and  the  Public 
Calendar  are  available  from  the  Office 
of  Public  Participation  or  the  Office  of 
the  Secretary. 

Information  Contact 

Office  of  Public  Participation 
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Consumer  Product  Safety  Commission 
1111  Eighteenth  Street,  N.W. 
Washington.  D.C.  20207 
(202)  254-6241 
or 

Office  of  the  Secretary 
Same  address  as  above 
(202)  634-7700 

For  general  information  about  the 
Commission’s  activities  call  toll-free: 

(800)  638-8326;  Maryland  residents  only 
call:  (800)  492-8363:  Alaska,  Hawaii, 
Virgin  Islands  and  Puerto  Rico:  (800) 
638-8333. 

A  teletype  for  the  deaf  is  available 
from  8:30  a.m.  to  5:00  p.m.,  Monday- 
Friday  for  those  who  call  these  numbers. 

Federal  Communications  Commission 
(FCC) 

Units  That  Issue  Regulations 

The  FCC’s  seven-member  Commission 
issues  and  approves  all  agency 
regulations. 

Functions 

The  FCC  regulates  both  interstate  and 
U.S.  foreign  radio,  television,  wire, 
cable,  and  satellite  communications. 

Public  Participation  Summary 

The  FCC  publishes  a  “Sunshine 
Agenda”  prior  to  each  open  FCC 
meeting  that  provides  brief  summaries 
of  each  item  scheduled  for  discussion. 

Th6  FCC’s  Consumer  Assistance 
Office  (CAO)  conducts  public 
participation  workshops  in  various 
locations  across  the  country.  These 
sessions  teach  members  of  the  public 
how  to  participate  in  FCC  rulemaking 
proceedings. 

CAO  also  publishes  Feedback,  a  plain 
English,  consumer-oriented  summary  of 
major  FCC  proposals,  and  Actions  Alert, 
a  weekly  bulletin  reminding  consumers 
of  major  pending  actions  at  the  FCC. 

Funding  and  Technical  Assistance 

The  FCC  is  considering  the  creation  of 
a  program  to  fund  public  participation. 
At  this  time,  the  FCC  does  not  have  such 
a  program. 

Public  Participation  Documents 

You  can  obtain  the  following 
documents  on  public  participation  as 
well  as  other  publications  about  the 
agency  from  the  FCC’s  Consumer 
Assistance  Office  free  of  charge. 

“A  Guide  to  Open  Meetings” 

“The  Public  and  Broadcasting;  A 
Procedure  Manual” 

“How  FCC  Rules  are  Made” 

“FCC  Information  Seekers  Guide” 
“FCC  Feedback” 

“FCC  Actions  Alert” 


Information  Contact 

Erika  Ziebarth  Jones,  Acting  Chief 
Consumer  Assistance  Office 
Federal  Communications  Commission 
1919  M  Street.  N.W„  Room  258 
Washington,  D.C.  20554 
(202)  632-7000 

Call  the  Consumer  Assistance  Office 
for  information  on  receiving  its  mailing 
lists  for  Feedback  and  Actions  Alert. 

The  CAO  operates  a  special  phone  for 
the  hearing  impaired  8:00  A.M.  to  5:30 
P.M.,  Monday-Friday:  (202)  632-6669 
For  a  recorded  list  of  FCC  press 
releases  telephone  (202)  632-0002  (the 
recording  is  changed  twice  daily). 

Federal  Deposit  insurance  Corporation 
(FDIC) 

Units  That  Issue  Regulations 

FDIC’s  Board  of  Directors  issues 
regulations  for  the  agency. 

Functions 

FDIC  administers  a  Federal  insurance 
program  for  the  deposits  in  banks 
belonging  to  the  Federal  Reserve  System 
and  in  State  banks  and  U.S.  branches  of 
foreign  banks  that  apply  and  qualify  for 
FDIC  insurance.  FDIC  also  regulates,  at 
the  Federal  level,  FDIC-insured  State- 
chartered  banks  that  are  not  members  of 
the  Federal  Reserve  System  and  State- 
licensed  branches  of  foreign  banks. 

Public  Participation  Summary 

Under  Section  553  of  the 
Administrative  Procedure  Act,  FDIC  is 
required  to  provide  general  notice  of, 
and  permit  public  participation  in,  its 
rulemaking  activities,  except  for 
interpretative  rules;  or  rules  on  FDIC 
organization,  practice,  or  procedure;  or 
when  the  notice  and  public  participation 
are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  Public 
participation  generally  occurs  through 
the  submission  of  written  data,  views,  or 
arguments.  However,  the  FDIC  Board  of  ' 
Directors  may  on  occasion  authorize 
interested  persons  to  present  their  views 
orally.  Under  FDIC  rulemaking 
procedures,  the  public  comment  period 
for  all  published  proposed  rules  is  at 
least  60  days,  unless  for  good  cause, 
such  as  unnecessary  delay  or  harm  to 
the  public  interest,  the  FDIC  Board  of 
Directors  determines  that  a  shorter 
period  is  necessary.  When  FDIC  does 
not  provide  public  notice  of,  and  the 
opportunity  for  public  participation  in, 
its  rulemaking  activities  or  when  the 
agency  does  not  provide  a  public 
comment  period  of  at  least  60  days,  the 
FDIC  Board  of  Directors  will  publish  its 
reasons  for  not  doing  so  in  the  Federal 
Register  notice  for  the  regulation. 


Funding  and  Technical  Assistance  - 

Consideration  is  given  on  a  case-by¬ 
case  basis.  Requests  should  be  directed 
to  the  Executive  Secretary  listed  below 
under  “Information  Contact.” 

Public  Participation  Documents 

.  An  FDIC  Policy  Statement, 
“Development  and  Review  of  FDIC 
Rules  and  Regulations,”  outlines 
procedures  used  by  FDIC  during  the 
development  and  review  of  its 
regulations.  Copies  can  be  obtained 
from  the  Information  Office  listed 
below. 

Information  Contact 

For  information  on  public 
participation  and  on  funding: 

Hoyle  L.  Robinson,  Executive 
Secretary 

Office  of  the  Executive  Secretary 
Federal  Deposit  Insurance 
Corporation 
550  17th  Street,  N.W. 

Washington,  D.C.  20429 

(202)  389-4425 

For  publications  requests; 

Information  Office 
Federal  Deposit  Insurance 
Corporation 
550  17th  Street.  N.W. 

Washington,  D.C.  20429 
(202)  389-4221 

Federal  Election  Commission  (FEC) 

Units  That  Issue  Regulations 

All  regulations  issued  by  the  Federal 
Election  Commission  are  approved  by 
affirmative  vote  of  at  least  four 
Commissioners.  The  Office  of  General 
Counsel  (OGC)  drafts  regulations  for 
Commission  approval.  The  other 
functional  divisions  of  the  Commission 
such  as  Audit,  Reports  Analysis  and 
Public  Disclosure,  may  make 
recommendations  on  new  regulations  to 
OGC.  No  office  of  the  Commission  has 
authority  to  issue  regulations  without 
such  approval. 

Regulations  promulgated  under  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended  (2  U.S.C.  §  431,  et.  seq.),  and 
chapters  95  and  96  of  the  Internal 
Revenue  Code  of  1954  (Title  26,  United 
States  Code)  must  be  transmitted  to 
Congress  prior  to  final  prescription.  If 
neither  House  of  Congress  disapproves 
the  proposed  regulation  within  30 
legislative  days  after  transmittal,  it  may 
be  precribed  by  the  Commission.  (See,  2 
U.S.C.  §  438(a)(8),  26  U.S.C.  §§  9009(c), 
9039(c).) 

Functions 

The  Federal  Election  Commission 
administers,  formulates  policy,  and 
seeks  to  obtain  compliance  with  respect 
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to  the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  and  chapters  95  and 
96  of  the  Internal  Revenue  Code  of  1954. 
Its  functions  include  administering  the 
Federal  campaign  finance  disclosure 
requirements,  contribution  and 
expenditure  limitations  prohibitions  on 
certain  contributions  to  Federal 
Candidates,  and  public  financing  of 
Presidential  nominating  conventions 
and  elections. 

Public  Participation  Summary 

The  Federal  Election  Commission  has 
no  statutory  authority  for  special  public 
participation  programs.  Regulations  are 
issued  under  the  Administrative 
Procedure  Act  and  public  comments  are 
invited  pursuant  to  ANPRMs  and 
NPRMs  published  in  the  Federal 
Register.  Information  on  pending 
regulatory  activities  is  also  published  in 
the  Commission's  monthly  newsletter, 
the  FEC  Record. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 

Information  on  pending  regulatory 
activities,  as  well  as  pending  advisory 
opinions,  recent  enforcement  actions 
and  litigation,  is  published  in  the 
Commission’s  monthly  newsletter,  the 
FEC  Record.  The  Record  is  distributed 
free  of  charge  by  the  Commission’s 
Public  Information  Office  (see 
Information  Contact  below). 

Information  Contact 

Dr.  Gary  Greenhalgh,  Assistant  Staff 
Director  for  Public  Information 
Federal  Election  Commission 
1325  K  Street.  N.W, 

Washington,  D.C.  20463 
(202)  523-4068 

Outside  the  Washington,  D.C.  metro 
area  phone  (800)  424-9530 

Federal  Energy  Regulatory 
Commission  (FERC) 

Units  That  Issue  Regulations 

There  are  no  administrative  units 
within  the  Federal  Energy  Regulatory 
Commission  that  have  the  authority  to 
issue  regulations.  The  full  Commission 
votes  on  and  issues  all  FERC 
regulations. 

Functions 

FERC  is  an  independent  five-member 
Commission  within  the  Department  of 
Energy  (DOE).  As  the  successor  to  the 
former  Federal  Power  Commission, 
FERC  sets  rates  and  charges  for 
transporting  and  selling  natural  gas,  for 
transmitting  and  selling  electricity,  and 
for  licensing  hydroelectric  power 


projects.  FERC  also  decides  whether  to 
exercise  independent  jurisdiction  in 
many  DOE  regulatory  policies. 

Public  Participation  Summary 

FERC  often  holds  public  hearings  and 
informal  public  conferences  in 
Washington,  D.C.,  and  other  regions  of 
the  country  on  major  rulemaking 
proposals.  These  hearings  and 
conferences  generally  are  presided  over 
by  a  member  of  the  Commission  and  are 
announced  in  the  Federal  Register. 

Also,  after  a  proposed  rule  appears  in 
the  Federal  Register  the  public  has  45 
days  in  which  to  submit  written 
comments  on  the  proposal.  The 
Commission  requires  14  copies  of 
written  comments,  but  in  special 
circumstances  the  Commission  may 
waive  that  requirement. 

Funding  and  Technical  Assistance 

In  spite  of  the  Commission’s  efforts  to 
obtain  compensation  for  public 
participation,  the  Congress  wrote  an 
absolute  restriction  on  public 
participation  funding  into  the  FERC’s  FY 
1980  appropriation  bill. 

Public  Participation  Documents 

While  the  Commission  does  not  have 
any  publications  specifically  on  public 
participation,  it  does  maintain  several 
mailing  lists  designed  to  disseminate 
widely  free  information  on  its  activities 
and  ongoing  proceedings.  These  mailing 
services  are  as  follows: 

•  Department  of  Energy  Weekly 
Announcements — a  weekly  compilation 
of  all  news  releases  issued  by  FERC  and 
DOE. 

•  RU  Mailing  List — all  FERC  orders  in 
rulemaking  dockets. 

•  NGPA  Mailing  List — Natural  Gas 
Policy  Act  releases,  notices, 
rulemakings. 

•  Mailing  List  for  Consumer 
Organizations — Commission 
Announcement  notices,  etc.,  that  are  of 
interest  to  consumer  organizations. 

•  Incremental  Pricing  Mailing  List — 
Incremental  Pricing,  notices  and 
rulemakings. 

Lists  of  all  publications  and  special 
reports  issued  by  the  FERC  can  also  be 
obtained  from  the  Division  of  Public 
Information  within  the  Office  of 
Congressional  and  Public  Affairs.  The 
Division  of  Public  Information  plans  to 
issue  in  the  near  future  a  guide  to  public 
information  available  at  the  FERC. 

Information  Contact 

For  more  information  on  FERC’s 
public  participation  program  call  or 
write: 

Office  of  the  Secretary 


Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street  N.E.,  Room 
9310 

Washington,  D.C.  20426 
(202) 357-8400 

Office  of  Congressional  and  Public 
Affairs 

Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426 
(202)  357-8373 

For  further  information  on  public 
participation  funding  at  the  FERC: 
Kenneth  S.  Levine 

Director,  Office  of  Congressional  and 
Public  Affairs 
Federal  Energy  Regulatory 
Commission 

825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426 
(202)  357-8373 

The  FERC  Division  of  Public 
Information  within  the  Office  of 
Congressional  and  Public  Affairs  also 
maintains  a  daily  recorded  message 
listing  all  orders  and  notices  issued  by 
the  Commission.  The  message  is 
changed  at  10:00  a.m.  and  3:00  p.m.  each 
day:  call  (202)  357-8555. 

Federal  Home  Loan  Bank  Board 
(FHLBB) 

Units  That  Issue  Regulations 

Office  of  General  Counsel, 

Regulations  Division 

Functions 

The  Federal  Home  Loan  Bank  Board 
is  an  independent  regulatory  agency 
headed  by  a  three-member  board  of 
directors.  Members  are  appointed  by  the 
President,  with  the  advice  and  consent 
of  the  Senate,  for  four-year  terms.  The 
Chairman  is  designated  by  the  President 
and  is  the  chief  executive  officer  of  the 
Board. 

The  members  of  the  Board  comprise 
the  Board  of  Directors  of  the  Federal 
Home  Loan  Mortgage  Corporation, 
which  was  created  by  Title  III  of  the 
Emergency  Home  Finance  Act  of  1970  to 
develop  a  secondary  market  for 
mortgage  loans.  The  Board  also 
supervises  the  operations  of  the  Federal 
Home  Loan  Banks,  and  directs  the 
operations  of  the  Federal  Savings  and 
Loan  Insurance  Corporation  (FSLIC). 
The  FSLIC  insures  the  accounts  of  all 
federally  chartered  savings  and  loans, 
and  of  other  building  and  loan,  savings 
and  loan,  and  homestead  associations, 
and  cooperative  banks  that  are  eligible 
for  insurance  and  whose  applications 
have  been  approved  by  FSLIC.  Finally, 
the  Board  supervises  and  regulates  all 
savings  and  loans  and  other  similar 
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institutions  doing  business  in 
Washington,  D.C. 

Public  Participation  Summary 

After  notice  of  a  proposed  amendment 
or  rule  is  published  in  the  Federal 
Register,  interested  persons  may 
participate  in  the  regulatory  process  by 
sending  written  data,  views,  or 
arguments  to  the  Secretary  to  the  Board. 
Members  of  the  public  may  also  petition 
the  Board  to  issue,  amend,  or  repeal  any 
amendment  or  rule  by  sending  a  petition 
to  the  Secretary  to  the  Board. 

The  Board  generally  does  not  hold 
hearings  on  proposed  regulations  or 
amendments.  However,  if  hearings  are 
held,  they  are  open  to  the  public. 
Similarly,  the  public  may  attend  open 
Board  meetings.  Notice  of  these 
meetings  is  published  in  the  Federal 
Register  and  posted  in  the  lobby  of  the 
Board’s  headquarters  at  1700  G  Street, 
NW.,  Washington,  D.C. 

Funding  and  Technical  Assistance 
None 

Public  Participation  Documents 

Information  on  public  participation  in 
Board  meetings,  hearings,  and  other 
parts  of  the  regulatory  process, 
summarized  above  under  the  heading, 
“Public  Participation  summary,"  may  be 
found  in  12  CFR  §  §  505b  and  508. 

Further  information  on  procedures, 
forms,  and  other  aspects  of  the  Board’s 
operations  is  available  to  the  public  at 
the  Board’s  headquarters  and  at  the 
offices  of  the  Federal  Home  Loan  Banks. 

Information  Contact 

Warren  J.  Dunn 
Communications  Office 
Federal  Home  Loan  Bank  Board 
1700  G  Street,  NW. 

Washington,  D.C.  20552 
(202)  377-6677 

Interested  persons  may  write  or  phone 
the  above  office  to  be  placed  on  a 
general  public  information  mailing  list  to 
receive  press  and  statistical  releases. 
Other  information  published  by  the 
Board  and  available  to  the  public,  listed 
in  12  CFR  505.3,  includes  copies  of  the 
Board’s  Annual  Report,  the  Federal 
Home  Loan  Bank  Board  Journal,  as  well 
as  statutory  and  regulatory  material 
relating  to  the  Board’s  operations. 

Federal  Maritime  Commission  (FMC) 

Units  That  Issue  Regulations 

There  are  no  units  within  the  Federal 
Maritime  Commission  that  have 
authority  to  issue  regulations.  All 
regulations  are  issued  by  the 
Commission  as  a  whole. 


Functions 

FMC  is  an  independent  regulatory  ' 
agency  primarily  responsible  for 
administering  Federal  statutes 
concerned  with  the  regulation  of  ocean 
shipping  in  the  U.S.  foreign  commerce 
and  the  U.S.  domestic  offshore 
commerce. 

Public  Participation  Summary 

Shippers  and  receivers  of  cargo  in  the 
U.S.  ocean  commerce  are  the  FMC’s  real 
consumers.  Because  the  general  public  is 
not  usually  directly  concerned  with 
ocean  freight  rates  and  practices,  the 
Commission’s  public  participation 
activities  are  somewhat  limited.  While 
interested  parties  may  and  do 
participate  in  the  rulemaking 
proceedings,  comments  from  the  general 
public  are  rarely  received.  However,  in 
addition  to  requesting  written  comments 
from  the  shipping  public  on  proposed 
rules,  the  Commission,  at  times, 
conducts  informal  public  discussions  in 
various  cities  throughout  the  country  to 
solicit  comments  on  issues  to  be 
addressed  in  proposed  rules.  Comments 
obtained  through  such  public 
discussions  become  part  of  the 
rulemaking  record.  FMC  has  a  public 
reference  room  and  a. dockets  room  in 
Washington,  D.C.,  where  the  public  can 
review  files  on  agreements,  tariffs,  and 
legal  proceedings.  The  eight  Commission 
field  offices  also  have  public  reference 
areas.  Call  one  of  the  persons  listed 
under  “Information  Contact”  for  the 
field  office  nearest  you  if  it  is  not  listed 
in  your  telephone  directory. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 
None. 

Information  Contact 

Francis  C.  Hurney,  Secretary 
Federal  Maritime  Commission 
1100  L  Street,  N.W.,  Room  11101 
Washington,  D.C.  20573 
(202)  523-5725 
or 

Otto  J.  Kirse,  Assistant  Managing 
Director  for  Consumer  Affairs 
Federal  Maritime  Commission 
1100  L  Street,  N.W.,  Ropm  12411 
Washington,  D.C.  20573 
(202)  523-5800 

Federal  Mine  Safety  and  Health 
Review  Commission  (FMSHRC) 

Units  That  Issue  Regulations 

With  the  exception  of  certain 
administrative  matters,  the  agency  does 
not  engage  in  the  formal  promulgation  of 


regulations:  the  primary  function  of 
FMSHRC  is  to  adjudicate. 

Functions 

Congress  created  FMSHRC  as  an 
independent  agency  to  adjudicate 
disputes  under  the  Mine  Safety  and 
Health  Act  of  1977. 

Public  Participation  Summary 

Section  105(c)  of  the  Act  (30  U.S.C. 

§  815(c))  contains  a  Congressional 
mandate  for  legal  representation  by  the 
Federal  government  for  miners  and  their 
representatives  in  private  disputes 
brought  before  FMSHRC  against  mine 
operators  because  of  alleged 
discrimination  in  safety  and  health 
matters.  Congress  also  provided  that 
when  the  Solicitor  of  the  Department  of 
Labor  does  not  provide  legal 
representation,  a  miner  or 
representative  who  wins  the  dispute  can 
recoup  costs,  including  attorney  fees, 
from  the  mine  operator. 

Funding  and  Technical  Assistance 

The  provision  by  Congress  for  a  miner 
or  his  representative  to  receive  legal 
representation  by  the  Federal 
government  or  to  recoup  costs  can  be 
found  at  Title  30,  §  815(c)  of  the  United 
States  Code. 

There  is  no  additional  provision  or 
procedure  for  funding  of  public 
participation  at  this  time. 

Public  Participation  Documents 

The  Rules  of  Procedure  for  cases  tried 
before  FMSHRC  are  available  from 
FMSHRC  or  can  be  found  in  Title  29, 
Part  2700  of  the  Code  of  Federal 
Regulations. 

FMSHRC  also  is  considering  the 
publication  of  a  pamphlet  explaining 
how  the  Commission  operates. 

Information  Contact 

Executive  Director 
Federal  Mine  Safety  and  Health 
Review  Commission 
1730  K  Street,  N.W.,  Sixth  Floor 
Washington,  D.C.  20006 
(202)  653-5625 

Federal  Reserve  System  (FRS) 

Units  That  Issue  Regulations 

Board  of  Governors  of  the  Federal 
Reserve  System. 

Functions 

The  primary  responsibility  of  the 
Federal  Reserve  System  is  the  conduct 
of  monetary  policy  which  affects  the 
availability  of  money  and  credit.  It 
exercises  supervisory  and  regulatory 
authority  over  member  banks  and  all 
bank  holding  companies.  It  also  acts  as 
the  fiscal  agent  for  the  U.S.  Treasury 
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and  has  responsibility  for  implementing 
numerous  consumer  laws,  such  as  Truth 
in  Lending. 

Public  Participation  Summary  * 

Depending  upon  the  nature  of  the 
proposed  regulation  and  the  interests  of 
the  affected  sector,  the  Federal  Reserve 
Board  (FRB)  utilizes  a  variety  of 
outreach  procedures,  including 
publishing  an  ANPRM  that  may  suggest 
specific  issues  on  which  comments 
should  be  focused.  FRS  may  also  choose 
to  schedule  an  informal  public  hearing 
or  directly  solicit  views  from  interested 
persons  or  groups. 

The  Board’s  Regulations  B  and  Z, 
which  implement  the  Equal  Credit 
Opportunity  and  Truth  in  Lending  Acts, 
provide  for  special  public  participation 
in  matters  related  to  the  Acts.  If  the  FRB 
receives  a  request  for  public  comment 
on  an  official  staff  interpretation  of 
these  regulations  before  the  effective 
date  is  suspended,  the  FRB  will 
republish  the  proposed  staff 
interpretation  for  public  comment. 

Public  participation  is  also  invited 
through  the  Board’s  Consumer  Advisory 
Council.  The  Council  generally  meets  for 
a  day  and  one-half  four  times  a  year  and 
about  ten  new  members  each  year  are 
chosen  from  the  public.  The  Council’s 
agenda  is  published  preceding  each 
meeting.  Written  public  comments  on 
proposed  topics  and  public  attendance 
at  meetings  is  encouraged. 

Funding  and  Technical  Assistance 

None 

Public  Participation  Documents 

The  Federal  Reserve  has  prepared  a 
special  pamphlet  entitled  “Government 
in  the  Sunshine’’  that  provides  a  guide  to 
meetings  of  the  Board  of  Governors. 
More  formal  information  on  Rules  of 
Procedure,  12  CFR  262  and  Rules 
Regarding  Public  Observation  of 
Meetings,  12  CFR  261B  is  available 
through  the  Publications  Office  of  the 
Board. 

In  the  Consumer  area,  information  on 
the  Consumer  Advisory  Council  can  be 
found  in  Rules  of  Organization  and 
procedure  of  the  Consumer  Advisory 
Council,  12  CFR  267. 

Procedures  for  Issuing  Official  Staff 
Interpretations  of  Regulations  B  and  Z, 
12  CFR  202.1(d),  226.1(d)  is  available 
through  the  I^blications  Office. 

Information  Contact 

Joseph  R.  Coyne,  Assistant  to 
I  the  Board 
j  Federal  Reserve  Board 
I  Washington,  D.C.  20551 


To  include  your  name  on  the  agency’s 
general  public  information  mailing  list  or 
to  obtain  copies  of  the  public 
participation  documents  listed  above 
call  or  write: 

Publications 

Federal  Reserve  Board 

Washington,  D.C.  20551 

(202) 452-3244 

Federal  Trade  Commission  (FTC) 

Units  That  Issue  Regulations 

Bureau  of  Consumer  Protection 

Bureau  of  Competition 

Functions 

The  Commission’s  functions  are 
aimed  at  promoting  competition  and  fair 
and  honest  dealing  in  the  economy.  It 
seeks  to  remove  market  restrictions  that 
drive  up  prices  and  limit  the  supply  of 
goods  and  services.  It  also  seeks  to 
protect  consumers  by  ensuring  that 
commercial  information  available  to 
consumers  is  accurate  and  complete. 

Public  Participation  Summary 

Section  18(h)  of  the  FTC  Act 
authorizes  the  Commission  to  reimburse 
persons  who  participate  in  its 
rulemaking  proceedings  for  the  costs  of 
that  participation  if  they  could  not 
otherwise  afford  to  participate 
effectively,  and  if  their  participation  is 
necessary  in  the  proceeding.  The 
program  is  administered  in  the  Office  of 
the  General  Counsel  by  the  Special 
Assistant  for  Public  Participation,  with 
all  funding  determinations  made  by  the 
General  Counsel. 

To  date,  nearly  70  groups  and 
individuals  representing  citizens’  and 
small  business  interests  have  been 
reimbursed  for  their  costs  of 
participating  in  FTC  rulemaking 
proceedings.  The  program  is  intended  to 
improve  the  rulemaking  process  by 
ensuring  that  all  points  of  view  are 
heard  through  effective  presentations. 

An  important  part  of  the  public 
participation  in  the  rulemaking  program 
is  an  affirmative  outreach  effort.  This 
includes  two  special  features:  first, 
workshops  to  explain  the  rulemaking 
procedures  and  how  to  participate 
effectively;  second,  seminars  to  small 
business  and  consumer  interests  that 
are  likely  to  be  concerned  with 
particular  rulemakings  to  inform  them  of 
the  availability  of  public  participation 
funding. 

Funding  and  Technical  Assistance 

Interested  persons,  whether  they 
represent  a  consumer  or  a  small 
business  point  of  view,  can  be 
reimbursed  for  their  costs  of 
participation  in  rulemaking  proceedings 


if  they  meet  the  statutory  criteria.  The 
Special  Assistant  for  Public 
Participation,  listed  under  “Information 
Contact,”  provides  assistance  in  the 
preparation  of  reimbursement 
applications  and  answers  questions 
regarding  the  status  of  rulemaking 
proceedings.  The  Commission  is  unable 
to  provide  other  assistance  to 
participants. 

Public  Participation  Documents 

Staff  Guidelines:  “The  Public 
Participation  in  Rulemaking  Program: 
Rulemaking  Proceedings  and 
Reimbursement  for  Costs  of 
Participation.” 

These  Guidelines  are  intended  to 
assist  persons  unfamiliar  with  FTC 
activities  who  are  seeking 
reimbursement  for  their  costs  of 
participation  in  FTC  rulemakings. 
Information  is  provided  on  the  nature  of 
FTC  rulemaking  proceedings,  types  of 
public  participation  possible  at  each 
stage  of  these  proceedings,  and  the 
statutory  standards  for  reimbursement. 
The  Guidelines  also  explain  the 
financial  requirements  for 
reimbursement  recipients  and  include 
application  forms  with  step-by-step 
instructions. 

Information  Contact 

For  information  on  general  public 
participation  and  funding  please  call  or 
write: 

Bonnie  Naradzay,  Special  Assistant 
for  Public  Participation 

Office  of  the  General  Counsel 

Federal  Trade  Commission 

Washington,  D.C.  20580 

(202)  523-3796 

Interstate  Commerce  Commission 
(ICC) 

Units  That  Issue  Regulations 

All  regulations  are  issued  by  the 
Commission.  Staff  units  responsible  for 
preparing  regulations  for  the 
Commission’s  approval  are: 

Bureau  of  Accounts 
Bureau  of  Operations 
Bureau  of  Traffic 
Office  of  Policy  and  Analysis 
Office  of  Proceedings 

Functions 

The  ICC  was  created  in  1887.  It 
regulates  railroads,  trucking  companies, 
bus  lines,  freight  forwarders,  and  water 
carriers.  The  Commission  is  entrusted 
with  ensuring  the  “development, 
coordination  and  preservation  of  a 
transportation  system  that  meets  the 
transportation  needs  of  the  United 
States.”  In  regulating  the  modes  of 
transportation  subject  to  its  jurisdiction, 
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the  Commission  must  carry  out  a 
transportation  policy  which  has  as  its 
goals:  (1)  to  recognize  and  preserve  the 
inherent  advantage  of  each  mode  of 
transportation;  (2)  to  promote  safe, 
adequate,  economical  and  efficient 
transportation;  (3)  to  encourage  sound 
economic  conditions  in  transportation, 
including  sound  economic  conditions 
among  carriers;  (4)  to  encourage  the 
establishment  and  maintenance  of 
reasonable  rates  for  transportation  with¬ 
out  unreasonable  discrimination  or 
unfair  or  destructive  competitive 
practices;  (5)  to  cooperate  with  each 
State  and  the  officials  of  each  State  on 
transportation  matters;  and  (6)  to 
encourage  fair  wages  and  working 
conditions  in  the  transportation 
industry.  ^ 

Public  Participation  Summary 

The  Commission’s  Office  of  Special 
Counsel  assists  the  Commission  in 
determining  the  public  interest  in  its 
proceedings.  The  Special  Counsel 
contributes  to  the  public  interest  record 
in  Commission  proceedings  by 
intervening  as  a  party  and  by 
conducting  outreach  activities  to 
encourage  and  facilitate  direct  public 
participation.  Complaints  and 
suggestions  from  the  public  are  used  by 
the  Special  Counsel  to  formulate  a 
position  refled^ng  the  public  interest  in 
a  proceeding.  The  Commission 
sometimes  holds  informal  hearings  in 
cities  across  the  Nation  to  solicit  public 
comment  either  before  opening  a 
rulemaking  proceeding  or  before  taking 
final  action  in  a  rulemaking  proceeding. 
Staff  of  the  Special  Counsel  are 
available  to  assist  the  public  in 
participating  in  these  hearings. 

Staff  of  the  Small  Business  Assistance 
Office  are  also  available  to  help  small 
business  interests  present  their 
viewpoints  in  Commission  proceedings. 

Funding  and  Technical  Assistance 

No  funding  is  available,  but,  as 
discussed  above,  the  Office  of  Special 
Counsel  and  the  Small  Business 
Assistance  Office  offer  technical 
assistance  in  some  Commission 
proceedings. 

Public  Participation  Documents 

“Informal  Rulemaking  Procedures,” 
NPRM,  43  FR  27732,  June  26, 1978;  Notice 
of  Final  Rules,  44  FR  42558,  July  19, 1979. 

“Improving  Commission  Regulations," 
Notice  of  Proposed  Policy  Statement,  43 
FR  27729,  June  26, 1978;  NoUce  of  Final 
Policy  Statement,  44  FR  42563,  July  19, 
1979. 


Information  Contact 

For  information  on  public  interest 
issues  in  agency  proceedings  call  or 
write: 

Edward  J.  Schack,  Special  Counsel 
Office  of  Special  Counsel 
Interstate  Commerce  Commission 
12th  St.  and  Constitution  Ave.,  N.W. 
Washington,  D.C.  20423 
(202)  275-7411 
or 

Bernard  Gaillard,  Director 
Small  Business  Assistance  Office 
Interstate  Commerce  Commission 
12th  St.  and  Constitution  Ave.,  N.W. 
Washington,  D.C.  20423 
(202)  275-7597 

To  include  your  name  on  the  agency’s 
general  public  information  list  call  or 
write: 

Interstate  Commerce  Commission 

Office  of  Communications 

12th  St.  and  Constitution  Ave.,  N.W. 

Washington,  D.C.  20423 

(202)  275-7252 

The  Commission  operates  a  toll-free 
consumer  hotline:  (800)  424-9312. 
Consumers  may  use  the  hotline  if  they 
have  complaints  about  any  carrier 
subject  to  the  Commission's  jurisdiction. 
The  hotline  is  manned  from  8:30  to  5:00 
weekdays  and  is  answered  by  a 
recording  at  other  times.  Callers  can 
leave  their  name  and  number  on  the 
recording  device,  and  a  staff  member 
will  return  their  call. 

To  reach  the  Commission’s  Spanish¬ 
speaking  coordinator  call  (202)  275-7574. 

National  Labor  Relations  Board 
(NLRB) 

Units  That  Issue  Regulations 

The  Board  functions  in  a  quasi¬ 
judicial  manner  in  processing  unfair 
labor  practice  charges  and 
representation  cases.  Although  serving 
as  precedent  and,  in  this  sense,  as 
guidelines  to  the  labor-management 
community  as  a  whole,  the  Board’s 
decisions  and  orders,  strictly  speaking, 
are  applicable  only  to  the  parties 
involved.  Accordingly,  because  the 
NLRB  does  not  normally  use  rulemaking 
procedures  for  the  purpose  of  issuing 
rules  and  regulations,  the  NLRB  has  no 
regulatory  units. 

Functions 

The  NLRB  has  two  basic  functions. 
They  are  (1)  to  determine,  through  secret 
ballot  elections,  the  free  choice  of 
employees  whether  or  not  they  wish  to 
be  represented  by  a  union  for  collective 
bargaining  purposes;  and  (2)  to  prevent 
and  remedy  unfair  labor  practices  by 
either  employers  or  unions  which 
adversely  affect  employees’  rights  to 


self-organization  and  collective 
bargaining. 

Public  Participation  Summary 

Although  opportunities  for  public 
participation  in  NLRB  decisions  are 
normally  limited,  the  Board  has  taken 
certain  steps  that  it  hopes  will  facilitate, 
to  the  extent  possible,  participation  by 
the  public  in  agency  procedures: 

(1)  Public  Information  Program: 
Effective  July  27, 1979,  the  Board’s  33 
Regional  Offices  inaugurated  a  new 
public  information  program  designed  to 
enhance  the  public’s  understanding  of 
the  scope  and  function  of  the  National 
Labor  Relations  Act  and  the  NLRB’s  role 
in  administering  it.  The  new  program 
resulted  from  a  study  that  indicated  that 
improved  planning  and  scheduling  of 
information  officer  assignments, 
expanded  training  in  the  performance  of 
such  duties,  and  the  assignment  of  more 
experienced  Board  agents  to  this 
function  would  enable  members  of  the 
public  with  grievances  which  come 
under  Board  jurisdiction  to  receive  the 
agency’s  assistance  sooner  than  in  the 
past,  at  the  same  time  that  those  with 
grievances  not  covered  by  the  Act 
would  be  directed  to  the  appropriate 
government  agency  if  any,  for  resolution 
of  their  complaints.  The  agency  has 
launched  a  training  program  for 
information  officers  that,  coupled  with 
public  information  brochures  and  a 
change  in  the  case  assignment  process, 
will  give  priority  to  the  information 
officer  program. 

(2)  Decentralization  of  the 
Administrative  Law  Judges’  Division:  In 
an  attempt  to  expedite  the  processing  of 
unfair  labor  practice  charges,  the  Board 
has  recently  decentralized  the 
Administrative  Law  Judges’  Division 
(previously  headquartered  in 
Washington  and  San  Francisco)  by 
opening  additional  offices  in  New  York 
City  and  Atlanta,  Georgia, 

Funding  and  Technical  Assistance 

The  NLRB  does  not  offer  funding  or 
technical  assistance. 

Public  Participation  Documents 

“A  Guide  to  Basic  Law  and 
Procedures  Under  the  National  Labor 
Relations  Act”.  As  a  result  of  experience 
indicating  that  there  is  still  a  lack  of 
basic  information  about  the  National  • 
Labor  Relations  Act,  the  NLRB  has 
sought  to  meet  this  demand  by  setting 
forth  in  this  pamphlet  the  basic  law 
under  the  Act  in  a  nontechnical  way,  so 
that  those  who  may  be  affected  by  it, 
including  the  general  public,  can  better 
understand  what  their  rights  and 
obligations  are. 


Federal  Register  /  Vol.  45.  No.  106  /  Friday.  May  30,  1980  /  U.S.  Regulatory  Council 


37153 


This  guide  is  available  through  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  D.C.  20402,  at  a  charge  of 

$2.20. 

Information  Contact 

Thomas  W.  Miller,  Jr.,  Director 

Division  of  Information 

National  Labor  Relations  Board 

1717  Pennsylvania  Avenue,  N.W., 
Room  710 

Washington,  D.C.  20570 

(202)  632-4950 

The  Division  of  Information  also 
maintains  several  mailing  lists  that 
include  the  following:  1.  Weekly 
Summary  of  NLRB  Cases;  2.  Monthly 
Election  Reports:  3.  New  Releases. 

Write  the  above  “Information  Contact” 
if  you  wish  to  be  placed  on  any  of  these 
lists. 

Nuclear  Regulatory  Commission  (NRC) 
Units  That  Issue  Regulations 

Except  as  delegated  to  the  Executive 
Director  for  Operations,  the  authority  to 
issue  regulations  rests  with  the 
Commission. 

Under  10  CFR  1.40(d)  the  Executive 
Director  for  Operations  has  been 
delegated  authority  to  issue 
amendments  to  the  Commission’s 
regulations  which  are  corrective,  minor, 
or  nonpolicy  in  nature,  and  do  not 
substantially  modify  existing 
regulations.  The  Executive  Director  for 
Operations  also  may  issue  amendments 
to  regulations  in  final  form,  if  no 
significant  adverse  comments  or 
questions  have  been  received  on  the 
proposed  rule  change. 

Under  10  CFR  1.40(o),  the  Executive 
Director  has  been  delegated  authority  to 
deny  petitions  for  rulemaking  of  a  minor 
or  nonpolicy  nature,  where  the  grounds 
for  denial  do  not  substantially  modify 
an  existing  precedent. 

Under  10  CFR  2.802(f),  the  Executive 
Director  for  Operations  also  has  been 
delegated  authority  to  return  to  a 
petitioner  any  proposed  petition  which 
is  incomplete  and  does  not  meet  the 
requirements  of  10  CFR  2.802(c)  dealing 
with  the  specificity  of  petitions  for 
rulemaking. 

Functions 

The  NRC  was  established  by  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  P.L.  93-438,  88  Stat.  1233  (42 
U.S.C.  §  §  5801  et  seq.).  This  Act 
abolished  the  Atomic  Energy 
Commission  and,  by  §  201,  transferred 
to  the  Nuclear  Regulatory  Commission 
all  the  licensing  and  related  regulatory 
functions  assigned  to  the  Atomic  Energy 
Commission  by  the  Atomic  Energy  Act 


of  1954,  as  amended,  P.L.  83-703,  68  Stat. 
919  (42  U.S.C.  §§  2011  et  seq.). 

The  NRC  regulates  civilian  nuclear 
activities  to  protect  the  public  health 
and  safety,  national  security,  and  the 
quality  of  the  environment,  as  well  as  to 
ensure  that  the  public  and  private 
sectors  obey  the  antitrust  laws. 

Public  Participation  Summary 

NRC  has  taken  steps  to  enhance  both 
the  accessibility  and.  quality  of  public 
participation  in  its  rulemaking  activities. 
These  steps  include: 

•  Making  available  to  the  public,  at 
the  start  of  each  Commission  meeting, 
any  staff  papers  discussed  in  open 
meetings,  and  placing  copies  of  such 
papers  in  the  F^blic  Document  Room; 

•  Publishing  agenda  of  petitions  for 
rulemaking  and  proposed  rules  and 
noticing  the  availability  of  the  agenda  in 
the  Federal  Register, 

•  Publishing  quarterly  a  status 
summary  report  called  the  “Green  Book" 
that  lists,  among  other  things, 
regulations  under  development  by  the 
Office  of  Standards  Development: 

•  Publishing  ANPRMs  on  major 
actions; 

•  Making  available  to  the  public,  at 
the  time  the  Commission  considers  a 
final  rule,  an  analysis  of  comments  on 
the  proposed  rule  and  a  discussion  of 
their  resolution: 

•  Preparing  and  making  available  to 
the  public  a  cost/benefit  analysis  or 
environmental  impact  statement  on 
major  rules;  and 

•  Holding  public  hearings  or  meetings 
on  rulemaking  actions  of  particular 
interest  and  importance. 

Funding  and  Technical  Assistance 

In  NRC’s  budget  request  to  Congress 
for  FT  1981,  NRC  has  included  funds  for 
public  participation  in  its  rulemaking 
process.  The  NRC  also  encourages 
prospective  petitioners  to  meet  with  the 
staff  prior  to  filing  a  petition  for 
rulemaking.  Those  meetings  can  help 
expedite  the  rulemaking  process,  result 
in  greater  understanding  of  NRC's 
licensing  requirements,  or  present 
alternatives  to  a  petitioner  for  obtaining 
the  petitioner’s  objectives. 

Public  Participation  Documents. 

The  “NRC  Manual”  and  other 
elements  of  the  NRC’s  Management 
Directives  System  contain  NRC’s 
organization,  policies,  procedures, 
assignments  of  responsibility,  and 
delegations  of  authority.  Copies  of  the 
Manual  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room  and  and  at  each 
of  NRC’s  Regional  Offices. 


The  NRC’s  Annual  Report,  for  sale  by 
the  Superintendent  of  Documents, 
Government  Printing  Office,  includes  a 
section  which  discusses  provisions  in 
NRC  regulations  for  formal  participation 
by  the  public  in  rulemaking,  licensing, 
and  other  proceedings. 

The  “Rules  of  Practice  for  Domestic 
Licensing  Proceedings,”  10  CFR  Part  2, 
pertains  to  the  conduct  of  Commission 
proceedings,  including  the  opportunities 
for  public  participation. 

NRC’s  procedures  for  public 
participation  in  agency  rulemaking  are 
set  forth  in  Subpart  H,  Rule  Making,  of 
NRC’s  Rules  of  Practice  (10  CFR  Part  2). 

Information  Contact 

For  information  concerning  the  status 
of  proposed  rules  or  petitions  for 
rulemaking,  to  set  up  meetings  with  the 
NRC  staff  regarding  proposed  petitions, 
or  for  other  information  concerning 
NRC’s  rulemaking  activities,  call  or 
write: 

Ms.  Betty  L.  Wagman,  Acting  Chief,  | 

Rules  and  Procedures  Branch 

Division  of  Rules  and  Records 

U.S.  Nuclear  Regulatory  Commission, 

Room  1713  MNBB 

Washington,  D.C.  20555 

(301)  492-7086 

Address  rulemaking  petitions  to: 
Secretary 

U.S.  Nuclear  Regulatory  Commission 
Washington,  D.C,  20555 
Attn:  Chief,  Docketing  &  Service 
Section 

Copies  of  all  petitions  are  available 
for  public  review  at: 

NRC  Public  Document  Room 
1717  H  Street,  N.W. 

Washington,  D.C.  20555 
Information  concerning  the  agency’s 
public  information  mailing  list  can  be 
obtained  from:  i 

Mr.  Steve  Scott,  Chief, 

Documents  Management  Branch 
Division  of  Technical  Information  and 
Document  Control 

U.S.  Nuclear  Regulatory  Commission 
Washington,  D.C.  20555 
(301)  492-8585  j 

On  a  trial  basis,  the  NRC  has  .( 

established  an  automatic  telephone  , 
answering  service  for  current 
information  concerning  the  scheduling 
of  Commission  meetings.  The  telephone 
number  is  (202)  634-1498.  Further  details 
on  Commission  meetings  are  available 
from  the  staff  of  the  Office  of  the 
Secretary  by  telephoning  (202)  634-1410 
on  weekdays  between  8:15  a.m.  and  5:00 
p.m. 
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Occupational  Safety  and  Health 
Review  Commission  (OSHRC) 

Units  That  Issue  Regulations 

The  Review  Commission  does  not 
issue  regulations,  but  does  issue  niles  of 
procedure  that  govern  its  administrative 
proceedings. 

Functions 

The  Review  Commission  is  an 
independent  quasi-judicial  agency 
created  by  Congress  to  adjudicate 
contested  enforcement  actions  arising 
under  the  Occupational  Safety  and 
Health  Act  of  1970,  29  U.S.C.  §§  651-678. 

Public  Participation  Summary 

No  program. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 

"A  Guide  to  Procedures  of  the 
Occupational  Safety  and  Health  Review 
Commission."  (also  available  in 
Spanish),  is  a  nontechnical  explanation 
of  procedures  before  the  Commission. 

“OSHRC;  The  Federal  Job  Safety  and 
Health  Court" 

"Simplified  Proceedings — An 
Experimental.  Alternative  Procedure  to 
Resolve  Simple  Cases  Before  the 
Occupational  Safety  and  Health  Review 
Commission"  is  a  brief  explanation  of 
the  new  simplified  procedures. 

These  are  available  free  from  the 
Office  of  Information  at  the  address 
below. 

Information  Contact 

Public  Information  Officer 
Occupational  Safety  and  Health 
Review  Commission 
1825  K  Street.  N.W.,  Room  701 
Washington.  D.C.  20006 
(202)  634-7948 

Postal  Rate  Commission  (PRC) 

Units  That  Issue  Regulations 

The  Commission  as  a  w'hole  issues  all 
decisions,  which  are  forwarded,  in 
accordance  with  39  U.S.C.  §  3624.  to  the 
Governors  of  the  Postal  Service  for  final 
action.  The  Governors,  under  varying 
requirements,  may  approve,  allow  under 
protest,  reject,  or  modify  a  Commission 
decision. 

According  to  39  U.S.C.  §  3603,  the 
Commission  may  change  its  rules  of 
procedure  without  approval  of  the 
Governors  of  the  Postal  Service.  The 
procedure  for  any  changes  must  be  in 
accordance  with  5  U.S.C.  chapters  5  dnd 
7. 


Functions 

The  Postal  Rate  Commission  is  an 
independent  Federal  regulatory  agency 
composed  of  five  Commissioners 
appointed  by  the  President,  with  the 
advice  and  consent  of  the  Senate.  The 
Commission,  acting  upon  requests  from 
the  U.S,  Postal  Service  or  on  its  owm 
initiative,  recommends,  to  the  Governors 
of  the  Postal  Service,  changes  in  postal 
rates,  mail  classification,  and  services 
offered.  The  Commission  also  has 
appellate  authority  to  review  Postal 
Service  determinations,  and  to  close  or 
consolidate  post  offices. 

Public  Participation  Summary 

PRC’s  “Rules  of  Practice  and 
Procedure"  govern  all  proceedings 
before  the  Commission.  They  are 
complementary  to  the  Administrative 
Procedure  Act. 

PRC’s  Officer  of  the  Commission 
(OOC)  represents  the  interests  of  the 
general  public  in  Commission 
proceedings.  The  agency’s  ex  parte  rule 
forbids  the  OOC  and  the  staff  assigned 
to  that  office  from  having  any  discussion 
with  the  Commission  or  its  advisory 
staff  on  the  issues  in  the  proceedings. 
This  assures  no  prejudgment  exists 
when  the  Commission  is  deciding  a 
case.  The  OOC  is  listed  below  under 
“Information  Contact." 

In  addition  to  providing  for 
participation  by  persons  wishing  to 
become  parties  or  limited  intervenors  in 
Commission  proceedings,  the 
Commission’s  rules  permit  any  person  to 
file  an  informal  statement  of  views  with 
the  Commission.  These  statements  are 
open  to  public  inspection  (39  CFR 
§  3001.19b). 

Funding  and  Technical  Assistance 
None 

Public  Participation  Documents 

PRC’s  “Rules  of  Practice  and 
Procedure”  govern  all  proceedings 
before  the  Commission  in  addition  to  the 
laws  contained  in  the  Administrative 
Procedure  Act.  These  rules  can  be  found 
at  39  CFR  §§  3001.1-3001.116. 

Information  Contact 

Any  person  interested  in  participating 
in  any  Commission  proceeding  may 
contact; 

David  Harris,  Secretary  and  Chief 
Administrative  Officer 
Postal  Rate  Commission 
2000  L  Street,  N.W.,  Room  500 
Washington,  D.C.  20268 
(202) 254-3880 

General  public  interest  issues  can  be 
discussed  with: 

Stephen  Sharfman,  Officer  of  the 
Commission 


Postal  Rate  Commission 
2000  L  Street.  N.W.,  Room  500 
Washington,  D.C.  20268 
(202)  254-3840 

Documents  filed  in  the  various  cases 
are  available  from; 

PRC  Docket  Room 
2000  L  Street,  N.W„  Room  500 
Washington,  D.C.  20268 
(202)  254-3800 

The  Commission  issues  a  free 
biweekly  “Docket  Summary”  which  lists 
and  describes  the  significant  documents 
that  have  been  filed  with  or  issued  by 
the  Commission.  To  be  put  on  the 
mailing  list,  contact; 

Dennis  Watson,  Public  Information 
Officer 

Postal  Rate  Commission 
2000  L  Street,  N.W.,  Room  500 
Washington,  D.C.  20268 
(202)  254-5614 

Securities  and  Exchange  Commission 
(SEC) 

Units  That  Issue  Regulations 

All  regulations  are  issued  by  the 
Commission  as  a  whole.  However, 
proposed  regulations  may  be  suggested 
to  the  Commission  by  any  staff  division 
or  autonomous  office.  The  principal  staff 
units  with  direct  responsibility  for 
proposing  regulations  are; 

Division  of  Corporate  Finance 
Division  of  Corporate  Regulation 
Division  of  Investment  Management 
Division  of  Market  Regulation 
Office  of  Chief  Accountant 

Functions 

The  Commission  is  responsible  for 
overseeing  the  operations  of  the 
Nation’s  securities  trading  markets.  It 
has  direct  responsibility  for  regulation  of 
those  engaged  in  trading  securities  or 
selling  them  to  the  public,  such  as 
stockbrokers,  persons  who  trade 
securities  on  the  floors  of  exchanges, 
investment  advisers,  mutual  fund 
operators,  and  others.  The  Commission 
also  administers  the  “full  disclosure 
system”  which  assures  that  publicly 
owned  companies  disclose  publicly  all 
material  information  regarding  their 
operations.  In  addition,  the  Commission 
has  responsibilities  relating  to  public 
utility  holding  companies  and  to 
bankruptcies  of  public  corporations. 

Public  Participation  Summary 

The  Commission’s  rulemaking  process 
is  open  to  public  participation  in 
accordance  with  the  Administrative 
Procedure  Act  and,  in  addition,  certain 
specific  provisions  of  the  Federal 
securities  laws.  Notable  provisions  are 
at  5  U.S.C.  §  553  and  15  U.S  C.  §  78s.  In 
general,  the  Commission  publishes 
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NPRMs  in  the  Federal  Register,  the  “SEC 
Docket”  and  the  “SEC  News  Digest,” 
and  provides  interested  persons  an 
opportunity  to  submit  written  data, 
views,  and  arguments  regarding  the 
proposed  rules.  Further,  the 
Commission,  in  certain  instances,  mails 
copies  of  proposed  rules  directly  to 
interested  persons  in  order  to  encourage 
public  participation  in  the  comment 
process.  Comments  are  kept  in  a  public 
file  that  is  available  for  reference  at  the 
Commission’s  public  reference  room  at 
1100  L  Street,  N.W.,  Washington,  D.C. 
20549. 

Funding  and  Technical  Assistance 
None. 

Public  Participation  Documents 

A  brochure,  entitled  “SEC 
Publications,”  lists  other  material 
published  by  the  Commission,  and  is 
available  from  the  Publications  Section 
listed  below. 

Notice  of  rule  proposals  as  well  as 
rule  adoptions,  schedules  of  open 
Commission  meetings,  and  many  other 
announcements  of  interest  to  the  public 
are  published  each  day  in  the  “SEC  - 
News  Digest,”  which  is  also  available 
by  subscription  from  the  Superintendent 
of  Documents,  at  a  cost  of  $100  per  year. 

In  addition  to  publication  in  the 
Federal  Register,  all  rule  proposals 
issued  by  the  Commission  are  published 
in  the  "SEC  Docket,”  which  is  available 
by  subscription  at  a  cost  of  $79  per  year 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

Information  Contact 

Copies  of  specific  rule  proposals  or 
corporate  disclosure  documents  may  be 
obtained  by  writing  to: 

Public  Reference  Section 
Securities  and  Exchange  Commission 
.  500  North  Capitol  Street,  N.W. 
Washington,  D.C.  20509 
General  inquiries  or  questions  about 
the  availability  of  above-listed 
documents  may  be  addressed  to: 

Office  of  Public  Affairs 
Securities  and  Exchange  Commission 
500  North  Capitol  Street,  N.W. 
Washington,  D.C.  20549 
(202)  272-2650  or  (202)  523-5360 
Comments  on  rule  proposals  should 
be  directed  to: 

George  Fitzsimmons 
Secretary  to  the  Commission 
Securities  and  Exchange  Commission 
500  North  Capitol  Street,  N.W. 
Washington,  D.C.  20549 

BILLING  CODE  6560-24-M 


APPENDIX  III:  STATUS  OF  REGULATIONS  FROM 
NOVEMBER,  1979  EDITION 
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APPENDIX  IV:  PUBLICATION  DATES 
FOR  AGENCY  REGULATORY 
AGENDAS 

This  appendix  lists  publication  dates  for  the 
semiannual  regulatory  agendas  that  agencies  pre^ 
pare  in  response  to  Executive  Order  1 2044,  Improv¬ 
ing  Government  Regulations.  It  provides  the  dates 
of  each  agency's  last  published  semiannual  agenda 
and  the  FEDERAL  REGISTER  citation  to  enable 
the  public  to  gain  quick  access  to  the  list  of  all 
significant  regulations  the  agency  is  considering  or 
reviewing.  The  appendix  also  lists  the  date  the 
agency  expects  to  publish  their  next  agenda. 

All  executive  agencies,  and  those  independent 
agencies  that  voluntarily  choose  to  comply,  publish 


these  agendas.  The  agendas  describe,  at  a  minimum, 
the  regulations  they  are  considering,  the  need  for 
and  the  legal  basis  of  the  action  being  taken,  the 
status  of  the  regulations  previously  listed  on  the 
agenda,  and  an  agency  contact. 

The  semiannual  agendas  list  all  regulations  the 
agencies  consider  to  be  “significant.”  The  Calendar 
describes  only  the  most  important  of  these  signifi¬ 
cant  regulations. 

The  Regulatory  Council  and  the  Office  of  Manage¬ 
ment  and  Budget  are  exploring  the  possibility  of 
coordinating  the  publication  dates  of  the  Calendar 
of  Federal  Regulations  and  the  semiaiuiual  agency 
agendas.  Doing  so  would  provide,  twice  a  year,  a 
comprehensive  picture  of  regulations  being  developed 
by  the  agencies.  We  welcome  your  comments  on 
this  idea. 


APPENDIX  IV:  PUBLICATION  DATES  FOR  AGENCY  REGULATORY  AGENDAS 

i 


Publication  Date  of  Federal  Publication  Date  of 

Name  of  Agency  Last  Agenda  Register  Next  Agenda 

Citation 


Executive  Agencies 


AdminUtratiwa  Confaranca  af  tha  U.S. .  Nat  applicabla 

Oapartmant  af  Agricultura . .  Navambar  1 S,  1 079 ..... 

Dapartmant  af  Cammarea . .  Saptambar  1 8, 1 878 .... 

Oapartmant  afEnargy .  April28, 1880 . 

Dapartmant  afHaalth,  Educatianand  WaHara..  Dacambar  14, 1879 . 

Oapartmant  af  Hauaing  and  Urban  Dawalapmant  Fabruary  8, 1 880 . 

Oapartmant  af  Intarlar .  January  31 , 1 880 . . 

Oapartmant  af  tha  Justica: 

Attarnay  Oanaral .  Pabruary  1 , 1 880 . . 

Buraau  af  Priaana . . .  March  8, 1 880 . 

Civil  Righta  Diwiaian .  April  1 7, 1 880 . 

Juatica  Aaaiatanca,  Raaaarch,  and  Statiatica ..  January  31,1 880 . 

Immigratian  and  Naturaliaatian  Sarwica .........  Pabruary  1 , 1 080 . 

Oapartmant  af  Labor . . .  Navambar  1 3, 1 870 .... 

Dapartmant  at  Tranaparlatian . .  Pabruary  28, 1 080 . 

Oapartmant  af  tha  Traaaury: 

Alcahal,  Tabacca  and  Piraarma . .  Pabruary  1 8, 1 080 . 

Camptrallar  at  tha  Currancy ...........................  Pabruary  1 3, 1 080 ...... 

Cuatama  Sarvica .  Pabruary  1 8, 1 880 ...... 

En  viranmantal  Pratactian  Agancy ...................  March  14,1 080 . 

Equal  Emplaymant  Oppartunity  Cammiaaian .«  Pabruary  1 4, 1 880 ...... 

Oanaral  Sarvicoa  Adminiatratian .....................  Navambar  30, 1 878 .... 

Natianal  Cradit  Unian  Adminiatratian .............  Dacambar  1 8, 1 070 .... 

Small  Buainaaa  Adminiatratian .  Pabruary  4, 1 880 . 

Unitad  Stataa  Intamatianal  Trade  Cammiaaian  Nat  applicable 
Vatarana  Adminiatratian . . .  Dacambar  1 8, 1 978 .... 

Indapandant  Ragulatary  Aganciaa 

Civil  Aaranautica  Baard .  Navambar  8, 1 878 . 

Cammadity  Puturaa  Trading  Cammiaaian ........  January  23, 1 870  .......< 

Canaumar  Praduct  Saf  aty  Cammiaaian ............  Nat  knawn  at  praaant 

Padaral  Cammunicatiana  Cammiaaian ............  May  B,  1 880 ............... 

Padaral  DapaaM  Inauranca  Carparatian ...........  March  28, 1 080 . 

Padaral  Elactian  Cammiaaian . .  Nat  applicable 

Padaral  Energy  Ragulatary  Cammiaaian..........  Not  applicabla 

Padaral  Hama  Lean  Bank  Baard ......................  May  12,1 880 . 

Padarai  Maritime  Cammiaaian .........................  Nat  applicabla 

Padaral  Mina  Safety  and  Haalth  Review 

Cammiaaian . . .  Nat  applicabla 

Padaral  Raaarva  Syatem ..................................  Pabruary  4, 1 880 ....... 

Padaral  Trade  Cammiaaian .............................  Auguat  1 , 1 878 .......... 

Intaratata  Cammarea  Cammiaaian ..................  July  18, 1078 ............. 

Natianal  Labor  Ralatiana  Baard ......................  Not  applicabla 

Nuclear  Ragulatary  Cammiaaian . .  Not  applicabla 

Occupational  Safety  and  HaaRh  Rovlaw 

Cammiaaian .  Nat  applicable 

Paatal  Rata  Cammiaaian ................................  Nat  applicabla 

SaeurHiaa  and  Eachanga  Cammiaaian  .........»m  Saptambar  1 0, 1 078 .. 


— 

• 

44  PR  68882 . 

May  18,  1080 

44  PR  84188 . 

May  28,1080 

48  PR  28888 . 

Unknawn  at  thia  time 

44  PR  72728 . 

June  13, 1080 

48  PR  7078 . 

Auguat  1080 

48  PR  7108 . 

July  31, 1080 

■  ::  \ 

48  PR  7288 .................. 

July  31, 1800 

48  PR  14888 . 

July  31, 1080 

48  PR  20008 . . . 

July  31,  1800 

48  PR 7113. . 

July  31, 1880 

48  PR  7288 . 

July  31, 1880 

44  PR  68806 . 

May  1980 

48  PR  133 12. . . 

Auguat  28, 1980 

48  PR  10387 . 

Auguat  1,1800 

48  PR  0743 . 

Auguat  1, 1800 

48  PR  10360 . 

Auguat  1, 1800 

.  . 

48  PR  18832 . . 

June  18, 1080 

48  PR  8048 . . 

July  30,1080 

44  PR  88860 _ ........... 

May  30, 1800 

44  PR  781 60 . . . 

June  30, 1880 

'  \  i..''  • 

48  PR  7883 . 

Auguat  1080 

a* 

44  PR  74880 . 

June  18, 1880 

44  PR  881 04 - - - ... 

May  1880 

44  PR  4782 . 

Unknown  at  Umo  Umo 

48  PR  30081  ................ 

Navambar  8, 1800 

48  PR  20408 . . 

Saptambar  1080 

— 

48  PR  31110 . . 

Octabar  1080 

— 

— 

— 

48  PR  7801 _ ... 

Auguat  4, 1080 

44  PR  481 77. 

Auguat  1, 1080. 

44  PR  42881 _ _ 

May  1980 

— 

- 

— 

- 

44  PR  82810 - - 

Juno  1080 
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